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DProceedings of the Madras Government, J' udicsal Department,
b 24{% October 1861,

R R e
Read the following papers:— | - - ’ .

From D. F. CARMICHAEL, Esq., Magistrate of the District of Vizaga-
patam; to the Honorable A. J. ARBUTHN OT, Chief Secretary to
Government, Fort Saint George, dated Vizagapatam, 20th September

- 1864, No. 277,

In acknowledging G. O., Judicial, No. 1337 of Sth Scptember, instant, circu-
lating to all Magistrates of Districts copy of the opinion of the Advocate Generul on
certain queries propounded by the Acting Joint Magistrate of Malaber, regarding
the provisions of Scction 103, Cap. 155, 53 George III, T have the Lonor to invite
attention to a very full opinion of the late Officiating Advocate Genoral at Calcutta
on the same subject, which, with the sabsidiary correspondence, was communicated
to the Magistracy by the late Foujdarce Udalut, under the order of Government 80
far back as 1853, Extract Miuutes of Consultation 17th May 1853. It will be found
at page 211 of Mr. Hatley Frere's Circular lotters and extracts; but it may also ba
found in evory Magistrate’s offico, for all Justices of the Peace have walked by its

light for the last 10 years in the Mofussil,

2. It appcars desirable that the Advocate General's attention should be
drawn to Mr. Prinscp’s opinion, on aceount of the conflict between that gentleman's
vicws and his own on two important points, viz., the committing the defendant to

; safo custody pending the return to the warrant agninst his property, and tho accep-
N tanco of bail pending the same return. B
Tle Advocate Gemeral, My. Prinsep, (paragraph 2.)

I think he (the Justice of the Peace) I am of opinion that the Magistrate

may commit the accused to safe custody has no authority, after conviction ssed,
s’ * todetain the defendant or require bail for
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pending the return to the warrant

againsthis property by virtue of the special’

Acts under which he has jurisdietion to
try the offender. I think, also, that ho
would De justified in aceepting bail, if
tendercd. T

his appearance, till it be ascertsined
whether there be property within the
District on which the fino ¢an be levied. -
He can only take bail under Section 105
in such cases as are tlicrein specified,

3. There aro very minute directions in Mr, Priusep;s Memorandum on several

* points on which the Advocate Goneral was not consulted in the
- ospecially on the propriety of selling personalty (if any) first, an
solling real property, with other particulars.

present reforence,
d of tho mode of

4. . Should the Government think proper to cousult the Advocate General again,
and should his opinion on tho points raised on paragraph 2, or on any portion of Mr,

Prinsep

's Momorandum, diverge from Mr. Prinsep’s opinion,

it is hoped that legis-

lation may bo resorted to, to clear up doubts, as tho consequences to & Mlagistrate,

trying European British subjects in his capacity

of a Justice of the Peace, will often

be very serious, if an erroneous procedure has boen adoptod.

Referred to the Advocate Genéral, through the Governmont Solicitor, with
copy of the opinion rofirred to by the Magistrate of Vizagapatsm.

Forr SaiNT GEORGE,
5th Oclober 1864,

(Signed) J. D. SIM,
Sceretary to Gorernment,
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Proceedings of the Madras Government, Judicial Department, / ‘

24tk October 1864, | < -*;

- | - L
No. 174. © From J. R. BOYSON, Esq., Government Solicitor, Madras; to the -

) Honorable A. J. ARBUTHNOT, Chief Secretary to Government, Madras,
Com dated 14th October 1864, No. 551, ‘

T have the honor to acknowledge the order of Government noted in the margin,
o ' _ (with its enclosures) requesting the Ad-
D'ot?d vfug.m E“é'm o ',’.?‘;;'é:;:‘.,,m“ ',t&':: vocate General's further opinion as to the

No.377. mode of levying a fine imposed upon &
European British convict, and as to the power of a Justice of the Peace to commit

to Jail, or keep in custody a European British subject, in the cvent of his not finding |
bail pending inquiry or return to a Warrant of distross. = - .
' 2. 1 have submitted them for the further consideration of the Advocate Gene-
% ral; and, |
¢ 43, Inow forward a copy of his observations and further Opinion, and return
the Order and enclosures above noted. ;
|

— T Y

COPY—OPINION.

I wrgret that paragraph 2 of my Opinion of the 30th of August 1864 should have been ‘pub-
liebed for general information. I had scarcelydasp itched it befoie I saw reason to question its
soundness ; and wrote accordingly, requesting that it might.not be circulated before I saw it |
agsin, and, if necessary, that o telegram should be despatched to the Magistrate of Malabar,
informing him that, in my opinion, there was mo power under the Aot of detaining the offender |
pending the return of the warrant. -

2. 1 was informed that my letter had reached in time to stop the circulation of my opinion,
whjch I presume must have got out of the office by some oversight. ' '

3. What I have above stated extends also, in my opiniqn, to the power of taking bail after
conviclion.

4. I have now had the advantage of perusing Mr. Prinsep’s opinion, with which I coneur.

8. I think that before conviction, and in event of circmstances neccssitating one or more
adjournmentas, the Magistrate would be justified in allowing the accused to go at large upon suffi-

*ciont surety, instead of committing him at once to prison fo!' nafo custody. Mr. Prinxcp’s opinion
refers only to the power of taking bail after conviction; and che conclusicn of Section 105 of
53, George 111, certainly seems to exclude all power of taking bail, except in cascs where the
offender is committed for trial by the Supreme Court. This does not, however, rofer to the action
of the Magistrate before conviction or commitment.

10tk Ootober 1864, ' (Signed) J. B. NORTON,
A ]
(Truo Copy) dvecate General,
(Sigued) J. R. BOYSON,
Government Solicitor.
No. 175.. OrpER THEREOX, 24th October 1864, No. 1531.

Ordered that the foregoing papers bo communicated to all Magistrates of Dis-
tricts, with reference to Procecdings 8th ultimo, No. 1337. . :
(True Extracts.)
A. J. ARBUTHNOT,
Chicf Secretary.

To the Magistrato of

" Rad J. Tallosh,
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