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Proceedings of the Madras Governm

o
;-

ent, Judicial —Deparlment,; 3

8th October 1 864;‘

No.52.  Read the following letter from IL.'G. SMITH, Esq., Acting Magistrato
* of Cuddapah; to J. D. SIM, Esq., Secretary to Government, in the J udi-
+‘cial Department, Fort Saint George, dated Cuddfqiah, 28th Septémber

- 1864, No. 80, SR , D |
. ~With reference to the Orders of Government, . dated 18th November 1863,
No. 1784, T have the honor to submit translations of judgment and decree passed by
the District Moonsiff of Cuddapah in Original Suit No. 716 of 1863, together with a

R draft of appeal petition, which I propose to file in the Civil Court against ‘that
* - decision, for the approval of the Government, and request that the sanction of -

Government may be obtained to proceed with the appeal at the public expense.

2.' Fowr months’ timé hias been allowed to file the appeal petition, which will

expire by the 4th November 1864, o -

TransLATION of the Judgment passed by the District Moonsifs Court of Cuddapah town.
Present —Moulavi Syed Abdool Aziz Hussain Saib, District Moonsiff, :
.. .+ No. 716 of 1863, L
o « . Plaintiff.,. o . - Defendant,

- A. Subrambaniyam, by Vakeel Guravaraz., = H. G. Smith; Esq., by Vakeel A. Ramiah.
Read the whole record relating to this suit. The plaintiff brought this suit against the
defendant, stating that the pials under dispute form no obstruction to the public; that the
defendant is about to remoye the same ; and :tlxat_he (plaintiff) would sustain a loss of 64 Rupees in

-

. the event of its being done so, and solicits a decision for their non-removal.

PR
W

2. 'The following points were given to the plaintiff to produce evidence in support thereof,
viz., (1) Whether the place on which the pials existed is of his own 2'(2) Are they of long stand-
ing 2 (3) Do they cause any injury to the comfort of the people 2 (4) Whether the wall of the

.. house would be affccted by the removal of those pials 2 (5) Whether any loss would result on
-*their removal ; if so, what would be the amount thereof ? (6) Lasily, has he applied to the

defendant for the appointment of ajury ? :

N

fate The 1st and 2nd points were proved by his 2nd, 3rd, 4th, and? 7th witnesses ; the 3rd point
by the 2nd, 3rd, 4th, 5th, Gth, 7th, and Sth witnesses ; and the 4th and 5th points by the 2nd, 3rd, .

"and Tth witnesses. . ‘ :
- The 6th point was admitted by the defendant. The evidence of the Ist witness is of no use
to his complaint. . i RS
- 3. The defendant in his reply states that the pialsin question would probably have been
an obstiuction, causing inconvenierce to the public; and that they were ordered. to’ be removed
in order to sccure the comfort of the community. - .

LT el 4," The following pointé were given to the defendant for proof, vi\z'., (1) Did the pials -

; bocﬁcupy the roéd-way ? (2) Did they stand as a nuisance to the public ? (3) Was any notice given
to the plaintiff to remove the pials ; if not, why was it not done 2 '(4) Did" the plaintiff apply

“fora punch;yet; if so0, what. was the objection to comply with his request 2 '(5) When were -

- the pials removed, whether after or’ previous t__d*th'e service of 'summons on’the .defendant ?

LT (6) Would he (plaintiff) not sustain'any Joss by the removal of those pials 2 The defendant

" reported by a yadast that the 1st, 2nd, and 6th points would be considered to have been proved

" on personal inspection of the place by the Court; that no notice was given to the plaintiff as -

*. stated in 8rd point ;. that no jury was appointed, as feferred to in the 4th point ; and that the pials,

" - in question were removed ‘after the receipt of the summons alluded to in the 5th point.

5. The Court repaired to the spot and made a careful inspection of the place as requested
© by both parties.” . The pials in question were found to have been removed. It appears, from

- several marks left in the wall, that the length of the one, which had existed on the south of the

outer door of the plair;tiﬂ’s house, is 83 yards, and of the bthe:r on the north 2 yards. On mea-
> suring the Iarg't_a slabs of stones of those pials, the exterior part thereof was found to be 4ths
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of a yard in width, leavi :

f. ng out the i i ’

e , . portion taken up i

‘eXistee;en ?rxhcavated for the drainage of rain water art) tlI: gy
- - e walls seem to have received no dam ey Bluce
-A Moezar was given, before the Court, ;

“eftect that the pials i i
pials 1n question caused no inconvenience to the people, or to th
» Or to the bandies.

6. Had a previous noti
_. tice been given to th inti
- been removed after the constitution of a jﬁry apprie D o b o Bad the plals in question

been no necessity for the institution of this suit d for by the plaintiff, there would have

The plaintiff sustain

time, but th v hi s
’ e mere laborers’ hire required for the construction of the sa.de% ]!10 loss up to thig
ld pials. Consequentl
Y.

the evidence of witnesses and Mahazarnamah that the pialsin Jat it bas been proved both by..
. ) qu .

the plaintiff is not entitled to receive the amount sued fi
or.

%. Under these ci . estion would form .
1o comstruct. st hi:s;e ;xrcumstancesj, itisresolved and decreed that the plai tiff no obstriction.
bials Ny ,b o n cqst: a slpuce for drainage of rain water at th ntiff should be allowed
»and to bui d thereon pials with large slabs of stones to th e very place occupied by the
both parties should bear their own costs o the sam ,

2Tk April 1864,

T}:mgati 02& vgﬁch spplication was"
ade by A. Ramiah, Government | ; ‘ ‘ :
Pleader, on behalf of the def; en 10 C
’ dant. 4 Copy prepared,28th } “OPY granted
for a copy of this judgment is o70h, | - April 1864, 864 on the 18th Jun
April 1864.. judgment ,ls 27@J . apn 418‘64. V. Anns g?ai’ﬁyﬁig"s of the feef,

. ETrue Translation.) '
: (Signed) ‘II G. SMITH

L . Acting Magistrate.

Tra ‘ e o L Twe mae
NSLA;ION of a Decision ‘passed.by the District 2oonsif"s Court of Cuddapah ¢
reseﬂ;—Mgulav; §yed'Abddbl Aziz Hussain Saib, District I{ioonsi}); o
Plaintiff. o .
. ; - ' Defendant, »
A..lSubrai‘r;hamyam, by Vakeel Guravaraz. H. G. Smith, Esq., by Vakeel A R .
st.—" lainti . . . ' ? eel & .
o, r: "E)oz;:?t;i;t: tﬁ!:ed .thls s.uxt agal.n§t the defendant, on the ground that the 14 afmah.
fo order the rem e pials sxgua,ted in front of his house at Mochimmy . a'ttens "out
of Oy apah; that t.hey form no obstacle to the public ; and that h Sape‘t». m.he town
pees in case of their removal, and request that ot i ¢ loss of 64

in question. - ; a decision may be passed not to raze the pial
. . S

Nth.— . o it * L . - '
- 8;1 ou]dg:de1:§h§ circumstances stated”in the judgment, it is resolved and’
re-imbursed to the plaintiff by the defendant; that the plainti; :h

(o]

to construct, at his own cost, a side drain i i
o o 1 t, & sl ain in front of his bouse, for the ae’ i ]
e “detr;:: ttl:\;o pralzs wn(l; large slabs of stones, one of 8} yai'ds;l)z;sg}rl%ix':hf ot l:V?:ter.
& rof 2 yards long on the n i UL and that v
both Pal:tles should bear themselves their c:s‘s ) north»_‘f“h %ths p‘f ai)"“‘_i "t and that tho
Plaint filed on the 6th October 1863, o | o |
Pleadings were over on the 22nd D‘ec‘eml;ér 1863 |

Examination of the witnesses 20d and 19th Februa}j 1864, |

’decre‘ed that no
uld be pgrmitted

Last hearing, 27th April 1864.
Decreed, © 27th - do. . :

Judgment fair-copied on the 27th April 1864 SR
Time for appeal wjll;be 'qvertby the 27th May 18G4~ s oo

(Signed) MOULAVISYED ABDOOL AZIZ HUSSAIN,
- ’ - ' ' ) ‘ . - : ,
‘ pzstrict Moonsiff.
(Sigred) "H. G. SMITII, f 7
. Ly . Acting .Uagz'straté.

C (Trgg 'I_'rz.\n.s_lation.)

At present a side channel

on which the pials had

. ge as yet by the rem i

- yet by oval of tho Is.

y'the people who'live in the neighbourhoo;etzlihse ‘
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DrarT of an Appeal Petition proposed to be filed in the Civil Court of Cuddapah District,.
against the Decree passed by the District Moonsiff at Cuddapah in Original Suit No. 716
of 1863, biought agaiost the appellant for the recovery of Rupees 64, being the amounb

of loss alleged to have been sustained by the respondent (original plaintiff.) .-

In Original Suit. .
. , Defendant.

“11.°G. Smith, Esq., Actg. Magistrate.

" In Appeal..
' H..G. Swith, Esq., Acting Magistrate.

Appellant prefers this appeal against the decree passed by the Moonsiff in the above suits
being dissatisfied with his decision in having permitted the respondent to restore the plals.

1. The appellant in his official capacity as a Magistrate issued and put it into execution
an order to remove the pials which had existed in front of the respondent’s house, with a view

to facilitate the free passage of bandies,

Plaintiff.
A. Subramhaniyam.

&c., through the public road. It is quite apparent that
the Civil action brought in such a case is not
10 be entertained* by the Judical officers, and
. that the evidence produced by the respondent
and the Mahazarnamah taken in support thereof are of no avail.
2. In regard to the three principal points given to the appellant, (viz., 1st. Whether the
20d. Do they cause any injuiry to the public?
6th. Whether their removal is a loss to the respondeni ?), he informed the Court that no other
evidence would be required, if the place in question be inspected personally. In the Decree he
District Moonsiff) meraly mentions his having done 80, but gave no opinion of his own in regard
to the situation of those pials in the said place. o '
3. In paragraph 6 the Moonsiff, cléarly states that there ¥
the institution of this suit had they (pials) been removed -after the constitution of the Jury ; and,
moreover, he acknowledges himself that no loss has yet been sustained, though six months have

elapsed since the removal of those pials.

respondent, . RN .
4. 'The two points referred to in the preceding two paragraphs plainly show the legality of
the order issued by ‘the appellant for the removal of those pials. - . "’

5. Inthe plan‘produced by the appellant, the width of the whole street at different places
were fally noted therein, from which it was clear that the road-way, at the very place where the
. disputed pials had existed, was only the most narrow part owing to their being there, and that it
“was a nuisance to the people, Fuither, the respgndents’,witnesses depose to the recent construc-
' tion of the pials, 4. €., ﬁvéf. or six years ago.. This i_s a contra.dict.ion of 'w>hat the:respondent himself
 stated in his plaint. . - " D .

_ - 6. -1t may also be seen from the above plan that, with the exception of this part, there is
 ample room throughout the street for the free passage of two carts when they meet each other.
: 7. With a view to secure the comfort of - the public, the late Magistrates occasionally, on
;S their peisbnal ir{spection, caused the removal of pials, veran(dahs, walls, &c., which were then
} considered to be an obstruction to the people, &c., passing through such narrow streets, it being
: .

* Vide provisions of Act XVII of 1850.

pials in question are situated in the road-way ?

. sncumbent on them to do so. The appellant also likeyvise issued the order alluded to in Jst para-
¢ gfaph, finding the stieet (where the pials were constructed) to be -very narrow when cqmpé.red

" with the other parts ot those near.

.

e

> judgment. , :

8. The appellant therefore re
deration when perusing the urigina
the said place to cancel the decree pass

time, to remove the pials lately restored as P

quests the Court to fake the ubove circumstances into consi-
| proceedings of this suit, and_after a personal inspection of
ed by the Moonsiff, directing the respondent, at the same
er original decree, and to pay the whole costs.
- ’ " (Signed) 'H.G.SMITH,

' Acting Magistrate.

E N ey m e

here would have been no cause for-

After all he error}equslj' decides in favor of the

These payticixlais escaped the Moonsiff’s notice when passing .
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o>~ Subject to the same condition under which the cost of defending the suit was® - / P
. t(h anced, authority is granted for prosccuting the appeal against the decxsxon of the’ ' ; 7 A ek tvas W MW P
District Moonsiff also at the public expense. " ; N : ' o é Z ;
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