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o Proceedm as of the ﬂ[adms Government Judzcml Department
N 8tl¢ September 1864
w‘,. ‘Read tho followmg papers —_— N I .

* Esq.; Secretary- to Government, Judicial Department Port Samt George
dated decvanum, 18th August 1864 No. 44, ‘

I solicit through Government a solutxon of the, f0110W1n question by‘thé“

Advocate Gcneral — e e ‘
' CASE.——An East Indmn clamuno' the 1‘1<rbts of' a British sub_]ect under the legal

~opinion quoted in: Extract Minutes of Consultation, dated 16th February 1859,

No. 210, Judicial Departrnent, prays to be tried before the High Court at Madrqs, -
"the case is accordingly investigated before a Justice of the- ‘Peace, and the accused is
" finally committed to that Court for trial'at the next October Secssions. After com-

mittal, but before the papers and the pzu‘tres have left the statmn tho prisoner desires

I\O. 51. . From C..W. READE Esq., Mamstrate of South Arcot to J D SIM .

- to waive his claims as a British subjcct and begs ﬂl'lt he may be comnnttcd for ’rrml |
" before the local SCSSIOHb Court.” - = ‘ o .

QUTsTIO\I.——After the case has becn once c]osed bcfore a Mamstmte and ‘J ustwn'
of the Peace, and the prisoncr has been committed to take his trlal before the High

Court, can such committal be cancelled, and the prmoner as desxred by hlchlf be !

‘o

sent for trial bcforc the Iocal Sessfons? .l

~ 2, Inthe case of an En(rhshman of course the' questlon could not arise bccau%

the Law 1is clear as to the Jumsdlc’uon to which alone he is amenable for fdony,

u‘“-.buf mn ﬂm oaro of an ® 1n‘ne~mn ar Fast TI’\I’]IQH the qumhnn is ‘H](Trr()gfpd by reason Of

the competcncy of the elass to waive their rxghts as British sub_]ects ; at the same.

time I can hardly suppo>e that those rwhts once asserted and conceded it can he-
. open to an_ accused party to shift his ground ; still the question has been actually
raised in a case personally investigated before my Head Assrstant and as it is one -

of general mtcrcs’c some rulmrr or expoqtmn of the Law on, the aub_]cct w'ould

l
- . . )
' 1 . ' . H‘.

appear desirable.

3. Iad(hcssed tho Advocato Genoxal dlrcct but ho declmed to express any |

opmwn except ou tho 1cqu151t10n of Government throuo'h the usual channel

the prrsoner in tho case mforrcd to, to bo de’camcd at Cuddalore. S ﬂ

Rcferwd for the opmlon of the Advocate Genoral
' (Slmed) J. D. SI‘\I

Torr - SAINT GEORGL,
Secr etary Y io Govermnent

20;‘/& August 1864,

No. 52, FromJ R BOYSON Esq . Government Sohcrtor, Madms;‘ to J. D

* No. ¢ 491
I lnvo the honor to acknowledge the recc1pt of the Oxder of Government noted

in the margm, rTequesting the, Advocate:

s dorsed on Ietter from Magis-
rniﬁdmi}tgoﬁgf ffaif?i (;;i::m‘;lf of 18th idems, Ne. #4. General’s opinion as-to the right of an
BT . o EaSt Indmn Conwct Whot:e Clalm tO the

N .
'
' Lo

-

4. 'The Hl(rh Court is now adjourncd and the local Sesqxons do not re- open -
Hll ne\:t month, s3 ‘that. pending an answer to the present reference, T have dlre(,ted ‘

SIM, Esq. ,Secretmy to Grovernmcnt Madms, dated 3rd Septcmbcr 1864 B
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‘of Government consulting me directly ;

ot L St i e s it et ey e

s .
L S i e AU R e T L U
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; Proceedings of the Madras Goiernment, Judicial Department,

pl“i(Vjﬂég‘OIS of a Briﬁéh'siibject has been conceded by a Mofussil Magisterial Court for

the purpose of hig being committed to take his trial at the Criminal Sessions of tho

High Court, to waive such claim and require his trial Dbefore the Local Scssions:
Court after having boen so committed,

Y

. 2. T have submitted the matter for the consideration of the Advocato General ;
al"ld,‘ . R K P .. ‘ ’ . ‘
' 3. - I now forward a copy of his 6pinidn, and return’ the Order above noted.
| o * (Signed) * H. G. PRICHARD,
E Ior Government Solicitor.

————

COPY—OPINION.

" Having precured a copy of the Minutes of Consultation, 16th Febiuary 1859, No. 210.

Judicial Department, the want of which bas giver rise to some delay, I am now in a position

‘o give my opinion on the point referred, v X
2. The terms of the Magistrate's letters are such as to tender it difficult to know what the
facts really are. - The term “ gast Indian” is legally applicable to a class distinet from that known
as * British subjects” or *“ European British subjects” under the Acts and Charters spplicable to
Andia, I o )
8« British subjects” are either those subj
legitimate offspring of a father o mother so born,
;and their descendants, . Co :
S 4. % East Indians” are the oﬁ'sp’ring of a
+have not married, and their déscendants
5. In the present case the accused must be
* East Indian” or a * British §ubje5:t.”
. 6. T assume that upon the accused
‘satisfied himself of the validity of that pl

ects naturally born in Great Britain, or the
intermarrying with a native of this country,

“ British subject” and a native of this country, who

He cannot be both,

Pleading that he was a British subject, the Magistrate
158 Vall €a, in pursuance of the directions in the late Mr, Ritchie's
‘opinion, before committing him to take his trial at the bar of the High Court on its original side;:
j‘"d “lét the evidence on which the Magistrate admitted the plea, has been recorded. :
v, 7., If the accused ig a *¢ British subject,” he must be tried by the High Court. The Mofussil.
' gourt has no jurisdiction under the Code of Criminal Procedure. o ;
- 8% Lamat a loss fo ‘understand what the Magistrate means by the statement that it is
fompetent to the « Eurasian” or « Fast Indian” class to  waive their rights as British subjects.” :
9. Ifas Eurasian or East Indian” commit a crime in the Mofussil, he must bo tried by the!
MquSSﬂ Court of the District. . He has 1o option to be tried either by that tribunal or the High'
_Court at his pleasure, .If a British subject so act, he must be tried by High Court, as I haye
stated above. Thereis no other Court of competent jurisdiction to try him. :
i 10, With refercnce to paragraph 3 of the Magistrate’sletter, I would beg to remark thatl
declined to ansyer hig former letter to me, not through any want of courtesy to the Magistracy, .
but because ‘ther 6rdinary and proper course for obtaining tbé‘opinion of the Advocate General is*
throﬁgh the Goveinment, as pointed out by the Advocate General of Calcutta, the late Mr,
Ritchie, in his opinion now before me. During the short period of my incumbency of office, T
have had several references' made to me direct ; some through the telegraph. Ih
i\declihed to answer them. '

11. In'case of any bressing‘emergency, I conceive it would be my duty to advise an Officer:
but it is obvious that if the ordinary formal method of
communication be departed from, it would probably lead to a host of references on " trivial ques.’
tions a3 to which Magistrates would prefer acting upon the responsibility of the Advocate General

- - - . e

ave invariably

8th September 1864, s

either the one or the other, He is either an.’

-
g~ —

s =3
. R ——

~.
B e T SR P oy

ey e et

" General’s opinion.

o~

~~~~~

'Proceedings of. the Madras Government, Judicial Department, _
L 7. "~ 8th September 1864, ' |

i

iher than their'own, And in the case of telegraphic comxﬁuniéationg there is the chance - of
iis further mischief, that brevity may breed obscurity, and important qualifying facts may e

.l:to'g‘eth_er omitted from the ‘quesktionr. . (Signedj 7 B. NORTON, ;
RN . ) R i X 4 l
t September 1864 . . ddvacate Qeneral,
.18 Sep em - (True Copy.) - N
' . (Signed) H.G.PRICHARD, -
e For Government Solicitor. :
No. 53. OrpER THEREON, 8th September 1864, No. 1342. | .
" Ordered that the foregoing papers be communicated toal{Magistrat}es of Dis-
tricts. . ‘ ‘ )

2. The Goﬁ%nor in Coulicﬂ éox;_curs in paragraphs 10 Aand’il of theL Advocate

‘ Y(True Exfract.); -

- . - @
Y .

Secretary to G’ovemment. R

_To the Ma.guistrate’of

. licitor, for the information of the Advocate General,
,\? Government Sf) o 7 20 : a ‘ S

Exd. T, Cartledge.
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