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fj . Readthe following papors:— * . 0 : -
» No.40.  From G. A. BALLARD, Esq., Magistrate of Malabar ; to the Honorable

ment, Fort Saint George, dated Calicut, 15th:August 1864, No. 110.

. }} : | A. J. ARBUTHNOT, Chief Secretary to Government, Judicial Depart-: -
4
3

. At the request of t}ié Acting J oinf. Magistrate I have the honor to s{xbmf{; the
: ~ enclosed letter* for. the orders of Go- . -

i ‘ ® Dated 12th Angust 1864, No, 168. . |
" o . vernment,

} s
——

FromJ. II. GARSTIN, Esq., Acting Joint Magistfaté of Malabar; to G. A, BALi.ARD‘ Esq.,
Magistrate of Malabar, dated Tellicherry, 12th August 1864, No, 158, «

'Government, with a view to having the Advocate General’s opinion taken on them. R
(1) Cana fine imposed on an European Bfitish subject, under the provisions of Regula-
tion IT of 1820, Act VII of 1853, and 53 Geo. 1II, C. 155, by a Justice of the
Peace be levied by the distress and sale of his real property 2 ’
A (2.) His a Justice of the Peace underthe above Actsand Statute power to ¢ommit an
' European British subject to Jail, or keep himin custody, in the event of his not
finding bail either on thg adjournment of the inquiry, or pending the return toa
‘warrant of distress issued in consequence of the non-payment of the fine imposed ?
(3.) Supposing that a portion only of the fine ‘imposed can be levied, must the European
* British subject be discharged, or can he be imprisoned for a portion of the perio 4
" mentioned in the'sentence proportionate to the amount of fine not realized 2 =
2. Section 25 of Chapter II of the Criminal Procedute Codé provides that no person shall be
* exémpt by reason '6fbirtﬁ or descent from the rules of Procedure ‘contained in’ that ‘Act ; but
Section 42 declares thatmothing in that Chapter (1I) shall interfere with the jurisdiction given by
Act VII of 1853, and 53}'(1 Geo. III, C. 155, Section 103, and that Scction (105) provides that if
the fine imposed be not paid, it may be real.izet.l by the distress and sale of any property of the pérty ‘
o convicted which may be found in the Dx;mct, and that in the event of o such property being

i E I have the honor to request you will submit the following points for the consideration of
‘%
i
H
i

s ..
" found, then that he may be imprisoned. o "
3. The wording of the Statute does not, in my opinion, admit of an European British sub. .

'q:\ - ::? ‘ jeet's being committed to Jail in default of the immediate payment of the fine after conviction,

Tor does it specially limit his pers-onal Property as.being only liable to be sold by distress. ‘

" 4 OF course if the inquiry is adjourned bail can be c{emtmded .unde: the provisions of
Soction 203 of the Criminal Procedm:e Code, as that does nat mter.f'e.re with the jurisdiction of the
53 Geo. 111 ; but if it is not forthcoming, I do not see how the British subject can be committed

to Jail under that Section, sceing that no warrant of imprisonment, even after conviction, can

3

1
g

\,, : e, until the roturn to the warrant of distress, (Section 103, C. 155, 53 Geo. I1I.)
. 1S ’

% Thewords “no such property” scem to me to leave no room for any further procecdings
Xi o 3 ls.t he British subject, if only a portion of the fine be realized by distress. ‘
3\! ‘again . ‘

Referred for the opinion of the Advocate Gencral.
“(Signed) "J. D. SIM,

Secretary to Government.

TorT SAINT GEORGE,
*“onh August 1864 )

“From J. R. BOYSON, Esq.",‘\ G‘;ov’rornment”Soli.citor,”Madrés ;. toJ. DL

. N
'%r T0:41v R ' & i AN HERIR P . R A J S ‘\;.w\
‘ l’ ’I\ S SIM;/ ES‘(‘IV.‘, Secretary to Government, Madras, dated 1st September 1864, . '
s ; » , crnn . . o | |
i ' No. 489. : N . X R
1 I hive the honor to acknowledge tho receipt of the order of Government noted -
re A . . ) A
: . in the margin, with its enclosures, re-
} ; d letter from Magis- . N . .. .
g 25?»&‘11‘%?852&.;2&32 e I5th sdem, ¥o, 110, - questing the Advocate General’s  opinion - .
trate 0. i
i

" as to the mode of levying a fine imposed -
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or of a Justice of the Peaco to

! upon a Furopean British convict ; and as to the pow
- commit to Jail or keep in custody a Europcan British subject, in the event of his
or return to awarrant of distress. '

. not finding bail, pending inquiry,
for the consideration of the Advoc

ate General;

2. Thave submitted the matter
3° T now forward a copy of his Opinion and return the order and cnclosures 2 ‘
" above noted. L ) S . .
, 4 |  (Signed) T G. PRICHARD, e PROCEEDINGS of the MADRAS GOVERNMENT.
; For Government Solicifor. /4:7L' - o A 2
— | letee ol £ prlles ‘o ,
COPY—OPINION. J B .
:‘ Fa o s Mo gpia b (551, '
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' In reply to the three que;stions proposed to e,
1st. That a fine can be levied on any property of the offender found within the District.

oad. 1 do not think that the Justice of the Peace caa apply Section 203 of the Criminal’
f' Yrocedure Code to thiscase.  The whole of Chapter XII refers to the Procedure in “ cases triable
! by the Court of Session,” which this is certainly not. But I think that he may commit the
- accused to safe custody from time to time while the case is under inquiry, and that he may also
. 50 act pending the 1eturn to the warrant againstbis property by virtue of the special Acts under’
" which he has jurisdiction to try the offender. I think also that he would be justified in accept-
i ing bail if tendered. It appears to me that all powers necessary for enforcing an Act which:
! creates punishment by fine and imprisonment must

xi he necessarily implied, notwithstanding the.
. Actis silent as to the precise course of procedure. Otherwise the Act would be a mere nullity.
3rd. T think that impiisoument can only be aw

o arded if no property of the offender is found.
within the Distiict:™ 1'do not think the words ™ such propeity

w can be vead ““such property és,

shall e suflicient to satisfy the warrant ;" but must be referred to what ipmmediately precedes, ¢.¢.,’

o K any property of the party.” !
© "o, Tlad the Legislature intcnded that imprisonment should be awarded if some, but not

“enough property to satisly tbe fine were forthcoming, the wording would, I think, have been,’
. "« and if no sufficient property,” &c. 1 donot think, therefore, that there can be any apportion-,

! "ment of imprisonment.
- (Signed) J.B.NORTON,

Advocate General,

o - _ (Signed) TI. G. PRICHARD,
For Gorvernment Solicitor.
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~ 50tk August 166t
‘ , ) . (True Copy.)

‘N . Ogrprr TEReON, Sth September 1864, No. 1337.
Communicated to all Magistrates of Districts.
(True Extract.)
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