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& . Proceedings of the Madras Govcrnmen{, Judicial Depdrtmcht,
t R 20th August 1864. ST K
Vo > ot ;5
| ' , ‘ -
| Read the following papers:— - . ’

No. 190, From A. HATHAWAY, Esq., Magistrate of Bellary; to the Honor-
:  ablo A. J. ARBUTHNOT, Chief Becretary to Government, Fort Saint -
" Goorgs, datod Camp Gooty, 28th July 1864, Ko.28. =~ .
T I have the haaor to request that I may be favored with s legal opinion ss to i
t whether an Assistant to the Collector and Magistrate, who has passed the examina- - 3

i

-

tion for neither standards, is, if authorized by the Magistrate to make a preliminary
inquiry into & charge of bribery preferred against a Reddi, competent to administer
| an oath as Assistant Magistrate ; also, whether parties, after taking an oath thus -~ -
t\,_ administered, can be subsequently tried ander Sections 193 and 205, Indian Penal
) Code, for iatentionally giving false evidence. | ' | SIS
“ 9. Section b, Regulation IX of 1816, which empowers a Magistrate thus -
- to cmploy his A sgistant, has not been repealed by Act XVII of 1862; and witneeses :
examined under such circumstances may, it is presumed, be legally bound to attend ;
to such transferred authority, and give evidence when called npon. Government have .
also, in their Proceedings of 11th February 1864, paragraph 3, ruled that  sitting v
by themselves they chould investigate petty Magisterial cases,” which would involve 4

.

'

theadmj_njsteringofanoath R ‘ .
3. An oath, as defined by Clause 2, Section 51, of the Indian Penal Codo,
includes any declaration roquired or authorized by law to be mado before a public _
. servant, or to be used for the purpose of proof whether ina Court of Justice or mot. ~~ °
. 4.. Mr. Mayne in his Commentary on the Penal Code, page 112, states that if
 the party making the statcment were undera legal obligation to speek the truth, oven
‘7‘3 e without an oath, the offence described in Section 191 would be committed, even
J° " although the oath were unneceasarily and improperly administered by an incompe- <~ .-
tent person. ,
. "B. 'The latter part of Section 193, and the explanation 2 to it brings the offence
" within the limits of the inquiry supposed to have taken place.
8. The questions then which remain for solution are: 1st, whether, a3 above
asked, an Assistant Magistrate, who has passed the examination for neither stand-
' ~ ards, 18 oon3petent to administer an oath ; and, 2ndly, if on an oath thus adminis-
% tored parties in & preliminary inquiry, ordered by the Magistrate to be made by an
; Asgistant Magistrate, are legally bound to dispose and thus become liable to be tried
: ander Section 183 and Section 205, Indian Penal Code. ' .

e e e,

. Referred to the Advocate General for bis opinion. |
Forr Samxt GEORGE, . a0 (Signed) J. D. SIM,
- 16/h August 1864. - " Seeretary to Government.

b

——

No. 101,  FromJ. R. BOYSON, Esq., Government Solicitor, Madras; to J. D.
SIM, Esq., Becretary to Government, Madras, dated 22nd August 1864,
No. 478. ' : :
I have the honor to acknowledge the order of Government noted in the mar-
_ . gin, requesting the Advocate General's e+
| Datod l0th Augut 1684 nd made o leiter S MER: opinion as to the competency of an
i No. 18. Assistant to & Collector and Magistrate

(not qualified for either of the standards of

—— e —




) Proceedmg: of the Madra: Government Judmal Dcpartment
29th August 1864;

Asgistant Collector-and Assistant Magistrate) to administer oaths, as an Assistant

Magistrate, under the authority of the Magistrate, and as to the operation of Sec-
tions 193 and 205 of the Indian Penal Code on evidence given on such oaths.

2.1 submltted the matter for the CUI-Mdel‘&thIl of tho Advocato General ;.
T'; andl

8 I now forward a copy of his Opinion and return the order above noted.’

(Signed) T G. PRICHARD,

For Government Solicitor.l

*

PR - COPY—OPINION. : ;o

Tam of opinicn that whenever an Assistant is deputed by the Magi-tfnte to digcharge any

- duty under Section 5 of Regulation IX of 1816, all the consequences attaches to persons
" givmg false mdcnce before him, as would were the Magistrats trying the case himself.

: (Slgned) J.B. NORTON,
20tk Augu.st 1664,

!

: : _ Adgocate Gcncra.l.
(True Copy.) o
(Signed) H.G. PRICHARD,
- For Government Solicitor.
No. 192, - ORDER ;rmon, 29th August 1864, No. 1201, ;
: o ' Commmcated to all Magistrates of Districts, o
(True Extract.)
J. D. SIM, :
Secretary to Government.  §
. 7
To the Magistrate of
‘\
! 4
* Exd. J. Tulloch.
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