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Proceedings of the Madras Government, J udigz'al ﬁepartmeut,

14t]‘ ﬂ[a'rcll 1863. . ]
R U
under the opinion of the Advocate General of October 1861, abovereferred to, the -1 sed by
these prisoners as well as others in the House of Correction, after the passing of, nee of
imprisonment with labor upon them, is to be counted as part of their original se'h' t + Penal
Scrvitude, that Officer was asked in October last, whether there would be any leg** #, otion or -
difficulty in transferring them from the Ootacamund Jail to the Caleutta House of Correction to
underg(; the sentence of imprisonment with labor, after the expiry of the orm of their sentence of
" Penal Servitude. The Advecate General has submitted in reply an opinion, & copy of which is
also herewith forwarded, and 1 am directed to request that the petitionera may be informed of
the purport of it, 7
G. The second petition of the prisoner J. W. Burke, contains a reiteration of a plea which -
must have been allowed all due weight by the Judges who presided at his trial, viz., his long im-
prisonment before trial, no farther orders sppesr therefore to be pecessary in regard to it
7. Asthoyprisoner Frederick Fowlos is under santonco of Penal Servitude for six years passed

. . ) upon him in Febroary 1861 in the terms quoted
. Lﬁnh;?d::fmotfe{:l chr::;tlfi‘ g':ufmntu]:a dtu}:?:tio::lt]r: on the margin® he couid not have been tentenced
:: 'd;{v?ot;"slrhrunry one thourand eight Rundred and ¢ the commmon Jail or to any other speoified
: Jail, nor to simple imprisonment, s presumed

by the Inspoctor General of Jails in Madras,

8. No petitdons from the prisonery James Burke and Thomas Nolan have been received
with your letters under acknowledzment; ud their representations, as embodicd in the Inapector
General's report, are of such a nature as to call for no orders from Government, A subsequent
potitjon from the Convict Nolan was received, with your separate letter, No. 1,563, dated the
22nd Seplember last, and disposed of in Officiating Junior Secretary Mr. Bayley's No. 5,720 of
the 21th December last.

9. With reference (o the two opinions of the Advocate General which accompany thas -
letter, I am instructed to request that all the prisoners in the Outacamund Jail, who are under
additional sentence of imprisonment with labor for prison-breaking at Calcutta, as shown in the
Rolls forwarded from this office and from the office of the Sherift of Calcutta in February and

- March 1862, may be seat back to this Presidency to undergo that sentence on the expiry of their

reepective gentences of Penal Servitude. .

10.  Assome of the prisonsrs who had broke Jail were not re-apprehended till some time
afierwards, and as some othces were probably sentenced to Penal Servitude whilst undergoing
sentcnces of imprisonment, the Licutenant-Governor desires to know w hether your Government
has been put in pussession of information as to the dates on which the sentences of Penal Seryi-
tude are actually to expire in the cases of those prisoners, ’

—_—

From S. WAUCHOPE, Esq., c. 8., Commissioner of Polige, Calcutta; to the Sccretary to the
(Government of Bengal, Judicial Department, Fort William, dated the 26th September -
18G1, No. 864, _ ,

1 have the honorto forward, for submission to the Honorable the Lisutenant-Governorof Ben-
gal, a petition in original, from John Davis and five other prisoners in the Calcatte House of
Correclnn, sentenced to Penal Servitude for various termis, but at present undergoing the sen. -
tence of six months’ imprisonment with hurd labor, subsequently passed on them by the Supreme
Court for bresking prisan. '

2. The prisoners had frequently urged on me the prayer embodied in their Memorial, but
as it involves & point of Law, I did not feel mysell competent to pass a decision, and it is with my

sanction that the present representation has boen drawn up, which | beg to submit fur }_’is Houoi’s
orders, » '

ToJ. P.GRANT, Esq., Lien’enant-Governor of Bengal, dated Calcutta, the 244h September 1861.
We the undermentioned men most respectfully beg to forward this our most humble pttition’ ‘
and most rexpectfully hope that it will meet with the kind consideration of the G overnment of

_ Bengal, : .
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‘No; 7. . Read t'boAfollowing lettor from EDWARD 1. LUSHINGTON, Esq., Secretary to
‘ the Guwrnment of Bengal ; to the Chief Secretary to the Government of Yort Saint
Geors®, dated Fort William, the 12th February 1863, No. 1,112.

Judicial — Jaix ‘ .

Iam directed by the Licutenant-Governor of Bengal to acknowledge the receipt of your two
o o letters noted on the wargin,* forwarding with
*No. }’g: dticd nh g.ﬂml:-h ‘:ﬂl fm the first & eopy of a roport from the Inspector

o General of Jails in your Presidency on the
ther with petitiors from seven of th
and with the &

‘General European Prison at Ootacamund, tog

~ who Were removed to it from Calcutta last year,
" those Prisoners,

e e prisoners

cond a petition from arother of

2. The circumstances conneoied with
. those. Under an order passed by the G
~ and American Prisoners, sentenced by the la
" up to March 1881, confined and put to la
" Correction, as in & pl

the subject matter of al] the petitions except one, are
oveirment of India iu April 1856, all Euwopean
te Supreme Conrt at Caleut:a to Penal Servitude, wore,

bor in that part of the Calcutia Juil called the House of
ace of intermediare custody pending the ere

ction of & new Jail for that class
. of Couvicts. In March 1861 many of theae Prisoners, with others g.ntoncod te imprisoument with
labor, broke into a serious Tiot in the House of
Henry Watson. John P H H H
Bk Wik, William T et Correction in consequence of which they were
Lowis Warding. Honry Martindell, all remmoved to the other art of th rison
Walter Douglas, Thowes William Burka, . R ° . ¢ same p '.0
John Dasiy, . © Frederick Fonlea, called the great Jail. ‘The prisoners, margin~
Charles AMfred Sandes.  Thomes N :
Jom Wi e Sa Jofn?mitihl 2'lyt named, who are now in the OQotacamund
James Foanl or Ford, .

o B ~ Juil, were, with gome othere, tried for prison-

breaking, convicted and sentenced to additional
terms of imprisonment with labor, to commence siter the expirution of their former sentences
of Penal Servitude, but were s00D after removed by the Sheriff of Calcutta back to the House
of Currection, and it 19 of this last removal that the petitioners complain,
- _ 3 In September 186f: l'ixI of these prisoners submitted a
James Ponrd o Ford, Petition, through the Commissioner of Police at Culcutta, urging
?ﬁ‘xmfum, that as they had been made to undergo their sentences of jmpri-
Charlc Alfred Sanles. tonment with labor before the expiration of their sentences of
Heory Martindall,

Penal Servitude, they were entitled to be releascd as soon as their
seltences of imprisonment with labor expired, and before the ter-
heir terms of Penal Servitude. The petition was referred to the

tober 1861, gave it as his opinion, that the irregulurity represented
by the prisoners did not entitle them to release, they having Leen, at the time they broke Jail,

_1nd at the time they were tried for that offence, subject to imprisonment and hard labor while in
’"f‘"medilt&‘ custody, and the punishment which they had undergone since their last conviction
belng that which was warranted by their former conviction and to which they were still liable.
In accordance with this opinion the Commissiomer of Police way instructed tn Norcmber 1861

mination of the remainder of t
Adrocats General, who in Oc

to explain to the prisoners that the irregularity brought by them to notice did rot entitle them
-to release, ' , C

4. Asthe prisoners Frank Williams, John Pendergast, Thomas William Burke and Fre-
derick Fowles ¢

rge in their present petitions the same irregularity,
itling them to release, [ am directed to forward herowith a co
e referred to in the preceding paragraph,
passed in November 1861 may now be agaio comm
4.
Ford enq

as annulling their sentence
py of the pelition and corres-
end to request that the same order that was
unteated to the petitioners,

The \p‘ri.‘ouers Henry Martindell, Lewis Harding,
uire in their petitions whether thoy will agai
‘ment with labor, which they say they have already

aud en:
ponden

John Davisand James Foard or
0 have to undergo the sentence of imprison-

s~

-

undergone in the House of Correction. As
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The reasons of our humbly petitioning the Government of India, is that we are undergo?ng
e Penal Servitude from 4 to G years, when we were subsequently tried for escaping
e ’en'f"‘“cc o e tenced to six monthe’ additional imprisonment with hard Inbor, this last
from prisen an e Se‘; m the date of the foimer sentence of Penal Servitudo expires. We most
s o Cof“m?“;‘: t:)c have heen compelled to put up our last sentence of six months' additional
hum}'.ly bog to state that t expires on the 4th, 5th, 6th aud 11th October 1861, and our
imprisonment first, which sentence p t
former sentenco is yet unexpired. | i i

We most humbly beg to state that we are perfectly unable to say whether this. legal flaw

itles us to tho benefit of our freedom, or if it nulls the former sentence .of.Pcnal Servitude, these

o 'es t in & position fit to answer, and unable to pass an opinion on the matter, but

q‘:);:t;\?:ﬂ:;; rc‘;!]]zavo it to the superior and powerful judgment of the kind and just Govern-
m

t of India, who, we most humbly trust, will grant us the benefit of such a flaw, if any Viencfit
men ’ 4

can be derived from it. A ,

Besides the legal flaw which we have mentioned, we heg to state, that there are ot.hers‘ ;na.t. of
¢ serious nature existing in one of our cases, a prisoner by the name of Thomas Wiiliam
B o tried twice for the same crime and on the same chargo, on two separato dates, Lefore
Bur;kredwz.: mlf' rately, after having been found guilty on the same charge on the first day of his
::Zl Ee gwa,q g,ep:;tenccd to six months’ imprisonment, alter he left the prisoners for the space of

half an hour, was recalled into Court, placed into the box, and his sentence revised by the Judge .
a ’

from aix months' imprisonment to six months’ imprisonment with hard labor, this last sen‘tence to
take offect after his former scntence expires that of Penal Servitude, this sentence to be in addi.
tion to the former one.

Such is the nature of our petition, which we most humbly beg to lay before the Government of
u

. tan P ] S du Ao wale -2 L3 Ve -y
Bengal, whoe in et ull fimes rendv tn grant fosdior emd sadiaas i
; , . -
way greived.

. i humble petition, with a hopo if any benefit can be
' st humbly beg to conclude this our . : ' :
deri \Ctiafmstm:hmmg);] flaws as we have taken the liberty to bring forward, that it may be granted
erived fro
to us.

M ful;ther respectfully beg the favor of an nnswer regarding the conclusion the Govern-
D,y we o -

have come to. .
ment of Bengal may hav (Signed) JOTIN DAVIS.
' ( . ) JAMES FOARD.
( ,» ) THOS. WILLIAM BURKE.
( ,» ) JOS. WILKINSON, &e.

J. MONRO, Esq., Officiating Under Secretary to the Government of Bengal ; tothe Soli-
il ] it N
From J. itor to Government, dated Fort William, the 9th October 1861, No. 3494,
cito ‘
Judicial —Jails . : ] .
I directed to forward to you the eccompuanying copy of a letter No. 864, dated the 2Gth
am tr

i ivi iti rtain Euro-
](' 0 fl’OlII the ommiswioner Of PU‘IC(, &]Cllttﬂ, giving cover to a peUllOl’l fl'O[[l ce
ultimo, C C : |
pean prilouen iﬂ the Calcubtt HOUN Of COI'I'EC“OD.

9nd. The petitioners while undergoing thei.r sentences oE Penal Servitude b”;l;;r{:‘:
and were severally sentenced to six months’ imprmomne.nt with lub?r to co.mm;nc,eh er

irati f their foriner sentence of Penal Sarvitade. Owing to some ure;ulanty they have een
et u 3 rio their sentence of imprisonment before the expiration of their term 01: Penal Servi-
zljlee.t‘;::c‘c:o:nt of which they submit they are entitled to r‘elease as s00n as theerlentle;ce [:f'
smpri t expires, an- before the termination of the remainder of their term of Penal Serv
]mgrlw[gl;e:his peint ’I am desired to request that you will obtain and submit the opinion of the
tude. !
Advocate Genersl,

EETY BT

Y . 1 S
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From F. C. SANDES, Esq., Salicitor to Govsmment; to J. MONRO, Baq., Officiating Under |-

Becretary to the Government of Bengal, dated Fort William, the 3lat October 18G1» ;
No. 593. - o )

1 bave the honor to acknowledge the recaipt of your letter No, 349A, dated 9th instant, and
‘in reply beg to forward herewith, for the information of the Honorable the Licutenant-Governor
“of Bengal, a copy ofe the Officiating Advocate General's opinion on the petition presented by
certain European piisoners in the House of Correation to be released from the sentonce of Scavie
-tude-imposed upen them, C Lt

el - OPINION. -
S I gr!u'of opinion that the irregulurity which, it is stated, has occurred with a regard to the .
" carrying vut of the sentences against the prisoners, does not entitle them to be releascd. The

- sentence passed by the Suprems Court on the charge of prison-breaki

ng were perfectly 1egular
: inform, At the time they broke out of prison, and at the time when they- were tried for that

. uffence, the prisoners were all subject to imprisonment and hard labor while in intermediate
icuutod_v, until they could be conveniently removed to carry out their term of Penal Servitude
~under Act XXV of 1853. The punishment which they have undergone gince their last con-
. viction waa therefore that which was wmwtg@ by _their former conviciion, and whicl they are "
» 8ull liable. T am not aware that any arrangemeuts have as yet been made for the removal, under
" Section VI of the Act above referred 1o, of prisoners senteuced to Penal Servitude. - But even ¢
..of this has been 80, and if these particular prisoners have not been removed by reason of their
: T_'being detained in the House of Correction to undergo their respictive senlences for prison-
. breaking, that irregularity would not entitle them to claim their release. The Section is not
iimmrntive as to the time at which Penal Servitude Convicts are to be removed,

The proceeding in the cise of Burke has baon entirel
, was perfectly competent for either of the Judges to cor
during the Sessions at which the prisoner was tried.

¥y misconceived by the petitioners. It

rect or alter the sentence at any time

. (Signed) J.IL COWIE, .
| Qffictating Advocate General.
. FromJ. MONRO, Esq., Officiating Under Seproti-ry to the Government of
missioner of Police, Calcutta, dated Fort William,

© Jedieial—Jails.

The 29th October 1861.

Bongal ; to the Com-
the 14th November 1861, No, 3694,

. ’
- \

I am directed to acknowledge the'feceipt of your letter No.

, , 861, dated the 26t September
- last, and in reply to observe that the

other prisoners cannot be entertajned. -

: ®nd. You will explain to the prisoners that the irregularity which they state has
. occurred with regard to the carrying out of the sentences against them does not entitle them to bo
~ released ; and that they have entirely misconceived the proceeding in the case of one of them (the *

. ;prisoner Burke) as it is perfect_]y compatent for the Judges of Her Majesty’s Supreme Coart
: W correct or alter the seutence at any tme quring the Sessivus ab whick the priconcr was tricd.

et s e
P .

. | ¥ - OPINION.

o«

Ty

T am of opinion that it will be the legal and propor course to removo these prisonors from the
;Oota.ca.mund Jail to the Calcutta Jail on the expiration of their respective terms of Penal Servitude., ;
'fThe removal of the Pprisoners o the Ootatumund or any other Jail than that of Calcuttn (whichis -
‘*thﬂ proper prison for offenders sentegoed by the Supreme Court) has beon lawfully effected under h
tAct XXV of 1853, by reason oi:..fheir baving been sentenced to Penal Scrvitude. But tho Act’
~does not apply to 1ho further sentence of imprisonment with hard Isbour. The power of removal

~under Section 8 of the Aet only appliés to sentences of imprisonment for a _t{‘-‘li.ﬂ“_,t{}?‘i‘fdiﬂs‘

e s

O I ek S IR o S v:fmwiw,_” .

e petition therewith’forwarded, from John Davis and five |

¥

RO

Proceedings of the Madras Government, Judicial Department, .. <~
14¢th March 1863. 7 «

————

e
one year. The Caloutta Jail or Houss of Correction is the only prison in which these prisoners ean
legally nndergo the further sentence of six months’ imprisonment.

> (Signed) J. H. COWIE.
31st December 1868, _
(True Copy.) :
(Signed) F.C. SANDES,
Solicitor to Government.
(Troe Copy.)
(Signed) J. H. CASHMAN,,
, « .. Ofg. Registrar, Bengal Sscretariad.
No. 72, { Onoer rnsnz&x: 14th March 1863, No. 399. ;
Communicated to the Inspector General of Jails and to the Sub-Judge of Ootacamand.

£ The Sub-Judge will communicate to the prisoners named in paragraphs ¢ to 8 (e sub-
«Mance of the replics to their petitions, s given by the Government of Bengal. -t

-

: r
3. Mr. Nesbitt’s attention will bs drawn to paragraph 9. Hc' will state, foircommunlca-
tion to the Government of lengal, whether the papers furnished with the Convicts aﬂo:d the
Information referredgto in paragraph 10, T : : ,

. - : E v .F

. 2 _(Signed) A. J. ARBUTHNOT, -
g - S P - § Chief Secretary.
. t{ k .‘.‘ - 3 ,,\ ),af' ) * Lo
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