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' Proceedings of the Madras G overnment, Judzczal I)f’partment
16th December 1863.

No. 135. Read the following letter from J. W. B. DYKES, Esq., Magistrate of Nellore;
) to the Honorable A. J. ARBUTHNOT, Chief Secretary to Govemment. Fort
Saint George, dated Nellore, th December 1863, No. 32.

Under Scetion 426 of the Criminal Procedure Code, it is ruled that, on revision, the Appel-
late Court may reduce the punishment awarded by a Court of competent jurisdiction, if of opinion
that.a larser amount of punishment has been awarded than could be for the offence of which in
the opinion of the Appellate Court the accused ought to have been found.guilty; from which,
it would appear that any Appellate Court has jurisdiction on “revision” where the limit of
punishment assigned for a particular offence has been over-stepped.

2. By Section 434 however of the same Code, it is ruled, that no"Appellate Court save the
.Sudder (now High Court) has power to alter any sptence of a Subordinate Court except on

£
e

“ appeal.”
3. And the hands of the local Appellate Courts being thus tied to “appeals,” I do myself

the honor to submit for the consideration of Government, whether it is not desirable that mea-
“sures should be taken for amending the law in this respect. Durjng the late adjournment of the
High Court, an iliegal sentence was passed by a Subordinate Magistrate in this District and
would have been’ carried out beforc thie Court sat again, had I not interposed ang suspeuded its
execation, pending the resvit of a reference?®

) Fg‘j;ff‘;ff;i‘g’;ﬁfﬁﬁ ‘fgf;’f{’;e';;},“’e High Court, Madeady o6 \vhich [ enclose cpies. And as such cases
Proceedings of the High Court, to the Magistrate ofNeHore may frequently occur, and it is not right that

duted 14th \uvemher 1863.
From the Magistrate of Nellore, to the {ligh Conrt, Madsas, *. the peopxe should be thus depnved ofprotecurm,

ated 16th November 1863, No. 248.
Proceedings of the High Court, to the Magistrate of ‘Nellore, when the means dre at .hand I beg tf’ .recbm-
- dated 25th November 1863. mend that a law be applied for, authorizing the

Sessions Court, and, in the absence of the Sessions Judge, the senior Appellzite Court in the
District to suspend the executlon of any 1“9ng sentence, pending the requisite refercuce being
made to the Hﬂuh Court undcr the prov1stous of Section 434 of the Criginal Procedure Code.

4: I am aware that al) lucal interferente with the Subordinate Manlstmcy, is opposed to
the spirit of the Code, and regret such mterference should be necessary. Buttill a conslde*able
improvement takes place in the administration of theJaw, I believe the prOposed powers are
really required, and are not likely to be abused, as no Magistiate is anxious to expose himself

to censure to which he cannut reply,

. —— -

Proceedings of the High Court of Judicatdre at Madras, Appcl‘ate side, "dved‘ilth Novemler
1863.

From J. W. B. DYKES, Esq., Magistrate of Nellore; to C. F. CHAMI;ER, Esq., Registrar to«;g@ %
the High Court of Judicature, Madras, dated Nellore, 28th October 1863, No, 230.

I have the honor to state fur the consileration and orders of the High Court, that in a Casc

. No. 1536 of 1863 on thefile of the! ﬂnd Class Subordinate Ma«rlalﬁhe of Venkatagiri, two indivi-
' duals being charged with hfiving removed the fence around some grain heane(rm a field of the com-
plainant and having stolen a poition of grain; and having been indicted L.nder the two Courfs
of {1) Criminal trespass and (2) theft punishable under Sectiofis 417404 378 ot the Indian Penal
¢ udwecpectwd\ the Sgb Magistrate sentence® each pnsoner on the 20th August last to two
nionths’ rigorous imprisonment, one month under e el count, and I thereon reduced the sentence on
the 10th September last to one month's imprisonment in the sbscnce of any appeal in accordance =™
to the ruling of the Iligh Court of the 3lst Margli lust,
: | 2. Had T ngg adopted this cdurse and waited instead,” wll the High Cuurt met agdm the
sentence would have been undergond®before the orders ¢f the. Cou't coutd have been obtained.
At T'therefore took uponkm) self an authoMitg not propcllv veeted in the May

-

1. Noi *ncnnven ience ¢oul: Uustxf_y t‘xe Magistrate m&mc‘smga powf Vested by Law in

' : te HighyCourt a'one. -
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Proceedings of the Madras Government, Judicial D partment,

16th December 1863.
o R e

8 imprisonment awarded under Section

B L U

2, The High Court annul the sentence of one month’

i I Code.
879 of the Pena (True Extract.)

(Signed) C. F. CHAMIER,
. Registrar,
To the Magistrate of North Arcot.

5th November 18G3. %

Proceedings of the H igh‘Courtof Judifmture at Madras, Appellate side, dated 2 | u '\ o ME/ WO&Z//%;%;Z
- From J. W. B. DYKES, Esq., Magistrate of Nellore; to C. F, CHAMIER, Esq., Registrar % / %&/ M—M-’—WM
g of the High Court of Judicature, Madras, dated Nellore, 16th November 1863, No. 248, 7.
I have the honor to acknowledge the receipt of the Proceedings of the HighrCourt of the %
14th instant, ruling that no « inconvenience” could Justify the I\Qa i
vested by the law in the High Cour' alone.
2. In the case in question, it was illegality not inconvenience. An illegal sentence had been
passed, and was being carried out, when I interposed and suspended itg execution,
3. And, [ have the honor to request, you will ascertain from the High Court whether itse
their order, that in future such action is to be held to be unjustifiable ; ang however illegal the
sentence passed by a Subordinate may be, it is the Magistrate’s duty to

wait til] the Court sits,
and then bring forward the case for consideration.

The Section of the Code of Criminal Procedure which gives power to annyl
to the High Court alone, and the order of the Court point; i :

pointing out its meaning, are gg clear as to /)/é ﬁv
require no gloss or explanation whatever, The inconvenience was the nece
the due course of law. This lnconvenience the Maois

7 -
(True Extract.) C?A// mﬁl// 4’% I~

(Signed) . F. cHAM R,

-Rf" istray, :
To the Magistrale of Nellore, , 9 : W/‘//\ /‘///\
(True €opies.) pn
(Signed) J. w. B. DYKEs, . M

Magistrat.e'. - seecc e %é&f
7Y .

illegal sentences

illegal act to remedy ano-her,

No. 136. OrpER THEREOYN, 16th December 1863, No. 1958.
The Governor iy Council does not see any necessity for legi
to in the foregoing letter. The difficulty to which the Magistrg

the Court. *

2. The Governogin Couneil resolves to request that the Honorable the Chief Justice will

make such arrancements as he’%lay deem proper for providingfor the despatch of emergent bysj.
ness during the annuul adjournment of the Court, C
(Signed) A, J. ARBUTHNOT,
t : Chief Secretary,
S — . L]
No.137.  To tie Honorable Sir C. H. SCOTLAND, K, Chief Justice of the HigheCourt
of Judicature, dated Fort Saint George, 16.h December 1863, No. 1959, :
Tam dirceted to transmit for yout information, the annexed copy of

a letter under date the

5ithinstant, from the Magistrate of NcUoro, and of the order which has been passed thercoy by
the Honorable the Governor iCouncil, - ,
201 qlews tha} you will muke such ar:angerifents ag You may deem proper for pra-
viding for citeh of emergent bubine;s duwip#Fihe anyya) adqurnmgm of the High"Court,
-

(Signed) A J. ARBUTHINOT,
k) bt Chief Secrclary.
Exd. T, McMoctry, ‘ -
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