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$ } 27th November 1863, I -

‘.: : c 7  S - ’ - ‘ ‘ R L . . ‘; \I o Proceedm”s qfthe \[adras Government Judzczal Department.
|
|

No.255.  Readthe followmn']ctter trom JOHN ROBI]“.T BOYSON Esq., Government Soli- RV
, © o iter, Madras ; to the Ionorable A. J. ARBUTHNOT, Chief Secretary to Government, ° ' )
oy . Madras, dated Madras, 24th November 1863, No. 8§28. . T
i : 1 bave the honor to acknowledge the Proceedings of Government noted in the margin, as to
o o . ) ! ) o ) certain "questions arising out of the nuisance
, L : SR . | ; K 'D;ted,su,xmmbe,lsss, Tadicial Depa.rtment- from the damaged cargo in the hold of the o
. o . L - N . o ) : - , B & ; : -wrecked ship “ Punjab.”
L L e A o LT SR o : L B R 2.~ Tsubmitted them for the consrderatlon ofthe Advocate General with whomI have also -
’ ’ R S ' o - , confmed on the subject, and C e T
o o J 3. Inow forward a copy of his opinion.

¢ [

- - - COPY—OPINION' ,
Two matters, it dppears to me,” arc mixed up in the Munjcipal Commissioners® letter of b
November Gth, 1863, which have no necessary connexion.’ - :
Ist. The very “exceptional case of the wrecked Barque * Punjab.”
"nd.‘ The general questron of prohlbmn«r the importation of damaged grain or provie

-

sion. '
The Law as it stands is. qurte stronv enouvh in my opinion to proude for -such a case as that :
of the * Punjub.” - L .
", The rice was fermenunrr a,nd ca.usmn' a =enous nmsance,probably not unattended with danger
to the health of *he broops in Fort Saint George when the Government Solicitor consu]ted
o me as to the legality ‘of mensures for the immediate abatement of the nuisance. It was proposed
I T S T S o : to bring out a field piece and blow ahole in the ship’ s side for the purpose of letting in the water ;
e e o ST R toy o L - ' and this was only delgyed because 1,t was questionable whether the remedy. might not be worse_
than the complaint, and that rice’and gtench might be let ou¢ by the same orlﬁce that let in the
’ watel‘- It was also thounht that the process of r’pmrrpmmon wonld ba. Very mpxd when-fermene--— N
tation had once set in, and it was determined to wait awhile, I understand that ,decomposition . - Ra
was very rapid, and that the nuisance speedily abated itself. Iadvised that communication should
"be beld with the purchaser of the xessel as there was time for such a step, and I understand
that he consented to any such measures as might bé eventually necessary. But Ishould have
"been quite prepared to advise any steps necessary for preserving the health and well being of the - :
Garrison even if he had opposed them. - Of course the daage done must not be greater than the S
-occasion demands, and, the 'unount must always depend on the special circumstances of each case, T
But: +salus popuh .mprema lex, and privatum in commodum publico bono'!pen:atur. And oo
therefore though the individual suffers damnum, he has no redress because it is damnum absque ‘ ]
§njurid: aloss not occasioned by awrong.  So houges may be pulled down or bulwarks ruined on :
private property for public defence, and 80 a private, \individual may justify pulling down his
neighbour’s house to arrest a conflagration.
I am of opinion therefore that cxtreme meagures might ha.ve been resorted to, as the Law
stands, in the case of the Punjab;” and that they may be so in case of future wrecks. )
The Mamstrate acted 1 know not under what authority in orderrng the rice on board the
i S ‘ o . o ) . ship to be “ forfertel If, as I presume, he acted under Section 99 of the Municipal Aet, it -
s - R ’ A . S L VR s/ ‘ * {sclear he exceeded his jurisdiction ; for he hasno jurisdiction under that Act in the surfin the ) .
- : : ' IR ' ‘ ' midst of which the ship was lying. Nor indced was his order for the  forfeiture” of the portion i
landed justifiable under either the 97th or 98th Sections, for they only apply to persons who
Co keep or who offer for sale, in any place used for such purpose, unwholesome provisions. Iam far
1 to cast any blame upon the Magistrate, who appears to have acted promptly enough
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T 7 from seeking

. . : ‘ ‘ ) I L and dond file in the matter.
Lo : S 5 ) i The Criminal Procedure Code (CXX) clothes the Magistrate wrth very extended powers
- : ) ) ] . | . for the abatement of nuisances. But that Code has not as yet been extended to the town cf ‘\
R , N - . ' l ' ! MadXSSQ ’ . o \
: . : N } i ! - . . R
f - | | SRS
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Proceedma's qf the Madras Government Judicial Department,
‘ - 27tk November 1863. ¢

T am not disposed to recommend any Legislation on account of an isolated case. So far
as the abatement of nuisances is concerned, the Law is sufficient as it stands. As to any
* imnediate confiscation of damaged grain, &c., 01 board wrecked vessels,” it must be borne in
mind that wlere vessels are wrecked and ‘the goods they contain become damaged, it arises from
accident, and not from any wilful intention on the part of the.owner to import unwholesome
provisions.

Asto legislating for the prohibition of the xmportatlon of damaged grain, it appears to me
that the Mummpal Act which provides for the fmfeuure of such articles as soon as they are
offered for sale or even warehoused is wide enough for all practncal purposcs,

(Slgned) JOHN BRUCE NORTOY,

Mabras, 21st November 1863, " Adrocate General,

(True Copy_.) '

(Swned) J. R. BOYSON,
A Government Saliciter:

Since writing the aboave I am informed that the stench has a azain bccomﬂ most off:nsive in

consequence of th° bags being brought up from the hold and placed on deck, with the view of. ‘

removing them into the sea. All partlcs appear anxious to get rid of the cargo as sron as pussible.

Tt is quite uscless to the purchaser to bring it ashore. In the temper of the parties it does not

appear that there will be any necessity for recourse to extreme measures, . I think the Municipal
Commissioners might send coolies and boats at the public charge to get rid of the rice as quickly
as possible by throwing it into the sea at some distance from the shore.

They should communicate
then‘ intention to the owner, ~

(Smned) JOH\I BRUCE NORTON,

2'“}) November 18630 . ‘ * Advocate General.
oo ... (True QOPy-)
, o S : (anned) 3. R. BOYSOY,
S Gournment Solicitor.
’No. 255. " OrpeR mr.m:ov, 27th November 1863, No. 18.)1

N The opinion of the Advocate General will be communicated to the Municipal Commuo
noners, whose attention mll be drawn to the suwestxou made in the postseript.

‘ (Signed) . A.J ARBUTHNOT,
: ‘ Clnef Sccrctarﬂ- ‘

Ezd, T. McMootry,

.
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