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- Proceedings of the Madras. Goverament, Judicial Department,
: : 23rd September 1863.

ey

No. 205.  Read the following Proceedin gs of Government in the Military Depariment, dated
16th September 1863, No, 2,967, o 4

Communicats the opinion of the Advocate Gma;} :

ral, Calen!ta, on the guestiom of European (Vide Proceedings Military Department, dated

Soldiers being entitled to rsccive Prige Monay 16th September 1863, Nos, 297 and 208.)
when they are undergoing Penal Serviiude . _

No. 208, . Ogrpir rnsnxbu, 23rd September 1868, No. 1,538,
To be recorded.

, ' (Signed) A.J, ARBUTHNOT,
S TR Qiiof Seoratary,




v _  MILITARY DEPARTMENT.
PROCEEDINGS OF THE MADRAS GOVERNMENT.

Read the following papers :—
From the Ezamirer Prias Accounss, Fort William, 21st August 1863, No, ™, to0 the ” ‘
" §ecretary lo Gorerament, Military Dapariment, Fort Saint Georga. L Deputy ;
With refecence fo your letter, No, 87, dated 25th April last, I have the honor to annex s ’
copy of the Advocato General's opinien, whether European Soldiers undergoing Penal Servitude .
in Jail, are entitled to receive their shares of Prize Money, together with a copy of Government |
docket, No. 336, dated the 17th instant, also bearing on the subjeck

OPINION, '

There is & distinciion between the effeot of a conviotion fer Felony under the old law
offence under the Penal Code since 1st January 1862. By the law of
for Felony worked a forfeiture of the Goods and Chattels of the Felon to
the Crown, aud whatever doubts might arise on the question of the applicability of the law of
forfeiture to this counlry, if it were mooted for the first time, it bad been long settled in prac-
tice herc, that the law of forfeiture in the case of convictions for Felony in the Supremse Court
was in force. Faropean Soidiers oould only have been tried by that Court, or by Court Martial
following the substantive law of that Court for crimes committed in this country, 1 am of opinion
‘ therefore, that the shares of Prize Money belonging to such Soldiers convicted before lst Janu-
‘ ary 1862, of crimes kpown as felonies, became forfoited to the Crown.

The Penal Code, however, Tecognizes no distinction between felonies and leser erimes,

z! putting all on the same footing as offences, and giving a discretion to the Judge to declars a :

P forfeiture of all the property of a person convicted of an offence punishable with death, or the for-
. J "‘;\“ fcitare daring imprisonment of tho ipcomu of the pr perty of & person oconvioted of an offence

’ : o$ioseven years’ imprisonment (Seotion 62), and the Judge is .

for which he shall be sentenc
8iat.Snes, which of course, may be levied on any property belonging to "

and a conviction for an
England, & conviction
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: Money belongingto s convicted Soldier is forfeited or not, but unless a forfeiture has beenadjudy-
ed at the time of sentence, DO such effect will necessarily result from the mere conrviction of sny ‘

(. oflence. ‘ ;

o 1 am clearly of opinion that the fact of a subsequent conviction of a Soldier, even
sccompanied with forfeiture, and whether under the old or present law, cannot debar the right of

_an Amsignee for value of Prize Money guined by the Soldier, provided the azsignment were made

' bond fide and not in contemplation or in fraud of the conviction,

] © 18th Juse 1862, (Sigued) J. GRAHAM.

Prom the Officialing Deputy Secreiary to the Government of Indis, Military Deparimeni, Fort
Wiiliam, Tth August 1863, No.119 ; to the Advooate General. :

In transmitting to Yo, letter No. 9{, dated 24th June last, from the General Prise Com-

! mittes, submitting eopy of your opinion relative to the forfeiture of the property of Soldiers con-
vioted of Felony, I sm directed to request the favor of your stating, as & doubt has been suggost.
od, whether this Department ia right in concluding that the 2n0d paragraph of your opinion refers
%o convictions by Court Martial just as much as to those by a Civil Tribunal,  e., that in your -
opinion no forfeitare of the property of a European Soldier has legally resulted from his convie. -
tion, since the Iat Januvary 1862, of any erime whatever by a Court Martial, unless the Court
has distinctly adjudged such forfeitare as part of the sentence; and that this will be the case a3
long as the present Penal Code remains unaltered. :

¢  The retarn of the eaclosures with your reply, is requested.
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* From the Officiating Advoctte Qemeral, Caleut

fa,”10¢k August 1863 ; ¢to the Officiating Deputy
Secrctary to the Governmant of India,

Military Department.
In reply to your letter, No, 119, of Tth instant, with enclosares,
the honor to

i i Mt tnll st

(herewith returned) I have
state that your Department havo rightly understood my opinion of 18th June last,

a3 having reference to cousictions, since 1t January 1862, of European Soldiers, as well by
Courts Martial zs by the late Suprems Court, or present High Court. The trial of Soldiers for
crimes other than Military, proceeds under 148th Article of War before Courts Martia!, when
! the offence has been committed more than 120 miles froma P
:1 ' goncral convenience; but the substantive law of the Court Martial is the law of England as

- modified by the lawapplicable to India, that is the Penal Code, and the trial and its results must
8ooordingly be governed by and follow the latter law.

—— —
] B

No. $586.

Copy of the abuve forwarded to the General Prize Comnmittee, with reference to their letter
> : No. 119—‘4, dated 24th Juoe 1863,

= Mititany Dervartmrne, }
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residency, merely as & measure of

(Signed) B. E. BACON, Major, )
Ofg. Depy, Secy. to the Goss. of India.

———————

Oxpur, No. 2967, 16tA September 1863,

the 17(h August 1863,
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Communicated to the Commander-in-Chief and Departments concerned. - .
- ‘ (True Extract.) |
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