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* Proceedings of the Mad_rai Government, Judicial Department,

| 23rd September 1863,
No. 200.  Read the following letter From THOMAS WILKINS, Esq., Deputy Registrar
) of the High Court of Judicature s Madras; to the Honorable A. J. ARBUTHNOT

Chief Secretary to Government,.Fart Saint George, dated Madras, 4th Septemler 1863
No. 96. ' . '

In reply to the Orders of Government, dated the 10th July Iast, No. 1,114, forwarding two

Bills received with a letter from the Under Secretary to the Guvernment of India, dated the -

provious 16th June, for the opinion of the Honorable the Judges of the High Court, I am directed

.. to tranamit the socompanying observations recorded by the Honorable the Chief Justice and

the Judw on the provisions of the Billain question.
' - Remarks of the Honorable Mr. Justice Holloway.

The Act is based upon Sir G. Turner's Act and that of 1852, which amended it. The
* : latter Aot removed all the doubts which existed
® A Bill to comsolidate and smend the Law relsting to the

orovorasee s trysafer of peopeety in Brieh Ind vsted upon the former. I am not aware that any
S and Trastoss, in cases 40 W Boglish law  dj i : .
}: :mplbbwk_ . glish if:;li?::- have occurred in carrying out f.he

T would substitute for the words *out of the jurisdiction of the High Court,” wherever they
oocar, * out of ths ordinary original Civil jurisdietion of the High Court.” It may be of great
consequence to the parties interested to appoint a new Trustes where one of those appointed is
pot so resident. * e

I cannot see the use of Section XLI. It is oopied from the now obsolote Clause of the
English Act authorising & reference to the Master. This Act and the Charter of the High Court
give to the Chief Justice the power of delegating such business to one or more Judges of the
Court. I can see no benefit in a farther delegation. If the order required to be an order of the
whole Court, thare would be meaning in it, but the Judges to whom the authority ia so delegated,
are, for the purposesof this Act, the High Court. ' )

In Seotion XI the words “in trust” should be inserted; they are not in the corresponding

English Section, but it is obviously awkward to have to gather by implication that the estawe

is & Trust estate. : '
Remarks of the Honorabls Mr. Justice Phillips, and the Honorable Mr. Justice Frere.

I have no observations to offer on this Bill.
Remarks of the Honorable Sir Adam Bittleston.

 Thess provisions have been found very useful in England, and I see no objection to their
{ntroduction here. What Mr. Justico Holloway points out as to the use of the words “* out of the

jurisdiction of the High Court™ requires attention certainly, for thoss words leave it ambiguous
what jurisdiotion is moant. In Section 8 reference is made to the limits of the ordinary original -
: -Civil jurisdietion, and also to the limits of the extraordinary Civil jarisdiction, which of courss -

%+ are widely different; and the Sections in which the action of the Courtis to depend upon parties

being ““ out of the jurisdiciion” ought to specify what limits are intended. The limits should be,
I think, those of the ordinary original Civil jurisdiction, considering how vast are the distances

included within the other limits; and that the Court may in its discretion refuse any unnecessary °

application. _ _
Section XLI ought, with reference to the arrangomentsin the Madras High Court and the
number of the Judges, to give power to refer the investigation of facts to the Commissioner, when

° ' Remarks of the Honorable the Chief Justice.

I think it desirable that the High Court should possess the powers contained in this Bill, and
I approve gooerally of its provisions. ~Adverting to the Clauses mentioning * the jurisdiction of
the Court,” I think it weuld be well in terms to express whether the limits of both the ordinary
and extraordinary jurisdiction are meant; or only the former. And in Clauss 41, to meet the

conatitation of the Court here, provisions should b made for s reference to the proper office

sppointed for that purpose.
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Proceedings of the Madras Gooc.;-;zn;ent, Judicial Depariment,
’ 23rd Seplember 1863. |

As regards Mr. Justice Holloway's observations on this Clause, I would point out that there -

, is still neod for the provision, 1t has reference to the Court actually engaged in the Aearing of
a suit, and is to enable such Court to refer to a single Judge s matter which otherwise tho Court

itself would be bound to hear and decide, perhaps less efliciently and at much greater expense.

Remarks of the Homorable Mr. Justice Frere.
In providing for security to be given by the Oficial Trastee, and in other respects, this Bill

appears to me far preferable to the old Law Act,

- ™ A Bill to oomstitute an offios of Ufficial Trustes.” No. XVII of 1843, and I think it very derirable

that it should pass into law,
Remarksof the Honsrable Mr, Justice Phillips.
This draft Act appears to me to supply the man

and will, it is to be hopad, prevent a repetition of
- from.

y notorious deficiencies of the present law,

Remarks of the Honorable the Chief Justice and the Honoroble Sir Adam Bittleston.
This Bill is & great improvement on Act X VI| of 1843; but
- excepting from its operation existing Trusts under that Aect,
. providing for the immediate transfer of estates vestod in an
; the new Officer without the consent of the partics beneficially interested ; but recent occurrences
. in our Court are sufficient to show that it is very desirable that estates should not remain in the
' hands of any Officer who is not under any obligation to give security for the faithful execution of
- the Trust, nor subjcet to any regular nudit ; andin my opinion a provision should be introduced to
- theeflect that after public notice by advertisement or otherwise, and reasonable time given to
. the partics interested to object, the Court shiould, if no objection be mado, direct the transfer of
~ the Trust estates vested in any Officer under Act X VII of 1843, to 1he new Offcer,

' Act XVII of 1843 was extended to the Straits Settlement by Act X1V of 1852; bu't there
. is no provision in this Bill for the appointment of an Official Trustee in that settlement, nor iy
t Aot XVII kept alive as to the Straits. This omission should be remedied,

ita completeness is marred by
There is some difficulty no doubt in
Oflicial Trustee under the old Act to

"No.201. To the Secretary to the Government of India, Home Department, dated Fort Saint
) : George, 23rd September 1863, No. 1,534,

! ~ In acknowledging the reccipt of Mr, Uader Sacretary Wfllie'u letter of the 16th June last,
: . forwarding copies of the two Bills noted in the
+ A Bl to “eonsolidete and amend the law relating b0 the

couvesance and tranfer of property in British India vested M8TRiN for the opinion of the Honorable the
in Mortgagecs and Trustess i cases to whick Englith law Judges of the High Court at Madras, Iam

: AMp“:l;?wble. itute aa offios of Official Trastes” directed by the Governor in Counil to submit,
for the consideration of the Honorable the

A ‘f President in Council, the annexed copy of & letter from the Deputy Registrar of the High Court,

" under date the $th instant, forwarding the opinion of the Judges on the Bills in question.

_ 2. The Governor in Council eoncurs with Sir Adam Bittleston and Mr. Justice Holloway,

+ thatin the first of the two Bills it would be well to substitute the words “out of the ordinery
- Ciril jurisdiction of the High Court” for the words “ out of the jurisdiction of the High Court,”
_ wherever they occur. .
3. Asregards the Bill for constituting the office of Official Trus tee,

~ Council thinks it very desirable that effect should be given to the
Justice and Sir Adam Bittleston for making the new Act applicahl

the Governor in

® o existing Trusts.

(Signed) A. J, ARBUTHNOT,
. Chief Seeretary.

Exd. T. MoMootry,
l ] T
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what many persons are said to have suffered

suggesti on made by the Chief -
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