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Nou. 173.  Read the following letter from.the Honorable the Judges of Her Majesty's Supreme
. Court, Madras; to the Honorable the Guoverner in- Council, &e., &c., &c., Fort Saint

George, dated 41h June 1862. -
We have the honor to acknowledgs the lctter of your Excellency in Council, dated the

2nd of Mny lant, forwarding copies of a Bill to repeal Act 16 of 1652, and 10 re-enact some of

its provisions and farther to improve tho administration of Ciiminal Jastice in Her Majesty's
Snpreme Courts of Judicature; and requesting our stbention to .-ection H3 of the Bill with

~selcrence to the last paragraph of the “statement ofobjecu'and rcasons.”

The Bill we find has passed into an Act which received the assent of His Excellency the
Governor General of India on tho day before the date of the letter of your Excellency in Council,

- and having now had an opportunity of considering the seversl provisions of the Act {Act 18 of

15(32), we beg 1o state that we sce no objection to its provisiuns so far as they go and we thivk
it desirable that the Act should under Section 55 be brought into operation in Her Majesiy’s
Supreme Court of Judicature in this Presidency with as little delay as possible, y -

We do not refer to other matters of procedure that now require alteration and néndmem

s we see by the preamble of the Act that it has not been: passed as a complete measure, but

peading only the preparation of & Code of Crimiral Procedure for ller Majesty’s Supreme

Courts of Judicature. _
We avail ourselves however of this opportanity to dircet the attention of the Goverument
to one or two watters connected with the punizhment of offeuces under the Penal Code. By

Section 75 of the Code provision is made for the sesverer punishment of certwin offences after &

“previous conviction ; and it scems, to 3ay the least, a question of doubt whether a person con-

victed of any offence punishable under Chapters 12 and 17 of the Code with three years' ipri-
sonment and upwards, and who before the coming into operation of the Code, had been convicted

even of felony, can be subjected to any greater punishment than that provided fur a first offence.

Tt cap bwrdly huve hreafirend-d to fanfiae she groater panisl.mens o e committing or AL Teast

1wo offcoces under s Code and it secms to us most desirable that all doubt as to the power to

iafict the greater punishwent after a former conviction, previnus to the coming into operation

of the Code, should be removed. In the English Statutes relating to pievious convictions it will
be scen that convictions before the passing of the Statutes are gxpr_ess!y provided for.

Another matter to which we would call attention is this :—When Sections 75 and 79 of the

" Code are considered together it 'is doubtful whether it could have been intended to give a power
1o award the punishment of transportation for life aftcer & previous couviction, where, the

waximum imprisonment for the first offence is three years and where therefore the only maximum

alteruative punishment would be six years’ imprisonment.
And certainly as regards the offence of “ theft,” and other offences of a like character wmade
4 : - - *
punishable with the maximum imprironment of thiee years, it is not too much to say that hardly

in any case would the power (if it exists) to pass s0 eXtreme a punishment as transportation for

life be carried into effect. The result is that as the law now stands a criminal though several

times before convicted of theft or the liko offence would not receive any greater punisbinent

than that of imprisonment for a term pot exceeding aix years, or a fine. We think it a defect -

a3 regards theft and other cases similucly punishable that when committed alter a previous cou-
viction, there should not cxist a discretionary power tu pass a sentence of transportation for a
limited term of years not less than seven years. This might have been done under tho law in
force here before tie Code came into operation, aud theie can be no doubt that after pre-

vious convictions have taken place, fuither imprisonment as a punishment (with Natives more -

especially) loses. its «proper effect both as regards the Criminal and other evi‘l disposed
persun&. '

(Signed) C. . SCOTLAND.
( » ) A.BITTLESTON.
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Brd June 1862

In acknowl

RS St

s You
overmmnent of India,

———————__

To the Secretuy to the
E George, 231q June 1862, No. g74,

the Bill ip question
Supreme Court
applicable to the

tccordingly published the Officia) Gazette, ,
2. The Judges in their letter,
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edging the receipt of your letter of the 4¢
Jou that a Notifics;

connider,

h instant, we have 1

he honor (o inform
VI, 1862, (Ingiy)

(Signed) W, . DENIsQy,

(
{

an
¢ became

» ) H, GRANT,

» ) W, A, MOREH

EAD,
» ) E MALTRy

should be confined (4 Casey j
TPrsonment for lify j, Passed. ‘ "
i (Signed) 4. J. ARBUTHNOT,
. R o dcting Chief Scarclar’.f
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