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Fund in the Government Treasury.
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Proceedmga of the A[azlra: Gooernment Judicial Department,
28¢h Aprll 1862. .

No. 218. Read the following letter from T. SYD‘JEY SMYTH, Esq., Advocate Gen“rn] -
to the Honorable T. PYCROFT, Chief Secretary to GOvernmeut, Fort Salnt George, -

dated 12ih April 1862,
I hue the honor to submit the following Repott for the mformntxon of His Excellency the
Governor in Council in a matter connected with the Administrator General's s Department, and in
‘order to- lubmit for His Dxcellency s consIdentlou and decision the suggestions heremnfter men-

tmned
2. Lieutenant Chambers of the Ma.dm Army, decened in 1825, left upwards of Rupees
* 80,000, and a Will with 3 Codicils, the last of which cancelled all preceding dispositions and
bequests ; and, inter alia, bequeathed & certain interest in Rupees 7,000 each to his Native con.
» cubine and his three illegitimate children; one of whom, Heunrietta, on the 12th Qctober 1833,
married one George William Gaynor, received the interest.of Rupees 7,000 during her hfe, and

died intestate on the 2Gth August 1850.

3, The Administrator General, it appears, had obtained Letterl of Admmutmtxon to

Chfmbers’ Estate, and possessed himself of the Rupees 28,000 bcqueatbed to the concubine and
ﬂlcgltumte children above mentloned. . .

4. Mr. Gaynor, on the 20th March 1862, obhmed Letten ofAdminntmtIon to hisdeceased
wife's Estate, and applied to the present Administrator General for Rupees 7,000 as due to him
in right of his wife; alleging it was her abiolute property under her father’s Will; and in proof

thereof alleging that the Books of the late Administrator, General thewed that he had actually”

paid away the other 8 shares of Rupees 7, 000 to the concubine and the two other children,
5. Mr. Miller, the present Administrator General, replied that he had no know]edge of

. the grounds of these payments; and that he knew nothing to warrant their payment and believed

that such payments must have been made erroneously ; as he was of opinion that the only

interest which the said four Legnteel took under the 3rd Codicil was only a hfa Estate each in

~tho annual inferest of Rupees 7,000, with a power of appointment by Will ds to the principal ;

in default whereof, the principal must fall into the reridus O_f the Testatorl Estate, which the

Will bequent.hed to his mother, sister, and brothers.

G. Henrietta Gaynor's Legacy had, it appears, been remxtted to,England after ber denth in

order to be paid to the Residuary - Legatees ; but, it seems, they could not be found, and the
money was remitted back to Madras, and Rupees 4, 377-14-8 replaced to the credit of Chambers’
Estate, and subsequently paid into the Government Treasury, under Secuon LI of Aet VIII of
1855 where it now is, and amounts to Rupees 5,149-11-8. - '

7. Mr. Gaynor petitioned the Supreme Court, under Sectxon LII, giving notice to me on
behalf of Government, and also to the Administrator Gereral.

8.° The Conrt, after hearing Counsel, decided that the petition conld not be granted but
that, as it was a proper legal question to be brought before the Court, ‘and more especially as
.the other three Legatees had, it was sworn, been each paid the principal of their respective
shares, they thought the Petitioner ought not to be ordered to pay costs.

9. I then applied for costs out of the Fund, as did the Acdministrator General. The Court
intimated that if the Fund wasin the Administrator General’s ‘hands, it was a proper case for
payment of those costs out of the Fund—bu:, on being informed that the Fund was in the Treasury,
s2id, that as the Fund was neither in Court, nor in the Administrator General's hands, the Court
though having every disposition to order costs to be paid out of the Fund, considering it a very
proper case for such an order, did not see that it had any power to mnke such an order upon a

" 10, " On farther consideration I am of opinion. that tho Court. was right.  As however *the

costs in guestion were incurred in protecting the Fund, and as the Court distinctly intimated that

it was a proper case for the Fuud to bear the costs, and that it would have made an order to ﬂut

-
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effect had the Fund been within i’ s reach I tmst Hu Excellency will conudcr it & proper case s f
~ . .for complying with the Court's opmxon, and authorize the pnymentof the necessary amount from °
the balance of this Legacy now in the Treasury. If such apphcahomm not strenuously resisted, -
Funds situated like the present one may be entirely lWept away by pames who -really have mo
legal title theret.o X W o ) _

7 - -_— sy
No. ?19. . - ORDER THEB.EON, ..Bth Apnl 1862, No 665. : . Lot
_ " The Government sanction the payent, ou-of the nmountmfened to Government in -
- Lieutenant Chambers’ Estate, of the costs incurred by the Advocate Gener’ir‘“d"we‘Admimh
* trator General in the matter of Mr Gnynor s Petmon to the Supreme Court. ) E

' (Slgned) T. PYOROF’I‘, _ e

Clnaf Sacrctary.-
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