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Proceedings of the Ma-lray Government, Judicial Department,
A 5th April 1862,
S ——
No.63.  Read the following letter from A. M. MONTEATH, Esq., Under Secretary to the

Government of India ;w0 M. J. SHAW STEWART, Esq, Acting Secretary to the
Gorvernment of Bombay, dated Fort William, the 15th March 1862, No. 1,395,

Homs

Judigial. .

1 am directed to acknowledge the receipt of your letter No. 13, dated the 2lst of January,
tranemitting for the consideration of this Government & reference from the Sudder Foujdary

Adawlat regarding the Officers who have the powers to prepare and commit cases for trial to the
Sesrions under the Codo of Criminal Proccdure, Act XXV of 1881, T i

2. Your communication having been submitted to the Governor General in Council, I am -

directed to state for the information of the Government of Bombay that His Excellency in Coun-
~ cil is of opinion that the Sudder Foujdary Adawlut of Bombay is right in considering that every
" Subordinate Magistrate, and eve‘ry Officer vested with any of the powers of a Magistrate, is not
authorized to commit for trial under the Code of Criminal Procedure,

3. The Governor General in Council is also of opinion that the Court is right in saying
that Chapter X1 is not free from ambiguity in that respect, and that if it stood alone and
unqualified the inference to be drawn from it would be that every such Officer as above deacribed
is vested with full powers of committal, »

4. But as at present advised, the Governor General in Council is not of opinion that the
omission to give this power to all such Officers arose from oversight, or that it i a defect in the
Cods of Criminal Procedure. .

8. If it be considered right that every Officer who has any Magisterial powers should Have
Power to commit to the Session Court, the Government has the remedy in its own hands by
iﬂ'esting all such Officers expressly in the order appointing them, or by separate order, with

Power to commit to the Sessiops. Any Officer thus expreasly authorized will »- ~learly a
Magistrate within the meaning o1 Chapter X (1. or of the Interpretation Clause, and no inference

will arise from any of the Clauses cited by the Court, or from any other Clauss in the Code, that
,A p ~

he was not intended te exerpise the power of commitment. - -

6. The ouly reﬁgon for*nferting shat all Officers exerc'm‘fhg .nf of {'u.;.-powfn, of a
Magistrate have not suthotity to commit to:the Sessions is that K some of t}}o—provisiops of the
Act it is cleacly sssumed that thereare spme O Jicers exercising rome of the powrcrs of & Magis-

trate who have not power tocommit, Besidgs Sections 171 sbdll?S cited by dhe Court, Sec- -

tions 278, 276, ‘and 278, in the Chapter -relating to Subordiqaﬂ".\[ggﬁtmﬁég show that some
Subordinate Magistrates ¥ere -considered by the Legislature nok to be competent o commit
for trial, But these Sections also show thatltbe Legislature considered ghat swra Sdbordinate
Magistrates were competent to tominit, and the only line of distinction sthat €an be drawn is
between thése who have and those who have not been vested by Government with the power to
commit. When the full Powers ofa Magistrate have been entrasted to ap Officer, the authority
to commit will exist without any special words in the appuintient. Whep less than full powers
are given it will be necessary thut the power to commit shall be given by express words in order
to authorizé the Officer tg__ commit, ' : .

7. The Governor General in Council is of opinion that the ambiguity in the Code iy
sufficient to make it worth whils to ameud it y expressly declaring the Law to be ag above
stated, whenever any other general amendments of the Code are made, But His Excellency in
Council does not think that either the ambiguity referrcd to, or any difficulty in whijch Magis-
terial Officers or the Public are placed by the exilting'an, is suflicient to make j¢ worth while
to bring in a Bill solely for the purpose of clearing up such doubt as there may be on the subject,

8. With reference to the substance of the supposed defect in the Code, the Governor
General in Council does not think that the Law would be improved by vesting indiscriminately
in every Officer entrusted with any of the powers of a Magistrate, however limited bis power

may be, authority to commit to the Sessions Court. His Excellency in Council thinks it better

that the discretion of arming Subordinate Magistrates with this suthority should rest, as he
thinks it does at present, with the Government,
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Proceedings of the Madras Government, Judicial Department,
5th April 1862.
No. 1,396.
Copy forwarded to the Government of Madras for information.

(Signed) A. M, MONTEATH,
Under Secretary to the Government of India.

No. 64. OrpErR THEREON, 5th April 1862, No. 5359.

A copy of this letter will be forwarded to the Sudder Court, who will suggest what orders
should be issued in reference to it, and on what Officers exercising some of the powers of a
Magistrate should be conferred the power of committal to the Sessions Court.

(Signed) T. PYCROFT,
Chief Secrelary.
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