1. 0. 1—39,000—38-10-25.

MADRAS RECORD OFFICE.

o 'Government of Madras.

/W DEPARTMENT.

G.0. No.. / C} x4 Press
| Mis.

Ji]- Ne g ' ?U/
a — - / &"
/'? & —19.

Pated

e

Not to be folded or rougl ly handled

e ey
R



w el

Fp A

q
$

ook T

o
R

PR TS S - e e A A =
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e

No. 117. Read the following letter from J. Ww. CHEBRY,".'Esq., Civil Judge of Salem; to

A. J._,ARBUTHNOT, Esq., Acting Chief Secretary to Government, Fort Saint

o George, dated 30th July 1862, No. 8, .

. I have the honor to submit for the consideration and Orders of Goveroment, copies of
correspondence® that has passed between myself and the Magistrate of the District,

s Muked A relative to the execution of a decreein Original Suit No. 387 of 1852, on the file of

the Moofty Sudder Amin of Salem.

2. In this suit, the Gooroo or priest of the Devanga caste of weavers, sued another class
of weavers called the Saliers, in view to establish his right to traverse certain parts of the main
street in Sevapett in the town of Salem with the caste insignia, &c., and obtained & decree

in his favor. This decree though reversed in appeal was finally confirmed by the
4+ Naked B.  Sudder Adalut in Special Appeal Suit No. 141 of 1857, as would appear from the
accompanyipg copyt.of their decree.

8. The Plaintiff moved the Court of first instance to put him in possession of his righta
awarded by the decres, and his prayer was so far granted by the lower Court, which published
the usual proclamation on the spot, through the executive Officer of the Court, vig., the Nazir,
declaring that Plaintiff was under the abovementioned decrees at liberty to pass down in pro-
cession the disputed streets, and warning the Defendants and others against opposing Plaintift

under the provisions of Act VIII of 1859. .

4.7 1n conformity with this proclamation the Plaintiff attempted to go in procession, but
was obstructed by the Polica Otlicers, on the ground that they had orders from the Honorable
D. Arbuthnott, the Magistrate, to stop the procession.

5. This matter being reported to me by the Moofty Sudder Amin, I called upon the
Magistrato to explain the circumstances under which the Gooroo was prevented from exercising
his vested rights in the face of a proclamation from the Coart.

6. The Magistrate explained that his predecessor, Mr. Brett, had apprehended a breach
of the Peace and bad interdicted Plaintiff from going in procession, that the Moofty Sudder
Amin had not given him timely notice of the execution of the decree, and that therefore he issued
an order to stop the procession. He quoted in support of his proceedings the ruling of the
Fouzdares Adalut, dated 6th July 1854,and Extract Minutes of Consultation, dated 26th March
1859. A

7. 1 was of opinion that the said Fouzdaree Adalut ruling was inapplicable inasmuch as

it refers to the interference of a Sessions Judge in matters of caste dispute, procession, &c., and

as regards the Extract Minutes of Consultation, I pointed out to the Magistrate, that under the
conclading part of paragraph 7 of the above Order of Government, he was bound to see that no
impediment is thrown in the way of the enforcement of the principle, as laid down in the decrees
of the lower Court and the highest appetlate Court, aod required him to state distinctly whether
the execution of the decree in question would be really attended with any disturbance, and if so,
whether he was not able to put it down with the aid of the Police Force at his disposal.

8. The Magistrate in his reply announces to me that he has made arrangements with the
Police and has decided upon allowing the procession with certain restrictions and then remarks
that although a right has been duly declared by a Civil Court * it is the undoubted duty of the
Magistrate to stop the exercise of such right if he has reason to apprehend a breach of the
Peace.”

9. If as the Magistrats observes, it was his undoubted duty to prevent the procession, the
decree is of no avail to the party who has after a long and expensive Law suit succeeded in
obtaining a judgment in his favor, by which his right to the procession has been fully weighed
and legally allowed by a Court of Justice. The Law thus becomes null and void when the
Magistrate interferes, on the ground that putting the same into practice would be attended with
a breach of the Peace—the same might be ssid as to tha right of a party to enter into the posses-
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Proceedings of the Madras Government, J udicial Department,
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sion of a house or any other property. The Magistrate of Salem thus virtually admits that
“ Mob Law” takes precedence of the Law of the land.

10. The Government Order quoted by him clearly says: It will suffice that the princi-’
ple (that every man has a full right to the free use of the highway and to deal with his property
as he pleases, 0 that he does not give any real cause of annoyance to others, or generally speak-
ing to do any act not repugnant to decency and morality nor prohihited by Law) be temperately
but resolutely upheld whenever opportunities for asserting it may prosent themselves fairly and
in due course,” (The italics are mine,)

11.  The right of procession was not in this case ** prohibited by Law™ und that right was
moreover * fairly and in due course” decreed to the party by the Law.

12.  As both Mr. Brett and Mr. Arbuthnott have under the authority of the Goveroment
Orders declared and acted upon an opinion the very opposite to the one 1 entertain, and as

“there should be no misapprehension as to the course to be pursued in a matter of this kind, I

“33?“‘.[“”? request you will let me know the views of the Government on the disputed point,
which is simply this; can a Magistrate, if he has reason to apprehend a disturbance, upon the

execution of a decree of a Civil Court, interfere in such & way, as to make that decree a dead
lotter ?

————

No. 118, ORDER TRERTON, 13th August 1862, No. 1,30.

The Governor in Council sees Do occasion for the present reference from the Zillah Judge
of Salem. The Magistrate, it appears, has made arrangements which will enable the decree of
.the Civil Court to be carried out without risk of a disturbance. That he hesitated in the first
instance to allow the procession to take place, arose from bis not beinyg aware of its intcndgd
occurrence in time to admit of dye Precautions being made for the preservaticn of the public

peace,

£ The Government are not Prepared to enter upon the more general question mooted b.y
Mr. Cherry. If ?be Magistrate of Salem should at any time declare himse!f unable to permit
a decree of the Zillah Court to be carried out, the matter shou!d be submittcd to Government

through the Court of Sudder Udalut and such orders will then be passed as the circumatances of
the case may seem o demand, .

(Signed) T. PYCROIT, _
Chief Secretury.

-t

Exd. F. Cartledge.
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