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the Madras Government, Judicial Department,
29¢h July 1862,
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No. 281. Read the following Despatch from the Right Honorable Sir C. WOOD, Bart.,
Secretary of State for Indin; to Ilis Excellency the Honorable the Governor
.in Council, Fort Saint George, dated London, 1Gth June 18622, No. 11.

1 berewith transmit for your information and for that of the Chief JudiciAl authiorities Ulltfr-i‘..
your Government, six copics of a Despatch No. 11, addressed by me on the 15th May, to the
Government § India, on the course to be folloswed with a view Lo prevent uncertain and contra-
dictory, constructions of the Penal Code, whicl, from the 1st January laet, has become ti®
Cyiminal Law for the whole of tho Rritish possessicne in ludia.

Despatch from the Right Honorable Sir C. WOOD, Bart., Scerrtary of State for India; to

Ilis Excellency the Right Honorable the Governor General of India in Council, dated
London, 15th May 1862, No. 14,

1. The Penal Code having become the Criminal Law for ull India, 1 am desirous, at this

- early peried of its operation, of drawing your attention to the remarks of the [udian Law Com-

missioners, in their letter to the Government of India of the 14th October 1837, relative to the
eerious inconvenience which is likely to arise from uncertain and contradictory constructiors of
the Cude by Courts possessing equally competent authority, and to the course which they svg-
gest, in order to avoid a state of things s0 undesirable, and so calcuiated to prejudice the dua
administration of justice.

3 The remarks of the Commissioners (which, notwithstanding their lenath, I have annexed
to this Despatch) appear to me very important; and I request that you will lose no time in
drawing to them the attention of the Members of the High Court at Calcutta, and of the Supreme
and Sudder Courts elsewhere, and of the Chief Judicial authoritiesin territories over which the
jurisdiction of those Courts does not extend, with the view of obtaining their assistance and
co-opetation in giving effict to the suggestions of the Commissiouers, ard of thercby preventing,
as far as possible,any unccrtainty in regaird tu s natics ru impurtent as the Criminud Lew apyii-
cable to the whole of the British possessions in India.

9. There is little doubt that, when the High Courts shall have been established througliout
the Presidencies, all the Judicial authorities will be guidcd by the decisions of those Courts, and
by the interpretation put by the Judges presiding over them on difficult and doubtful porticns of
the Code. On Lndrtant matters connected with the Code, the High Courts of the Presidencics
should be enco@f{g?{l to communicate with each othcr as to the interpretation to be put onany
doubtful or diflicult points of the Code, and to lay such suggestions regarding them as they may
think proper, before their respective Governments. The Sudder Court at Agramight likewise be
instructed to communicate on such points with the High Court at Calcutta, and the Judicial
Commissioners or other chief Judicial authorities of the Non-regulaticn Prosinces, with the High
Court of the Presidency to the Government of which those Provinces are respectively suborci-
nate,

.4. Your own attention is requested to the remarks of the Cocmmissioners, es to -the mede
in which those Penal laws which, {rem time to time, yeu may find it ncceesary to puss, should

be framed so as to form part of the Penal Code. .

Extract from Letter of the Indian Law Commizsicaers to tie Gorernment of India. dated 11th
October 1837.

The decisions on particular cascs which we have annexed to the provisions of the Cole
resemble the Imperial rescripta ip this, that they proceed from the same authority from which tle
provisions themselves proceed. They differ from the Imperial rescripts in this most important
circumstance, that they are not made ez post facto; that they capnot, therefore, be made to servo
any particular turn; that the persons condemned or absolved by them are purely imaginary
persons, and that, therefore, whatever may be thought of the wisdom of any judgment which we
have passed, there can be no doubt of its impartiality.
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The publication of this collection of cases decided by legislative authority will, wo hope
greatly limit the power which the Courts of Justice possvss of putling their own sense on the
laws. But we are sensible that neither this collection, nor any other, can be sufficiently exten.
Msive tosettle every question which may be raised as to the construction of the Code. Sucl
questions will certainly arise, and, unless proper precautions be taken, the decisivus on such
questions wili accumulate till they form & body of law of far greater bulk than that which ha:
wbeeu adupted by the Legislature.  Nor is this the worst.  While the Judicial system of Britsl
India continues to be what it now 1s, these decisions will render the law not only bulky, hut
uncertain and contradictory.  ‘There are, at present, eight Chiet Courts subject to the legislative
power of your Lordship in Council, four estublished by RRoyal Charter, and four which derive thein
authority from the Company. Every ona of these tribunsls js perfeetly independent of the
others. Every one of them is at liberty to put its own censtruction ou the law, and it is not tq
be expected that they will always adopt the same construction. Under o inconvenient a system,
there will inevit .bly be, in the course of & few vears, a large collection of decisions dianmtl‘ical})
opposed to each other, and all of equal authority.

How the powers and mutual relations of these Courts may be placed on a better fooline,
and whethicr it b2 possible or desirable to bave in India a sing:e tribunal empaowered to expound
the Code in the last resort, are questions which must shortly engage the attention of the Law
Commission.  But, whether the present judicial organization be retained or not, it is most desir-
uble that measures should be taken to prevent the written law from being overlaid by an im-

snense weight of comments and decisions,  We conceive that it is proper for us, at the time at
which we lay before your Lordship in Council the first part of the Indian Code, to oiler such
suggestions as have occurred to us on this important subject,

We do not think it desirable that the Indian Legislature should, like the Roman Emperors,
cecide doubtlul points of law which have actually been mooted in cases pending befure the
tribunals.  Tn criminal eases. with which we are now more immediately corcerned, we think that
the accused party ought always to have the rdvantage of a doubt on a point of law,if that doubt
be entertained after mature consideration by the highest judicial guthority, as well as of a doubt
on a matter of fact.  In Civil auits which are actually pending, we think it on the whole desir-
able to leave to the Courts the office of deciding doubtful questions of law which have actually
arisen in the course of litization. But every case in which the construction ptit by a Judee ou
any part of the Code is set aside by any of those tribunals from which, at prescot, there is no
appeel in India, and every case in which there is a differonce of opinion in a Court composad of
several Judges as to the construction of any part of the Code, ought to be forthwith reported to
the Legislature. Lvery Judge, of every rank, whoze duty it is to administer the law as contained
in the Code, should be enjoined to report to his official superiors every doubt which he may enter-
tain us to any question of construction which may have arisen in hisCourt. Of these doubus,
all which are not obviously unreasonable ought to be periodicaily reported by the highest judi.
cial authorities to the Legislature. All the questions thus reported to the Gavernment might,
with advantage, be referred for examination to the Law Commission, if shat Commission should
be a permanent body. In sume cases it will be found that the law s already suflicieatly cleur,
and that any misconstruction which may have taken place is to Le attributed to weakne ss, caje-
leesness, wrongheadedness, or corru‘ption on the part of an individusl, and is not likely to occur
arain,  In such cases it will be unnecessary to make any change in the Code.  Sometimes it
will be found that a case has arisen respecting which the Codeis silent.  In such a case it w;il be
proper to supp'y the omission.  Sumetimes it may be found that the Code is inconsistent with
1self. If 8o, the incunsistency ought to be removed. Sometimes it will be foun: that the
words of the law are not sufficiently precise. In such a case it will be proper to substitute
ctiers.  Sometimes it will be found that the language of the law, though it isas precise
as the subject admits, is not so clear that a person of ordinary intelligence can sce ity
whole nicaning.  In these cases it will generally be expedient to add illustrations, such as may

o e o gt .
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of opinion. In this manner, every successive edition of the Code will solve all important ques-
tions as to the construction of the Code which have arisen siuce the appearance of the edition
immediately preceding. Important questions, particularly questions about which Courts of the
highest rank have pronounced opposite decisions, ought to be settled without delay, and no point
of law ought to continue to be a doubtful point more than three or four years after it has been
mooted in a Court of Justice. An addition of a very few pages to the Code will stand in the
place of several volumes of reports, and will be of far more value than such reports, inasmuch as
the additions to the Code will proceed from the Legislature, and will be of unquestionable autho-
rity, whereas the reports would only give the opinions of the Judge, which other Judges might
venture to sel aside. .

It appears to us also highly desirable that, if the Code shall be adopted, all those Penal laws
which the Indian Legislature may, from time to time, find it necessary to pass should be framed
in such a manner as to fit into the Code. Their language ought to be that of the Code. No
word ouglit to be used in any other sense than that in which it is used in the Code. The very
part of the Code in which the new law is to be inserted ought to be indicated. If the new law
rescinds or modifies any provision of the Code, that provision ought to be indicated. In fact,
the new law ought, from the day on which it is passed, to be part of the Code, and to affect all
other procisions of the Code, and to be affected by them, as if it were actually a Clause of the
original Code. In the next edition of the Code, the new law ought to appear in its proper

place.

No. 2862. OrDER THEREON, 29th July 1862, No. 1,199.
Copies of this Despatch and of its enclosures will be furnished to the Judgesof the Supreme
and Sudder Courts.
(Signed) A. J. ARBUTHNOT,
Acting Chief Secretary.

No. 283. To the Honorable Sir COLLEY HARMAN SCOTLAN, Kt., Chief Justice, and
the Honorable Sir ADAM BITTLESTON, Kt., Puisne Judge of Her Majesty’s
Supreme Court of Judicature, Madras, dated Fort Saint George, 29th July 1862,
No. 1,199A.

We have the honor to forward to you copies of a Despatch, 16th ultimo, Ne. 4, from the
Right Honorable the Secretary ot State for
Legislative Despatch to Governmest of India, 15th May1862, India, and of its enclosures, relative to the

No. 14. . .
Estract from letter of the Tndisn Law Commissioners to Go-  course to be followed with a view to prevent

rermment of Indis, Lith October 1337, uncertain and contradictory constructions of the
Penal Code.
We have &ec.,
(Signed) W, A. MOREHEAD,
( » ) E. MALTBY.
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distinetly show in what sense the Lgislature intends the law to be understood, and mav render it

impussible that the same question, or any similar question, should ever again occasion differenco |
Exd. F. Cartledge.




ﬁﬁ«i) 05;9[.@(&'1] @ (6. O S & ’/C, | Aef L3/
| | L

o - ' - .
~« | 2-—'
¢ 2
\ & J:‘-"M. ] X é) g/ ariment l"

" b\,\' .

PROCELDINGS of the MADRAS GOVERNMENT.

Feacl Lol foomo

tt»ﬁuw"&mu 74 “—t.—_ma‘u /" jw.vé;.«\
J

@10&“«)..0?7 //// /4/////2

/
I

'éfofuc., */ Vo utv/‘azz/
95 0’/ L«(d wuv""""’""‘"‘u M/‘
L:_) &QWM’L ’S‘ t‘f‘:z’ |

/ //k '

&,

.+/_‘\
r
5



£8 6'7(_"/3/.;

D

i/

4

7
vy <A gy fo
f//’lr?

}V »
TRy

42 P
£

-7 4 rPIrv,)

7

1{—wpng fegnl
IS0y fo
ey perire
?’Hrr‘f’)—mm
Yl L & Ecd
7 .

. ; f

gl e
74

&

7/
081 /

>7.
A
V4

a4

Z
7

ARy

e g ey
1mj}_o,/
W o

2w

9”
S
/////-ox

s'-.w-.« .._..______:,_,__._4 ) .
- —
i/
h-
~d

P e dcd

a

"b+11,] UITILIOLON) 013 ¥ Pojm
e

Vi) PP ervrd Z ‘
(9

‘1 /*m G Ce

/Y

*INY KKHHAO{) d0 SDX[GHHDO“(I

rongundoqr - a

A"‘“‘m
L * e

o
>
-,

T—— -
T e —

7‘;} 3

U\r//z /.«/ k
f’ﬁa a—wl’{u Siv :wda/ ‘Zfamrnauuagﬁffé’(«“g sz '

‘ | A
fw }5:%(@ /U'u ﬂ-/:uu) /‘% AL “:J }{/—

a

AUl iu./bibnw M’J/w “i

. : el aldo , :
.: -‘:- jS ) /f:v'[- | ‘dmm ‘;;plwlgwt’ ;5{5’
mﬁfwéwwm | md;,ou WLJ' +0 rtchbéacéf

LU ol y ,o['w teeerbocien 34 C,c»u-/;‘l—*‘ﬁt

'Y-h z.

Corrri .:crx-w“’ & ) é‘ e Ll L
é‘a‘rf 1 0(!: ,(g,«, /4 M‘( m7 @ [L’ :
| /‘534 J’ ‘ a'- R«t«sa/b o
7;/%% %ﬂ"ﬂ ¢? - /‘///// ’V\\

i _:7.::.(?/5’!2 [l /




Mol Attt oo andih i e e gl

PO ey s Y = TSNS R ol i g o

popreag 1

i

PTG PR YR T

"~
- NP
I
- &2
Y .
' L
[ &
e
. P
Y, 0 ,
¢ )
- SR
L} ! ﬁ | i
. sy
\j |
é ' 'S
?
N P
(u a
¢

L s

/

186 . Department.

No.

ProcrepiNgs oF GOVERNMENT.

-

i .

7093] Madres—Yrinted st the Government Trrse, -

L3

. - e . Tk . . -
,imu'3 T

.ds

DD -y

Ly R




	aG.O.NO.1199-99A_Page_6
	G.O.NO.1199-99A_Page_1
	G.O.NO.1199-99A_Page_2
	G.O.NO.1199-99A_Page_3
	G.O.NO.1199-99A_Page_4
	G.O.NO.1199-99A_Page_5

