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Proceeding: of the Madras Government, Judicial Department,
21t July 1862,

—————— .

Read again letter from Colonel H. PRITCHARD, Judge Advocate General of the Ariny ; to
the Secrctary to Government, Milicary Department.

(Here enter No. 271 of 1862.)

No. 175. Read also the following letter from JOI N MILLER, Faq., Acting Government
Solicitor, Mudras; 1o A, J. ARBUTI'HNOT, Esq., Acting  Chicf Secretary to
Governinent, Madras, dnted 9th July 1862, No. 329,

I. T have the honor to acknO\vledge the Proceedings of Govern-

Dl’:;‘?rs, ljgd::ivnelginf\g ment noted in margin aud the Papers which accompanied them,

-

E 2
2. I submitted them together with the previous correspondence on the subject for the con-
sideration of the Advocate General, and Inow forward a <opy of his Observations and Opinion,
—B ‘

COPY--OBSERVATIONS.

I presume that Government were not aware, when passing theit Order in the Judicial
Department, under date the Ist July 1862, No. 1,028, that the matter hud been alrendy reterred
tyme by the Judge Advocate General of the Army, [ presume by order of the Commander-in-
Chicf, ou the 21st May last, and that [ h.d given my opinion thereon,

I aw not aware that I can add any thing to that opinion, and [ therefore now transniit a
copy of it, to be laid before Government, I quite agree with His Excellency the Cowmanter-
in-Chief that the miscarringe of justice in this cuse arose from the Subordinate Court not cunfin-
ing itzelf to what it was desired to do, viz., m:rely attaching Mr, Barclay's person and reporting
the sune—but iustead thereof, proceeding erroneously to adjudicate in the matter.

(Sigrned) T.SYDNEY SMY rd,
July Tth 18622, Adrocate General, -

COPY ~OPINION.
"7 Miscarriaze of justice will svietimes lappen ard cannot he prevented by anything, the
Supreme Court, or any other Court can possibly do.  The proverb about bringing a horse to
water is really a case in point. An unwilling witness may be Lrought into Court, but, if Le in
bribed to silence, it is impossible to make him speak, if he is determined not to do s0; the Coure
can only punish him by committing him for contempt of Court, ([ w

e o
2. In the present case ir mizht reasonably have heen hoped ,ut, when the witness

Barclay saw that he was to be attacbed, he would have yielded.  As however he did not, the
fact should have been mentioned to me, as, I think, parazraphs 5 and 6 of the Government
Solicitor’s letter and paragraph 2 of the Order of Government sulliciently suggested. ‘I'le better
course would have been for the Court instend of finiug him Rupees 160 ang committiug him for
one maonth inerely in case of defuult of paying the fine 1o have wtrached aud committed him to
Jail, and then, while he was in Juil,if | had been informed of the fuet, T could Lave moved e

- Supreme Court upon atlidavic £o¢ a writ of //uhzus Corpus ad Leatificanlum (1 S-arkie on Evi.
d;nce, pywe 8!, died edition) and so hnl him brought down here ; an.l when once betfure the
Court Martiul, if he refused to suswer I think the Court itself would have wathority to commit
him for contempt of Court us often as he should refuse to answer ; or at all events, the Supreme
Court might artach him afresh upon each refusil, and the Court Mariial might be adjourned
from time to time, and a fresh weit noved for each time to bring hiw up.

3. lcan only give it as my opinion that thisteuurse might lave been pursued, for [
canrot learn that it ever las Leen actually put ip lﬁ-.‘qice, and it clearly couid not be done,
unless the witness were a British subjeet, for lhe&‘:zprcqne Court hasno power over Native
withesses not inhabitants of Mndras, hl

4. If the case were to occur again, T should be dispased to procred at once by a writ of
attackment from the Supreme Court.  In that case the application must be upon ailidavit, the
cwential contents whereof ave laid down in 1 Starkie, 80 and 81, in the text, and in the noutes,
I'will mention the leading purticilars. The aflidavit must state personal service of the Subpwna
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and tender or payment, at the time of service, of reasonable expenses for his journey to and fro,
and his sojourn at Madras during the trial ; and that the witness was a material and necessary
witness. Paragraph 5 of the Government Solicitor’s letter shews what steps would be necessary
to obtain such an affidavit, unless indecd the persons to make the affidavit were all brought
down here.

5. As.regards the last question, nothing can be clearer than that Section 5 of the Penal
Code shews that the Code does not aflect the Articles of War which arc made under the autho-
rity of the Mutiny Act, and must be judicially noticed by all Courts and Jud;;es whatever.

(Signed) T.SYDNEY SMYTH.

May 23rd 1862,
(True Copy.)
- (Signed) JOHN MILLER,

Acting Goverament Solicilor,

No. 178, OrpEr TuLREON, 218t July 1862, No. 1,148. _

With his letter the Acting Government Solicitor forwards Observations and Opinien of the
Advocate General on the course pursued by the Subordinate Court of Oourtamund in the case
of Mr Barclay who had refused, after being duly summoned, to appear and give evidence before
the General Court Martial lately assembled at Fort Saint George for the trial of Ensign F. W.
Robius, 3rd Battalion 60th Rifles.

2. The Government resolve to forward these papers to the Judges of the Court of Fouj-
daree Udalut with a view to their pointing out to the Joint Magistrate of Coimbatore and the
Subordinate Court the error committed in this case.

8. All that was required was that Mr. Barclay’s person should, on his persisting in bis
refusal to attend as a witness, be attached and the attachment reported.

(Signed) A.J. ARBUTHNOT,
Acitrg Chlef dxcre”

Exd. F. Cartledge.
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and tender or payment, at the time of service, of reasonable expenses for his
and his sojourn at Madras during the trial ; and that the witness was a mal
witness. Paragraph 5 of the Government Solicitor's letter shews what steps
; . =* * --lasa indend the nersons to make theﬂg%

Exd. F. Cartledge.
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