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Read the following papers = _
No. 17L From Lieutenant Colonel H. COLBECK, Senior Magistrate of Police; to

T. PYCROFT, Esq., Chief Secretary to Government, Fort Saint George, dated
Royapets gth June 1861, No. 17. ,

1. 1 bave the honor to request the Honorable the Governor in Council will sanction my
obtaining, from the Law Officers of the Government by their order, a distinct legal opinion as
{0 whom certait jowels, now lying in custody at my Court, are to be delivered, in order that [
may be absolved from any pecuniary responsibility and posible barass by recal from Ootacamund
in my present delicate state of health. ‘

9, The circumstances upder which the jewels (roatter of reference) came into my po;.mio,,,
are bricfly these:— | :

3'; About the month of March last, certain parties named
respcctively in the margin, were charged with feloniously steal-
ing certain jewels (list annexed.)

Chenganalum.

Hamnmbr.-njum.

Appala Charry.
4. The case waid committed by me in due course, and the jewels (as customary in all such

cases) retained in the hands of the Record-keeper of this Court, and produced at the trial in the

Supreme Court. .
5. DPrisoners were acquitted and the jewels returned into my custody without any observa-

tions from the Judge, by which I might have been influenced in the disposal of thew.

6. Section 5, Act XLVIIL of 1860, empowers the Magistrate to order the restitution of
conviction, and makes no provision for a case similar to the one

L

such property, only in cas8 of
pow under reference.

7. The usual course has been, however, in like cases to restore the property to the parties
from whom it was taken. or received, and such mode of proceeding 1 intended toadopt in this

instance and communicated such intention to the Attorneys to the several Claimants.

8. Mature reflection howover and the roceipt of further a

property have made me pause until I shall be, by the advice of the Law Officers of the Govern-

ment, guided and supported in this matter.

9. Four legal applications on account of this property accompany my letter. ,
ner to request, that should legal proceedings be nstitated
d jewels, the Taw Officers may be instructed to do all that

pplicaﬁonu for the delivery of the

10.  In conclusion 1 have the bo
ajpainst mc in the matter of the dispute
is mecessary in the case.

PN
Relerred to the Advocate Genersl.
(Sigued) T. PYCROTI'T,

10th June 1861, Chief Secretary.

e s St

No. 172. From T.SYDNEY SMYTH, Eeq., Advocate General; to the Chief Secretary to
Government, Fort Saint Georges dated 14th June 1861, |

1 have the hovnor 10 acknowledgé the receipt this day, of a reference bearing your signature, -

under date the 10th instant, in the case of an

. Wew: Boysca and Miller, dated 96th April, clvin- I .
! ‘m:m Mexns BTl of ]mg;: y application from Licutenant Coloncl Colbeck,

. ﬁomMr.Thanpnon.-mld:h,mmpm}iﬂy Seni i i it
From M T Iyenir Senior Magistrate of Police, tn_mmlmng four
3. From Mr. Thompsoo, dated 1t Jume JEW to letters as per margin, and requesting that he may

') B isiwt ia Trover that then Colond! ] | b . .
fles ﬁyﬂwn e b e tha otber o3 be guided and supported by the advice of the
;mf‘; P wod be aid hus costs . ' « Taw Officers of Government” and, further
4. From Mr Thomjeod, dated Ath Jupe, demanding delivory « N g '
that * should Jegal procecdings be inatituted

of Use propariy o b Clieat.
“against him, the Taw Officers may be instructed

o to do all that 15 neCessary in the casc.”
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2. | observe with pleasure that the matter is simply *‘ referred to the Advocate General,'’ |
and that I am not directed either to advise Lieutenant Colonel Colbeck, or to undertake his .
defence, and I have to submit most earmestly thatitis highly inexpedient that I should be

directed by Government to do either the one or the other,

3. This is simply a renewed attempt on the part of Licutenant Colonel Colbeck, to induce
Government, in the taeth of numsrous decisions to the contrary, coms to after mature deliberation,

" to place the Advocate General and Government Solicitor at the disposal of the Magistrates as their |
~ legul advisers, and standing counsel and attorney ; and if this present request of his be complied

with, I cannot see on what grounds a similar permission in all cascs whatsoever can be refuscd

" to any Magistrate. There is nothing in the present case which Lieatenant Colouel Colbeck’s
~ long experience ought not to have enabled him easily to dispose of (cspecially after receiving
- Mr. Thompson's letter of the 1st June 1861), and if he feels incompetent to act without legal -
- advice, be ought, | submit, to be left to obtain it from hig own Solicitor ot counsol, as the Police

- Magistrates in London and throughout Great Britain kave to do in similar cases.

4. If this application be granted, Government may be sure that no Magistrate will act for .
himself, but will in all cases seek (28 was 50 often done in former times) for the advice and direc- -
. tion of the Law Officers of Government in every case—in otber words, make the Law Officers
do their work, while they draw their pay and allowances for sitting like automatons in_ their ; -

offices 30 many hours a day.

5. 1 submit that well paid appointients like those of the Police Magistrates ought to be :
no exception to the general rule that Oflicers are expected to qualify themselves to discharge
~ the duties of their appointments. If ignorant of such duties tiey should learn thiem, 1 submit,

or vacate their appointments for others who know, or will learn, how to dircharge the duties
thereof. Neither the Attorney or Solicitor General, nor the Solicitor to the Treasury are accus-
tormed to act as the advisers of the Police Magistrates of London or Dublin, and such law books

- and legal advice us Police Magistrates require are as casily obtainable in Mudras as in those
. Capitals, '

6. My predecensor, Mr. George Norton, during the later years of his tenure of office, and
-myself during the earlier years of mine, bad repeated occasion to represent to Government the in-

expediency of allowing its Law O(icers to act as the legal advisers of, and to undertske the defence

-of the Magistrates in gencral; wherchy Government on merely exparie representations, which

mus!, almost inevitably, convey a partial and one sided view of a casc, and therefore leave them
in ignorance of the real merits, commit themwselves, in the dark, to an advocacy of, and identily
themselves with the acts of an Officer, who may ultimately prove, when tho merits of both sides

come to be fully and fuirly heard in open Coart, to have been grossly and inexcusubly in the wrong. -

‘The general body of the subjacts of a Government have quite as much claim to ita prot.cclion

" and assistance as have well-paid Magistrates ; and the former in India often estimate Lhe prestige
and weight of Governwent influence more highly thau the fuacts at all warrant, or than English-

men cau well conceive, and feel mnuch agyrieved to see that fancicd influence, and the purse of

| Government, and the legal talcnt at its command, ail flung into the sealo against them when they .
~ merely appeal to the public tribunals of the country and the law of the laud for redress against

real or supposed injury. In such cases, when the Court docides against the Magistrute, Govern-
ment may find that it has anwittingly made itsell the accomplice or abottor of acts which, how-
ever plausiblo they ‘may seem in the exparte statement made by the Magistrate on his own

. behalf (and a case must be a singularly bad one which could not be plausibly represented in 8
+ favorable light by a Magistrate, however honorable and conscientious, unless singularly cxempt

from the general weaknesses of human nature) may prove to hare been quite unwarrantable snd

~ highly injurious or oppreasive.

1. Government may also find that when, in a case of this kind, they have identified them-

selves with the Magistrate's acts, the damages are awarded rather with a vicw to the means of

Government, than to those of & private individual of small means.

8. I would also submit that to i)ermit to Magistrates a facility of oblaining legal advice

froma the Lw‘ Officers of Government has a natural tendency to weaken the eflors they would .
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otherwise feel compelled to make to learn their own duties; while a belief or expectation on

their part that their defence would always be undertaken by Government through its Law Officers,

would bave a similar tendency to render them far loss careful about their official acts than they
would be compelled to be it conscious that Government would never interfere in their favor
while legal proceedings against them were pending, or until a Court had decided in their favor.

9. The above are some of the general considerations which my predecessor and myself have
so frequently submitted to Government in reply to application like that now made by Lieute-
nant Colonel Colbeck, and upon which Government has so often decided, following the line laid

down by the Supreme Government in similar cases, that it will, if desired, advance funds to a

Magistrate to enable him to defend himse!f, and will desire their Law Officers to watch and

report upon the proceedings and the decision of the Court, and will tken decide whether the

Magistrate should be left to bear his own cxpenses, or whether they should be borne by the

Government, but that it declines to interfere further while legal proceedings are in progress or

even in contemplation. .

10. Here also I would submit that as & perfectly impartial report must naturally be desired
as much by Government as by the party opposed to tht? Magistrate, every thing that has any
tendency, however alight, to militate against such impartiality, must be, pro tasto, unsatisfactory
both to Government and to the great body of its subjects, and though the Law Officers would
doubtless do their best to submit a perfectly impartial report, it would be much better I submit
that they should not be exposed to the influences of the proverbial bin of a lawyer in favor of
his own client. ‘

" 11. Inthe present case I am quite ignorant, and so I apprehend must be Government,
whether Lieutenant Colonel Colbeck was right or wholly wrong in taking possession of the pro-
perty in question from parties who have been acquitted of obtaining po‘amion of it in Act;imjnal
way, and whether he ought not rather to have referred the other claimant to a civil action for
redress.

12. Oue thing however is quite clear, viz., that when be received the written demands of
the 26th April, he should et once, have made up his mind as to the course he ought to puraue,
It is now between six and seven weeks sirice those applications were made, and for that length
of time has the rightful owner been wrongfully kept out of his property —a detention wholly
unpecessary, and for which the Court will probably award damages, which if awarded will have
been incurred solely by Lieutenant Colonel Colbeck’s delay. ‘

18. I submit that Lieutenant Colonel Colbeck should be informed that Government
declines to interfere in cases like the present wheére legal proceedings are in progress or in contem-
plation ;, but that it will, if he desires, advance bim funds to enable him, as it has done for
other H;.giltntu, to act and to conduct his own defence as he may be advised ; and that after
the proceedings have terminated it will consider whether such advances should be recovered
from him, or the expenses of his defence be borne by Government.

No. 173. Oxpxs THERRONW, 24th June 1861, No. 818.

Resolved that Colonel Colbeck be informed, in reply to his lstter of the 8th instant, that he
must act upon his own judgment in regard to the delivery of the Jewels lying in custody in bis
Court. The Government will not take the opinion of their Law Officers on the point.

2. Inregard tothe request contained in the last para. of his letter, that shoald legal proceed-
ings be inatituted against him in the matter of the disposal of the property, the Law Officers may
be instructed to do all that is necessary in the case, he will be informed, that his application can-
not be granted. In the event of an action being brought against him, he must conduct his own
defence, as he may be advised. The Government will, if he desires it, as they have done for other
Magistrates, advance bim the funds requisite for the purpose, and after the prooeedings have
terminated, they will consider whether such advances shonld be recovered from him or the
expense of his defence be borne by Government. .
(Sigued) T. PYCROFT,

. ‘ Chief Secretary.
Exd. T. O'Connor. | |
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