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. of which the followiog is a copy, 0i3 i —

MILITARY DEPARTMENT.
PROOEEDINGS OF THE MADRAS GOVERNMENT.

Read the following papers :—

From the Deputy Secretary to the Government of India, Military Depariment, Fort William, 12tk
March 1861, No, 377 ; to the Secralary to Government, Military Department, Fort Saint George.

I am desired to transmit, for the information of the Honorable the Governor in Coauncil,
transoript of a report of a trial and judgmént in the Court of Queen’s Bench, in which an
Officer, late of the 82nd Foot, tried in India by Court Martial aod sentenced to four yearl'
imprisonment, i8 ordered to be discharged from custody, in consequence of the inability of the
Governor of the Queen's Prison, to which he has been cransforred, to produce an Order from

. the Military Authoritied in- Iudia to the Keeper of the Queen’s Prison to receive him. -

I am further desired to request that you will move His Honor in Council to cause the
particular attention of the Military Authorities to be called to the judgment of Chief Justice
Cockburn, that they may hereafter duly fulfil the requirements of the Act 20 aud 21,Vict. Cap.
66 (40 und 41) iu all cases in which thero may be anecessity for transferring & Military Prisoner

to England.

Siatement of the case of Liewtenant William Henry Craven Allen.

A Rule was recently obtained from the Court of Queen’s Bench, calling on His Royal
Highness the Commnnder-inChief and the Governor of the Queen's Prison to show cause why
a Writ of Habeas Corpus shounld not issue to bring up the body .of William Henry Craven Allen,
a Lieutenant in the 82nd Foot, in order that he might be discharged.

The grounds upon which it was granted were that, by the 38th Section of the Matiny Act
it is provided, That the place of imprisonment under the seotence of Geueral Courts Martial
shall be appointed by the Officer Commanding the District.” Lieutenant Allen was tried by &
General Court Martial at Shahjehanpore for the crime of wilful murder. The Court acquitted
him of the crime of wilful murder, but found him guilty of Manalanghter, and sentenced him
to four years’ imprisonment.. The sentence was copfirmed by the Officer Commanding the
District, who appointed the Fortress of Agra in the Bengal Presidency, a8 the place where the
sentence should be carried out. Lieutenant Allen was accordingly confined at Agra up to
November 1809, when he was removed to Fort William at Calcutta, whenoe he was brought to
England, and at first imprisoned at Chatbam, and subsequently removed to Millbank, and,
ultimately, to the Queen’s Prison. :

It appears by an Affidavit of Lieutenant Allen, \hat whilat undergoing his sentence at Agra
he received from Major Patton, Brigade Major, 2 letter in the following terms, viz:—

My Dear Sir, : ‘ _

« Tnstructions have been received to send you by Bullock Train to Cawupore in progress
to Calcutta, and thence to Englond—will you be good enough to tell me when you will be

ready to start.”
' « Yours truly,

« B. PATTON." ‘
That on the 20th November 1859, he was removed from Agra to Calcutta, when he w
confined in Fort William from 23rd December 1839, the date of his arrival, until 30th January

1860.
That on the day after bis arrival, he received ® memorandum from Major Seymour Blans,

No. 837.
M EMORANDUM. _
, Bricape Orrick, the 94th December 1859.
~ “The instroctions received respecting Lieuntenant Allen, 82nd, are so very vague and unde-
fined, that Brigadier Smith, Commanding in Fort William, does not at present feel justified in

placing him on his parole.
« SEYMOUR BLANE, Major,

« Brigade Major.'
# LigUTENANT ALLER, 82nd"
o Dispensary.”
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And that on 30th January 1860, he qui Niam |
, he quitted Fort Will
embarked on boardship for England, leaving his Regiment mI Il::lnis.m purmutnce of orders, and

He lho‘ﬂata in another Aﬁidavit that he has ne
ver b i
or by what authority he was removed from India to Enghn;.en *ble to tacertain by xRose orders

Previously to the argument coming on before th

. e Court, a H .
fncfl, was laid before the Attorney and Bolicitor General, aud the c;:ﬁ:)‘:!;ﬂtu.xg all the material
their opinion:— : lug is an extract from

¢ We are of opinion that Lieutenant i . .
sentence of the Cotfrt Martial pronounced u‘ill}e;:i: il;OtI::l?:"] \;}: ::'t‘l:d’ m E.ngln?d under
w!ler} uurt?ed by a Court Martial out of England, must be tak "\tllmple imprisonment,
.'lt-bl.u the limits of the particular Dependency or Colony-—otherwi,:“tho I:;m it.npr’uonment
uppmonmegt and transportation which is very distinctly observed in t.l:o L;"IL?(:llon between
for all Pn.mal purposcs be sct aside. Agra was, it appears to us, the logal nh i A-Ct' w.ould
ment, hann-g been appointed for that purpose by Lord Clyde, in pursua ) g) ce oflmprln?n-
of the Mutiny Acts, 1857-1858. .The Sections of the Muti!;y Asu (39n:2d04(;h:??}tlh iactmr;‘
C AcCts 0

" 1857-1858, and 1859, and 29 and 30 of the Act 1860, as to Military Prisons, Gaols, &c.,) d
' Cyy) onotin

our julgment wobviate the difficulty, those Sections bei

; . . . . 8 be .,

nexion with the entire legality unde; the circumstanceal:fgt?;p;lbmh (:)i' ’;‘:fprg’j’l'““:“ "
nment.

,:a T : . .
We think therefore that on argument, the Court will pronounce Lieutenant Allen to be
- en to

~ entitled to his discharge.”

o 4Theao'unu:l for the War Department, u i

. . ‘ , upon shewing ca i .

gne:t}on for the Court was whether Lieutenant Allen,gthe:‘: ;”f:::; the l;lule, o bn.nttec.1 that the

in the Queen’ Prison for the crime of Maoslaughter, was i“eg:l’l;'i‘nel;gut:r;g;mp;onmel:;
. "‘y u

» ot a Billlt&l‘ Oﬂunce

trisble by the Civil Tribunal, but that owing to the distance the Prisoner’s Reyiment was:
eginent was

stationed from Calcutts, the suthorities had acted under the provisions of the Articl
rticles of War

which were made by Hor Majesty in pursuance of the oo
the Mutiny Act 1857. : poweis contained in the first Scction of

Reference was also made to the 41st Section of the Muti

tiny Act, whi :
Officer who sppointed the place where the Prisoner should be ?':Pﬁ‘:one‘:]hl(:apr%“ie-' that t).m
writing, direct that the Prisoner be transported to some other place to t’mdery '0 tyh i ordler in
of his sentence. : go the remainder

The Chief Justice of the Queen's Bench delivered judgment in the fullowing terms, vi
, O1% $—

« Upon this state of facts I entertain no doubt if they cannot be altered, that thisimpri
sonment is illegal, and that Lieutenant Allen is entitled to his discharge. One,ma . :1:1;;:..
in a case of the serious offence with which he has been found guilty that o milcnr)r'ia f :nt l?t
manner of carrying the sentence passed upon him into execution, should have occurrcgd o
entitle bim to his liberation before the sentence which, I have no doubt, was just! :’d as to
h'im, has been completed. But what we have to look at is, to see whethor his prei,_,l::s.‘ upon
ment is one which in point of law can be justified—I am clearly of opinion that it ca imprison-
was tried for an offence cognizable only by & constituted Civil Tribunal, except b vlir:‘t)t. :{0
apecial provision in the Mutiny Act and the Articles of War which aro i“°°fp0rnyted ':\eto la
Mutiny Act. Now the powers given to a Court Martial to try a case of Homicide aro lim?telc;e-
they can find the party charged guilty of the offence, and they cun pass upon him a lentenl f
imprisonment ; but the Act does not confer upon the General Court Martial, trying luc:,o o
offence, the power and suthority to declare where the scntence of imprisonment that the h.:n
passed, shall be carried into execution. It vests the authority to direot where the plic, :f
punishment ehall be i the Officer Commanding the District. The Officer Commanding th
District in the prezent instance appointed a specified place for the imprisonument, namely i r:
in the East Indies. ‘We find that the Prisoner instead of undergoing the imprisonment at Ain'

i» undergoing imprironment in this country, and that imprisunment is not conformable to the

sentence passsed upon him by the authority specified and limited by the Act of Pailiament,

3

We have to inquire whether the commutation of punishment, of rather the change of the place’
of punishment has been ordained by any person having authority under the Act of Parliament,
because the whole of this proceeding, the whole of the anthorities and powers under which
these prooeedings are carried out, are derived entirely from the enaciments of the Legisluture.
They are ccntrary to Common Law, and exist only by Legislative Eoactment. The only power
tbat there appears to be under the Mutiny Act, and the Articles of War for changing the pluce
of imprisonment where sentence of imprisonment has been passed, and the place specified in the
‘Act of Parliament is, ander the 41st Section of the Mutiny Act which enables the Commeanding
‘Officer of the District, the Officer appointed by the 88th Section to declare where the place of
the imprisonment shall be, and to change that place of imprisonment in & rpecified and given
manner, at present there is nothing before us to show that Lord Clyde, the Officer Commanding
the District, who directed and nppo'mted the place of imprisonment to be Agra, has done any
thing under the 41st Section by the powers thereby conferred upon him to change the place of
jmprisonment from Agra to this country—assuming that to be 8o, then the imprisonment having
been appointed tobe at Agra, but being actually in this country, is in this country unlawful, and the
Prisoner is entitled to his discharge. But if the Solicitor General thinks that between this and
to-morrow, there is reason to think that the proceediugs have been regular, and that theie was an
order from Lord Clyde tochange theplacs of imprisonment from Agra to this country, as that might
have been done under the 41st Section, if the facts warrant &ny reasonable belief of informa-
tion, if the Solicitor General intimates that he may ba able to obtain any thing that would
warrant a reasonable belief that, that were 8o, the Court would pause before it would order the
liberation and discharge of the Prisuner, and give an opportunity of ascertaining and bringing
to its knowledge such a fact. But unless the Solicitor Generel, who I am sure, will act with
the most perfect good faith in the matter, should be of opinion that he can find on inquiry,
there is good and reasonable ground to believe that, that could be established, we make the rule

absolute to discharge the Prisoner.”

The prooecution availed themselves of ther time allowed hy the Court for offering further

 videnoe, and an afidavic Ly the Selicitor for the War Department was flled in which it is

stated, that— :
« He had seen Lord Clyde who had informed him, that he had directed the Adjutant General

of the Forces to issue an Order, addressed to the Commanding Officer of the Fort at Agra, for
the removal of Lieutenant Allen from Agra to Calcutta, for the purpore of being embarked for .
England, and that the Adjutant General was the proper Officer to sign such Order upon his
receiving his (Lord Clyde’s) directions so to do, and that according to his belief it was in

pursuance of such an Order that Lieutenant Allen was removed from Agra to' England.”

The Court were, however, goanimous in thinking Lieutenant Allen’s imprisonment illezal,
as will be seen by the following judgments delivered by their Lordships.

The Lord Chief Justice. ; '

« T think it would be useless to delay coming to a decision in this case, or enlarging this
rule with a view to any further investigation of the facts, because I think even assuming the
facts that sre suggested in the affidavit which Mr. Solicitor General has brought under our notice
this morning, that nevertheless the result would be if those facts should be clearly established,
that this rule must still be made absolute.”

« It is not necessary to determine the preliminary question which bas just been argued by

‘my brother Shee, as to whether this case does fall within the provisions of the 41st Bection of

the Mutiny Act. It is clear that even if it does fall within that Section, that the provisions of
the Act of Parliament have not been complied with, and that as the case now stands there is no
legal Warrant by virtue of which the Keeper of the Queen’s Prison can hold Lieutenant Allen
in custody. The 40th Section and the 41st Section of the Mutiny Act seem to be somewhat at
variance. The 40th Section provides for the reception by any Governor, Provost Marshal,
Gaoler, or occupier of any public Prison, Gaol or House of Correction in any part of Her
Majesty's Dominions into his custody of any Military offender under sentence of imprisunment
by a Court Martial. It makes the obligation on such Governor or Gaoler to receive the Prisoner
and hold him in custody, and sobject him to the discipline whatever it may be of the Gaol or
House of Correction. It makes the obligation.to depend on the receipt by him of an Ordsr in
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writing in that behalf from the Officer Commanding tho Regiment or Corps to which the
offender belongs, and then the 41st Section provides * that where the Prisoner is undergoing im-
prisonment ander the sentence of & Court Martial in any other publie Prison other than the
Military Prison set apart by the authority of this Act, or in any Gaol or House of Correction
in any part of Her Msjesty’s Dominions, &ec., &o. (The Lord Chief Justice read down to the
words) as a witness Of for trial.” :

« Now one Section makes the order of the Officer Commanding the Regiment, the condition
of the Gaolers receiving the offender for the purpose of imprisonment, the other makés the
order of the Officer Commanding the District, the condition of his being taken from one Gaol
and removed from that to another, but still it might be a question even after that in order to
make the occupiet of & public Prison not being a Military Prison liable or bound to receive the
offender, whether there must not be an Order from the Commanding Officer of the Regiment, It
is nqt necessary to decide how that may be, or Whether the case falls within the provisions of the
418t Section. It is not necessary to decide any of those dificulties that have been pointed out
by the Bar or the Bench. It is enough to say that there is no order in writing under either of
these Sections by virtue of which the occupier of the Queen’s Prison can keep him in custody
because, all that appears to have taken place, if we assume all the facts in the affidavit of the
Qolicitor General is, that Lord Clyde being the Commanding Officer of the District having first
divected that Lieutenant Allen should be placed in Agra, afterwards makes some Order which
wo have to assume for the present purpose to be a valid one, that the Prisoner may be removed

* from the prison at Agra and sent in Military oustody to this country to undergo the remainder

of his imprisonment, but it does not appear that either from the Officer Commanding tho Reyi-
meut or from Lord Clyde, as the Officer Commanding the District, there was ever any Order to
the occupier of the Queen's Prison to receive Lieutenant Allen as a Prisoner in this couatey.
e scems to have been sent over without any direction made by Lord Clyde as to the Prison in
which he is to be imprisoned. That deficiency has been attempted to be supplied by a0 Order
under the hands of the Adjutant General, as representing the Commander-in-Chief of Her
Majesty’s Forces, but there is no provision in the Aot of Parliament with referonce to the caso
of an offender imprisoned under the senteace of & Court Martial in the East Indies, or parts of

: 'I'bere is no provision that on such a Prisoner being
sont to this country without any Order as to the Gaol or Prison in which he shall be confined
for the Commander-in-Chief here, either under his own hand or by the hand of the Adjutant
General, to make an Order to supply the deficienoy. 1t follows therefore, assuming the 41st
Section, to have application to a case of this sort, that there has been no Warraut, or Order in

writing equivalent to a Warrant for the imprisonment of Lieutenant Allen in the Queen’s Prison

under or by virtue of the powers given by that for the imprisonment of Lieutenant Allen. It
follows that he is in a custody which is unlaw(ul, because ttere is no Warrant. The case is not
like the case of the Canadian Prisoners, cited by the Bolicitor Genoral, because in that cato tho
party was liable to be tried in this country for high Treason, and boing liablo to bo tried: was
confined at a place other than that in which the.offence was committed, and this Court could not
interfere to set him free in order that he might escape from the consequences of tho offcnce “.“t
he hud committed, and escape o trial to which he was properly subjected. That case is not.hko
the present, where a party is in custody without any law{ul cause, and i8 andergoing jmprison-

ment; which being without lawful Warrant is an unlawful ono, I apprehend that be is entitied
to be discharged.” .

Mr. Justics Hill—* 1 am of the same opinion. The 38th Section has been compliod with

in this case by Lord Clyde fixing upon Fort Agra as the place where Licutenant Allen should ze
confined during the four years mentioned in the sentence parsed upon him, and sssuming for ‘h:
purposes of this case that it is within the 41st Scction, and that it was open to L?rd Clydo‘lﬂ‘_ \
Officer who confirmed the Procecdings of the Court o1 of the Officer Commandivg the Diatrict,

_Garrison or Colony to give sn Order in writing, directing the Piisoner to be removed to some

other Prison or place, there to andergo the remaining part of the sentence. The only Order 1
urderstand to be given in this case was an Order given by Lord Clyde for the purpoee ?f the
Prisoner being removed to England, there to undergo the remainder of his sentence, the Pnl;‘:f
is found in this country and being in the Quocn's Prison, he aays, be is unlawfully there. e
question to be avked is what is, the Warrant for his detention in the Queen's Prison. What 18

8

the authority under which he is detained there—now the only Warrant is one proceeding from

the Horse Guards, signed by the Adjutant General, stating that he was sentenced to four years’
imprisonment, having been convicted of Manslaughter by a Court Martial, and authorizing tho
Justices to detain him for the residue of his sentence—but I fird no authority in t?xo M}ltmy
Act authorizing the Adjutant General to give such an Order, or for the Commander-in-Chief to
issue it o ‘ ‘

« The ooly Section of the Mutiny Act suthoriziog the (?toler to receive and to retain an
Officer or other Military man in custody under any sentence 18 the 40th Sec'tion, the Order Pro-
vided by that Section must be signed by the Officer Commanding the Regiment. There.m no
sach Order or Warrant in the case. Therefore, there being no legal Wa..mnt to ke.ep Lieute-
pant Allen in custody, we are oonstrained, I confess so far as my own feelings go unwillingly, to
say that he ought to be discharged.” : N .

Mr. Justice Blackburn.—* I am of the same opinion. In the Canada Prisoner’s case as to
the party who applied for the Habeas it was shewn that he was under the circumstances in which

-he might justify being detnined at Common Law. He was admitted by his own confession to be
guilty of the orime of High Treason, and he had not been tried or had not been pardoned and
there was nothing to prevent his being tried in this Court, and being found guilty of High
Treeson, and dny person in whoss custody he was, might at Common Law detain him. For
that reason the Court did not discharge him; but in the present case, Lieutenant Alleg is in
this country, and he is detained under circumstances where the Common Law would not Setain
him. He is detained and tbe substantial reason of this detention is because he had been tried
by a Court Martial in India, and there sontenced to four years’ imprisonment—now that is not

a cause for his detention at Common Law—=and what is necessary to be shewn for the purpose of
authorising his detention P It is necessary t0 show that he is brought within the terms of some
Statutable authority to detsin him. The Mutiny Act is no such authority that enables Prisoners
"to be detained under many oircumstances; but wherever the person is detained out of the course
of Common Law under that Act, it is essential that those detaining him thould show that the
Statutable ‘authority has been so pursued that they are justified in detaining him, under the
authority given in the Aot of Parliament, he not being there under circumatances by which he
could be detained at Common Law without the aid of that Act.” )

s« Now | will not repeat, becanse 1 do not think it necessary to repeat what has been said ;

by my Lord Chief Justice and my brotber Hill only confining myself to saying this—that I do |,
not think it has been showp ander those circumstances giving full credit to what Lord Clyde

says he believes happened in Indis. I have no doabt whatever that an Order was sent from his W

own recollection to the Adjutant General—I do not doubt that the Order in writting was exmt-
ing as he says, but giving full credit to what he says, I agroe for the reasons already stated by
the rest of the Court, that the case i8 pot brought within any of the pl:ovisions of the Statute,
end consequently that the Kecper of the Queen’s Prison is not justified 1n detaining Lieutenant A

A

Allen, and s has Been already intimated in-the course of the argument, it really is & matter .| -

worthy of great considerstion for the Government, whother they will not reviu? the Act i:.\ the
case of Mutiny, so as to make provinion for the fatare to meet such & case as this, bat that is not

a matter for ve to deal with, it is a matter entirely for them.” . . . i

~ Dpon the delivery of these judgments, the Solicitor Genel"al advised the immediate release
of Lieutcnant Allen from custody—and it 8 -tated' by the Solicitor to the War Office, that no’
less than eight actions consequent on this transaction are now pending.

———r—
- 1 —

N M -1 Ozpxr, No. 1452, 23rd April 1861,

émumunicnted to a!o Provincial Commeander-in-Chief gnd to the Judicial Department, for
communication to the Government Law Officers.
VL > (True Extract.)
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