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No. 78,  Read the following Extract of a letter from THOMAS SYDNEY SMYTII, Esq.,

Adrocate General ; to the Chief Secretary to Government, Fort Saint George, dated
17th October 1861,

I have the honor to report for the information of His Excellency the Governor in Council
upon the cases wherein I conducted the prosecution on behalf of the Crown.

—

2. They were eleven in number ; two (Nos. 5 and 31 in the Calendar) for murder ; one
(No. 11) for poisoning with intent to murder ; one (No. 7) for catting, stabbing with iutent to
murder ; three (Nos. 27,28 and 29) for manalaughter ; three (Noa. 1,10 and 15) for ofences ageinst

the Income Tax Act; and one (No. 9) for importing Sulphur without a license, contrary to Act
XXXI of 1860, Seetion 17. :

ek

3. No. 9, the case of importing Sulphur without a license, requires some notice. The
defendant was acquitted, the Chief Justice deciding that there was no case to go to a Jury, under
the very peculiar facts diaclosed by the evidence. The Sulphur was imported openly aud with-
out any attempt at concealment, it was lodged in the Custom Ilouse, one of the regular Brokers
was employed to.clear it, and a written application to pass it out, and a Permit, were sent in and
granted in the regular way. The Sulphur was lodged in the defendant’s godowns, and he then
applied openly and formally to the Commissioner of Police for a License, under Section VI,

which was the first information the Commissioner had of the fuct that the Sulphur had been
imported.

- I

4. This, I submit, ought not to lnvé been the case. It seems toine that the Custom House
Officers ought, in the firat instance, to have called for the production of a license, and shonld

o not kave passed out the Sulphur without one, and should huve at once communicated the facts
. to the Commissioner of Police.

) 5. .The Commisciartar of Police at once summoned the dnfendﬁnt before him, and told him
he had violated the law, whereupon the defendant at once produced x paper, apparently genuine,

- signed by Mr. Wauchope, Commissioner of Police at Calcutta, and seuled with his sexl, authorjx-
. ing one Mooteram Sett to convey 35 maunds of Sulphur from Culcutta fto Madras. Not deem-
. ing this sufficient, informations wers laid, and the defendant committed, but released on bail,

6. I might easily have obtained a conviction by putting the defendant to strict proof of
o Mr. Wauchope's license, for no one in Court could hase proved his hand-writing, office, or ssal,
t . but I do not consider that the Law Officers of Government ought to taks such advantages,
espocially where, as here, there is every reason to bolieve that the infraction of the law—if any-—

has been committed under a mistake, and with entire bond fides ; and more especially where, as
4 . in thisinstance, & Government Officer like Mr. Wauchope has been mainly accessory to such
Co mistake. I considered moreover that the conviction of an unintentional offender was & much less
o important matter than to obtain tha Court's opinion whether Mr. Wauchope's Calcutta license
Y could legally authorize the Mudras consignee of a Caléutta bunnea to im

_ port Sulphur into
Madras without any license from any Madras authority,

7. The Chief Justice ruled that it could do so, and did s0; that, it being admitted that M.
‘Wanchope was Commissioner of Police in Calcutta,
‘ snto Calcutta, and the Act itself nowhere requiring any license to ezport Sulphur from India,
i - the Court could only look on the license as ode to import the Sulphur into Madras, as it in

: express terms purported to do ; and there was nothing in Section X VII to restrict the authority
’ of such a license to the Presidency wherein it was issued; or to restrict the authority of the

. Calcutta Commissioner of Police to his own Town or Presidency, so far as such licenses are con-
o cerned, - '

and authorized to issue licenses to import

o
PR
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8. T quite concur with the Chief Justice's view of the Act, though I cannot thiok it was

ever contemplated that the Calcutta Commissioner of Police should assume any such authority.
I
4

4 L suspect Calcutta would be in a ferment, were Major ‘Wilson to issue licenses to the Madras
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i ‘buzanf to import Sulphur into Calcutta. ' Probably the Supreme Government will, g
. tion, admonish Mr. Wauchope to restrict his licenses within his own limita,
- such very unnecessary difficulties in other Presidencies which never heard of h

S 9. The three cases under the Income Pax Act elso require notiee. The fitst, No. 15, for'.
receiving bribes, was acquitted, though the evidence seemed very clear, Probab]y the J,m
- considered the receiving of two four annas pieces as too trumpery a matter for a formal indictmcnty '
and one which the Magistrate ought to have disposed of summarily. [ can imagine no othe;.'

. ground for the case was & very clear one, and the prisoner Limself confessed, waying, when
- asked what he had to say for his defence, ** ‘There is fault upon me,” » ! »

.“t 10. It certainly was a trumpery case ; but, as to the Mngiftram'l not disposing of it 'um--""
" marily, the Act is more in fault than the Magistrate ; and, I submit, requires amendmeny,

11.  Section 224 professes to give the Magistrates summary jurisdiction over
~within the jurisdiction of the Supreme Court, where the punishment is ine or forfeit
,and imprisonment for mo¢ more than siz months—meaning, apparentiy,
renumerated in Clause 4 of Section 193. This Clause however,
“prisonment to six months, and the fine 1o one thonaand Rupees,
-fine be mot paid, the offender shall be liable to further imprisonment of not more than six months. -
. The Magistrate therefors considered (and I concur with him, thoagh T submitted the contrary.

view to the Uourt, to elicit its opinion) that this latter clause made the punishment amount to -
| twelve months’ imprisonment, and so deprived him of any jurisdiction,
: to think, though it gave no express decision on the point. Unless the Magistrates are given
~qummary jurisdiction in these matters, the inconveniences of having nearly the whole Incoms Tax
" Office Establishment dancing attendance for several days at the Sessions, as was the case this

‘time, on account of the three cases committed there—two of thewm ©ery trumpery—may be very :
‘serious. A o ' ‘

all uﬂoncel\

ure, or fine
to include the offences
while limiting the original im-:

12 Case 1o, tor miatitiing Iicuwe Tux Ullicery while amrulufng‘.‘wu » Y61y wrumpery _
case (owing in a great degree to somewhat over-hastiness on the part of the Income Tax Officer)
~which, if taken under Section 214, asa casc of obstructing of the Officers, might clearly have °
been summarily dealt with under Section 22+ The first prisoner was ucquitted, the second
coavicted, and sentenced to two months’ imprisonment with hard labor. Co o

;
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im before, i 1

g0€s 00 to enact, that, if the l

and 8o the Court seemed - "

13, Case No. 10, for breach of trust, in applying to the prisoner's own use a sum of

" Rupees 36-13-3, was one which might clearly have also been disposed of summarily by the
Magistrate, under Section 2§ of the Police Act X111 of 1856. The prisoner throughout agdmit.

. ted that he was responaible for, and lizble to make good the money—but, in the first instance,
he denied to Mr. Winscom that he had actually received the money, though saying he had made
himself responsible for it to the Serjeant; but next day he confessed the whole truth to Mr, .

. Ellis, the Specisl Commissioner. -But for a monstrously false defence which he set ap at his

. trial, (the witnesses called to support which entirely broke down gqn crass-examination) [ should

. not have been surprised if the Jury had felt doubts of his having had any intention originally to

; defraud Government. The prisoner was sentenced to 18 months’ imprisonment with hard labor,

14. Nos. 7 and 11, were very bad cases; the furmer, a case of anidle strapping fellow cut.

. ting the throat of his young wife, because, when eight months gone with child, she would not go

- over to him to cohabit with him ; the latter, a case of a son twice pnutting arsenic in his mother’s .

f rice, to prevent her from selling lier house, and to obtain possession of it himself. Both were

' convicted, and sentence of death recorded, but witigated to transpnortation for life,

16. No. 5, was also a very bad case of deliberate murder. The prisoner, a Sepoy of the

4th Regiment M. N. L., left bis guard over the regimental magazine, loaded his musket, went , +

» to his but in the lines, and shot his wife, whom he had frequently before illused, from motives of
..jealousy. He was sentenced to execution. ‘

&
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©. 16, No».27, 28,and 29 were cases of menslaughter, sgainst the native crew of the Massullah
¢ Boat No. 9, The boat was licensed to carry only fifteen Native passengers, but the crew on the
tevening of Saturday, 28th September, bargained with 48 coolies aud shin lascars, that bad boen .
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working on board the ‘* Castle Eden,” to bring them all ashore at onoe for one anna a head. The
surfl was very strong, the boat very low in the water, and on entering the outer surf one wave
struck the boat violently, so that several of the passengers were pitched into the sea, and the
next wave broke the boat tb pieces, and three of the passengers were drowned. The tindal and
two of the crewabsconded; two othershad only been hired for the day, and these were acquitted ;
the four others were convicted, and sentenced to four months’ imprisonment with hard labor, with
an admonition that the next sentence for a similar offence (as it was shewn to be one of frequent
occurrence) would be much more severe. I would submit that between the Marine Police and
the Master Attendant’s Office, some arrangement might and ought to be made to prevent breaches
of Act 4 of 1842, which at present do seem to be almost compulsory and unavoidable. As one
of the witnesses said, ¥ when vessels are going off, particularly Steamers, there are often 40 or
“ 50 of us on board, working to the last minute, and there is but one boat alongside, what are
“ we to do? This happens very often.” By signalling to such vessels, the number of coolies on
board might easily be ascertained, and the proper number of boats sent off to bring them back.
At present it really seems hard to say that either the boatmen or the coolies are to blame ; but
the law is violated daily and the constant risk to human life is very great indeed. The Mercantile
Houses that send off the coolies orship Lascars to the vessels consigned to them, or the Owners
of the boats that take off the coolies in the morning to the ships ought to see to having boats
in attendance to bring them back in the evening. : : :

17, The case tried last, No. 81, though an indictment for murder, as a blow had been
struck and a man had died in consequence, was upon the evidence clearly only a case of man-
slaughter, at the most, and this against the first prisoner only. A sort of street row occurred
scon after lamplight near the ** Thousand Lights,” and the first prisoner who was the worse for
liquor was flourishing a stick of unpleasant dimensions in very shillelagh-like fashion. The -
deceased, who was passing by, must needs poke his nose into the crowd to see the fun, and
unfortunately got a rap on the end of it from the shillelagh, which knocked him over, and gave
him a bloody nose, with the usual amount of swelled face. He was taken to the Hospital, where
cold water bandages where applied, and it three or four days the swolling had disappeared and
the wound healed, but unfortunately tetanus set in, and the man died.. The shillelagh mana  ~
greybeaded decent looking and very intelligent Conicopoly, who seemed to fesl acutely the
disgrace of his position, was found guilty of manslaughter, and sentenced to twelve months’
imprisonment with hard labor, and a fine of Rupees 100, and, in default of paymont, to a further

- imprisonment for six months. The sacond prisoner was acquitted.

., 18, Iwould addinconclusion, that,in more than one Instance, delay and inconvenience has
been experienced during this Sessions from the non-attendance of any person from the several
Offces of the Magistrates of Police, when it became desirable to put in evidence the statements
of the prisoners and witnesses. This is a matter which cannot be always determined upon
beforehand, and in more than one case Horse Policemen had to be despatched in a great hurry .
to procure the necessary evidence. I would submit that, during the Criminal Sessions an Inter.
preter, or Minute writer conversant with the Native language, ought to be in attendance from
the Office of each Magistrate, who could prove that each prisoner’s and witness's statement had

been properly explained and translated to him, so as to enable it to be putin evidence if it
. becomes necessary so to do. ‘ :

g

No. 79. : OrpEr THEREON, 15th November 1861, No. 1,391.

The Governor in Council will forward to the Government of India s copy of paragraphs E |
3 to 8 of the Advocate General's report, in order that the Police authorities in Calcutta may be
restrained from issuing licenses for the import of Sulphur into the Madras territories ; but, before
doing 0, he resolves, in reference to the Orders of the 3rd November 1839, No. 1,483, in which
the Collector of Sea Customs was directed in every case to keep in custody imported Sulphur,
until the owner should obtain for it a license from the ‘Commissioner of Police, to call upon the
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Collector to explain under what circumstances a permit was granted for clearin .
tom House the Sulphur, which formed tho subjecl: of indictment in case No. 9

for the lats Semsions. .

" 2. Paragraphs 9 to 18 of the report will be referred to the Rcvenno De
deration. Paragraph 15 will be communicated to the Military Department,

8. The Superintendent of Marine, in communication with the Mastar Attendant, and th.
*- Commissioner of Police will give their immediste attention towards carrying out some arrange.
- ments of the kind suggested in paragraph 16 of the report. It is not to be tolerated that Boas
,gj owners and Agents should ship Coolies off to veesels and leave them to get back ag they bes:
can, thus mducmg breaches of Act 1V of 1842, and i other means fail, recourss must be had &
legislation in order that the respomsibility of luch breaches and their consequences may b.
;. thrown on the right persons.

} 4. The last paragraph of the Advocate General's report will be communicated to tln
M:gmatel of Police for their guulmce.
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