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Proceedings -of the Madras Government, Judicial Department
~ for the month Qf Apnl 1860.

"No. 1. Reud the following letter from the Honomble Sir A. BITTLESTON Kt., Pmlne
- Justice of Her Majesty’s Supreme Court of Judicature, to the Honorable the Governor
- in Council, &ec., &c., &c., Fort Saint George, dated 26th March 1860.

Refcmng to the letter of your Excellency i in Councﬂ bea.rmg date the 27th January 1860,

forwarding to the Judges of the Supreme Court a copy of the Report of the Commissioners
appointed to consider the defects of the preaent Juddcml system in the Madras Presulency and .
their remedies and requatmg their opinion upon_ the measures recommended by the Commu_

‘sioners, 1 have now the honor to submit my reply. -

_Having given to the subject of that Report as much cormdenuon as the prcuure of other
‘business would pcrmlt (though less I fear than its importance deserves), I have arrived at certain
conclusions as to some of the chief measures therein recommended, and consider it desirable not
to delay further the expression of my own views thereon, although considering the want of unani-

- mity amongst the Commissioners themselves even upon the most important points and the great
differences of opinion known toexist amongst others well qualified to judge, it would be presum
tuous in me to say that I entertain any great confidence in the correctness of those views. i

I do not proposs to enter upon any enumeration of the evxla existing in the present system,

The Commissioners have done so in their Report and I accept their statement as founded upon

. experience and investigation and as fairly representing the general opinion upon that subject.
But I notice in passing that the evil to which they prominently call uttentlon is the want of an
sufficient special training in the Judicial branch-of the Civil Service. 7

1 proceed to consider some of the chief remedies proposed.
First.—As to the union of the Supreme and Sudder' Courts and the constitution thereby of

one Appellate Court for the whole Presidency. I think this a desirable measure, provxded that

the constitution of the new Court be satlsfnctory. _All depends upon that.
. .If the only object to be gained were the ltrengthemng of the Sudder Court, I should s
that that object might be more. easily and more simply effected-by placing at the head of it Z

Judge thh the requisite quahﬁcatxon of profaulom.l trammg ;'and on the other hand, if the result -

of the union would be, or even probably mlght be, to impair the efficiency of the Supreme Court
or to weaken the confidence of the community in its decisions (a confidence derived from the pro-
fessional training and mdepeudence of the Judges,) I should consider’ ‘any adnntage gained
by the additional strength glven to the Sudder, too dearly purcbued _

" But I think that the strengthening of the Sudder Court is not the ouly obJect to be guined;
and that the union of the Sudder and Supreme Cou.ru may be effected without lmpurmg the
efiiciency of the latter. .

The Commissioners observe that * to comutute the thh Court of five Judge,, of whom
y should necessarily be profeaslonnlly trained men, would be vxrtua.lly to give the balance
of power to the unprofesslonnl Judges and pro tanto to abandon the advanmges derivable from
the change proposed;” and I concur w1th them in the opinion that in the constitution of the
High Court “ the balance of power (as they exprem it) uhould be gwen to the Profeuloml

two onl

_Judges.
1 denre howcver to pomt out that the |chemo of the Commusxonen appear: defcctlve in

It prov1des that the Flgh Court shall be composed of six Judges ; of whom three
y the Crown and selected from the English, Irish or Scotch bars; and three
shall be nominated by the Gorvernor in Council and selected from such members of Lhe Judicial
branch of the Civil Service as shall have been on the bench for five years. So that, if the busi-
ness of the High Court exercising the ongmal jurisdiction now vested in the Supreme Court
is to be (as it ought to be) transacted before two Judges, the scheme of the Commissioners leaves
ale pre 1 Judge with three Civilian colleagues to dispose of the appellate busi-

only a single professiona
ness of the High Court, mcludmg (it is to be obwrved) appeals from the decisions.of the two

this respect.
shall be appointed b

professional Judges.

This arrangemen

¢ would I think be far from utufactory, and seems to me not in harmony
with the principles laid down by the Commlmoners tbelmelves. : :

.



"o lay down general

~ the express introduction b

P. . 0 vt - . -
Lroceedings of tbe.x’l[afl‘ra:; Government, Judicial Department,
Jor the month of dpril 1860,

- To remedy this defect in the

» (assuming the whole number of J uplan PTOpOfo;d by the Commissioners, T would suggest that
" Barristers ; the remainip dges to be $ix) not less than four of that number should be
had b fre v er mem.bers of the Judicial branch of the
years. T also think it desirably 3] ars, or Barristers at Law who had practised in India for five
- .the ranks of the profession in En la;; of the Barrister Judges two should always be selected from

for several years in India, on ui b . h“’ith two Civilians and two Barristers, who had practised

Introduction of profeasiona] men fre;e]?c » tke Court would not

seats should occur, would ip from the Iome Courts, as

my opini ¢ llome vacancies in the two remainiog
"Te e that the Mag.y A p _.or}. contribute greatly to the efficiency of the new tribunal.
gible as Judges , ommisai ' ‘

Omers propose to exclude from the list of persons, eli-
: third, foarth, and fifth classes mentioned in the Code of -
Xpress any opinjon o rtain members of the Uncovenanted Service and Vakeels—

with t?ﬂ vie"_.' of the Madras Commil;}:xl:erlio inlta’a e Frovion enc of (s pept n te
new tribunal woylg be rather weakened thy .
| n

3 J of the High Court
l.l.zo P}]gh&h Commissioners—;, c.: ;e‘h°

strengthened by the admission of those classes.

of the Commissioners that the new Court should
) t . .
the pleasuro of (1 Crowa; :;, tlllat the Judges, holding office under Royal letters patent, during
- ing any Judge of 4 i »8hould be removable by the-Crown only, and that no power of suspend-
Funhe:l thin; angh Court should be vested in the Local Government.

 Court, shoyld thereh t any n.lember of the Civil Service, being appointed a Judge of the High

o JHere -Y' become tneligible as a member of the Council. ' ‘
whe Advocate General seems inclined to think that

- amalgamation of the Sy
been remodelled and brogghy frs oo, COUTt)

by others for whose

it would be better to postpone an
bt ¢ until the Sudder and Mofussil Courts had
ught into satisfactory working order ; and that opinion is, I know, shared

g judgment I entertain 1} ‘ '
own . . e greatest respect. DBut I am bound to express my
OPinion ; and I cannpt byy believe that a g:m

Jself a great boon to the tommunity and afford

f i '
urther improvements, Exercising o general’

considerable help towards the attainment of
function would be t;

o establish. superintendance over all inferior tribunals, its

. 'h’. 23 far as possible, uniformity of decision throughout the country ;
principles and to give authoritative expositions, not upon point of procedure
03¢, Upon many unsettled matters of substantive law.

merely but, as the occasion ar

It is, T conl 1 . : . : .
of sucha tribunalﬂ-"n::tg ‘IV}!]ew.Lo the last object that I am specially impressed with the value
ducﬁo!l thronghou't the OPrea;']let:te to say that I look to it as a step towards the general intro-

hithert o cy of virtually the same system of substantive law which has
“Sitherto under the Royal Charter been conﬁnedyto the Pxesideyncy town,

Independemlj of any action of t

supposed that, in a Court constitated a,hﬁ Legislature for that purpose, it may reasonably be

principles of Enpl; . : v wbove suggested, recourse would be had to general
‘ Fommlpmity) to ‘Egrhll:v:;:cig:u]l;qgi“hh cases, (and such cases aff-ct very large classes of the
Justice, equity and good COnscienc;- * applicable but which are left to be decided ** according to
Appellate branch of the i h Courg . Thus "the system of substantive law administered inthe
nistered by the same ‘Coung | outt would gradually assimilate jtself more and more to that admi~"

oxerciat ncually assi '
y :;‘:;;ng.:u original Jurisdiction ; and the way would be prepared for

2nd the town, * . wegislature of the samo system of suLstantive law in the Mofussil

I do not enlarge fg th . . ' o "

with those exPreﬁfd ﬂp;n :;:’;::: .gbsl:ct,Amy views mainly coinciding, as will be noticed,

. . e !
Minute and with those of the late Chief Juatic d;oca-tc General, in paragraph 10 of his separate -
as I think with the opinion of Mp, e Jervisa

. nd Mr., Lowe the ferred to; and also
. . ‘ Chamier, th . re referred to; an
lished some useful suggestions on Judicial ;{efor;ni:g:}:;:“ of the Sudder Court, who has pub-

Presidency. “Dut ; . .
- Bu th
worthy of consideration w 4 t in connection wi

———

Civil Service,”

lack local experience, and the .

t at present the confidence of the people in the .

rt constituted as above suggested would bein . |

et mE e

" the evil generally acknowledge

" risters from Eng

‘ . K ) . . . . . [;
deal Departme(z .
eecal e ‘ -~ . A |
QPTOC : for the month of Apﬂl,lSGO. |
poshion of Madras,
ation of this kind.
1 wish to 2dd,

" orence to the surrounding distriat of Chingleput saggests some lter-
with referen v v A . '

titation of the High Court, I should con- .
. isi iginal jurisdic-- .
the Judges exercising the original jur dic
.. . ight of appeal from oxercl e o
sider it objectidnablc 2 g'1fv :h;rgourt. - Any unnecessary multiplication ?f-n‘pssa in: ‘;r' appel--
tion to the Othel.kjt;d%et;]: only appeal from the High Court, whether EEel’C"L?l;g iginalor 8ppen
il; and I think tha : e Cotpeile, . o o
et ik e o .
: re from the pro . e Pri > il to cases in
g ﬂ}“ef"g’ f;‘:g ‘1'605})50 far as it limits the gpgea_l u')ﬂ:he 'ii?;:b(:)(;utrl;? C(:)urt, that
Procedure and from Sec . "a cllate j\'m‘;dictiOn;. }lt.EI. er " et
. which the High Co;xlrttee::ft;la'f'“z’fc{,ing the original jurisdiction, lboul§ havie the power of
exercising the appel’a

. fore it toa full Courte. © o
referring any particular case brought be 0% ostitution of the Civil Courts subordinate to .
Secondly.—Wi

ini especin]ly in the qbsence‘of Mr. Strange’s
i am reluctan .
the High Court, I ~

t to express any Opinion : missioners, viz., the

i however, of the plan recommended by thioco(;irgr an apt r:emédy for

Report, The main festar® & "5 F ) of the Zillah Courts, sppears 0 0 1¢* 22 2L = oot

introduction of Barristers on Zto exist in the present system. At 1:hlad s:;seb 1the' o

. gerious doubt whether the &dv.t;ltﬁisl' iiﬁux o gractising Bar- -

refrain from expressing s very ve sufficient to indace a0y considerable p v vears to Come
sioners in their report will prove b Court; and 1 believe that at all events for many y oo

{and into L.hc ng\i fassil must be filled (with perbgpl a few rare excep L?n;) ¥

Offices ' e e b therefore great’ importance to any measares ¥ heh e

Service. I.ﬁ-uuc 4 Revenue branches of the Service and giving & lpec.lnl

the Judwl?l 'uiln the Judicial branch, Mr. Chamier's suggestions with
serviong . A S P VUL : . R

the Chief Judicial .

Members of the ,Ci".l'
adopted for severing

:fgﬂl trr;'m'mg to the Memt;'er:ﬁohi consideration. S o Pr d I |

{hat object seem wortby of s sed Code of Procedure forall the Courts onb: Pre&: ;?‘: yc;rt |

7 Thirdly,—As regards t;l?tplr:.l’;ink answer any usefal purpose at present, £0 fOlr(:l'l ‘-;“ Ip am
have not the tir:.\e nt: E:-::}lgl]u'the details of that Code. DBut I wish to say generally
" of the Commissione :

the Procedure _°. ° art sbolished or greatly-
anxious, at all ‘e-vbinm;ht:di'j-?ﬂctiou between the different sides of the Court a
uniform as possible, :

« 3o the Mast i o . itten plend-
modified, and the. practice mw:t:l: the Commissioners 19 recon_nilxeudmtg ;hi‘:::. ;fy\:;; Czuprt. .
. ed. I concur’ . f o preliminary settlement ol 18 he
greatly improves. =~ the practice of 8 P T s ecom-
ings qu in their ob_}f;tl"_nl;ot . 't::e' > (itioners of the High Court, the Commissioners T
Fourt.bly-"“rl resp

. . s th _orl i.llal j . . . . ve
ménd that before the Jutiig” ‘exel'(;lf'llgfnhter ;id Attorney shall be maintained ; but they have
the functions :

T i late branch of the Court the same
uestion whether 1o the appe‘ e | e e b
been vnable to lgreebe u%’}‘;r?;g 3: whether the present practice of the»Sgdder ‘ . :
Ne g . d e - ‘ ‘ . .
distinction shoul be enlore=n

e tion which is undoubtedly ;;ne qf_ ctonmdembe

e e points for considerations b, A e dvocates called by the High
‘Pre“m. o fpo;nuéz:ﬁ;?::dnerl “-1sty ox_:ght'Barmter- an_d_A v ‘ )
. Minutes of the LomY er st

' t(l;eutt“l‘: ‘have exciusive sudience ]:: h‘]:i,ted,
; ht it to- :

upon them, oug e
confie::e(lllis F;nst.n'xct.iom from aD Attorney. .

rece

:'diﬂiéulty ‘and importance,

upon . that the Barrister or Advocate lhoul.d‘
o lst of these questions might properly 113
| i ‘ hat I am strongly
Court itself. I do not how-ey'er htmtat:e tboe_s:ayczn:uhed - giﬁgng
 my opinion be left to.t\t;e that the interests of the: suitors ‘;lﬂlHieh P o
jmpressed with the belie Histers and Advocates calle.d by tCe l.tgmemi'ing O ot
exclusive sudience 10 . that should be the case 1D the ?&ut rnies and Vakeels as well as
Gow b s &%‘.‘:dmth:;;nk that in (he .Appﬁlgﬂw tchou‘;:’dvo:::te General's Minute that the
tion, but some of them. o '] gatber from o Ad: ) | ot o
Baristers thouid ‘()16 _ﬂl\OW?f :Ea‘zl::ivﬂege; and with regard to the Vakeels at present p
ies are not desirous © I .
;?Jtt;‘lremSudder' Court the question 18 whether to adm!

-

osal contained in Séctioﬂ 163 of the Q9mmiuionen‘ Code of =
P : ;

¢ the Supreme Court’ simplified and rendered as

er's Office @fit should be found expedient to retain it}
urisdiction of that Court, the well known ~
1. thiok, kept sufficiently distinet in -

Court.- - 2ndly, assuming that privilege to be - -

¢ them as a body amongst the practitioners

PR

.
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Proceedi :
eedings of the Madras Government, Judicial Depart
Jor the month of April 1860 Mepartinent, .

;;the Com:lrt would not tend to im

t considerati i

that exc]usivenloundi‘:.‘llilcih l: o bec? o o give to the maue
ot e audler s ould b.e given to the bar on both 4
rring e P sed o nglish or Irish Barristers
A(;g ourt itself. Thus all Vakeels P ;
A vlcr:c‘:tcs r{(:;.on.ly on the'Appelhte side
sad by the rulevof the Court seaiy e ol 1be other

o el ,ho,:;d e Court relating to the admission ol:'wi
rion orho the lfx:efer th.nt branch of the profession
etiqn e;e | ough 1n my judgment the interests of th.

¢ 1n general advanced by the division of labour betivéene

it unnecessary to make an i
Y provision H :
the Advocate and the Client is euforc(:; the subject. The intervention of an Atto

but by the authorit . athome not by any rule of

is deemed Perrniuib.lyeofforpfzfa;on-d opinion only., And ca);eu :c:urc::: :gdo:ll:er positive law,

- . ] M4 .

is safe in its own keeping; arrister to depart from the ordinary rule. ' The h::::'o:u :t]:xlci:t
’ o] (1] r

be settled by the practitioners

» ‘:“lethly.—Amongst the
seve i i
upon which I desire to express my concurrence with them,

pair it i oweri
s efficiency by lowering the status of the bar. Upon the

I have come to the conclusion

mpﬂ}fco:::)]'gil\'ou.tu, and Advocates. called by the
of the qub(l) d might obtain admission to plead as
gh Court but before the same Court exercising

C'.lI:he 2nd is a question of professional
ient and the administration of justice

mey between

themselves,

1 concur with them in i ]
recommending the appointment of a public prosecutor, though not in

recommending the abolition of
many useful ends. of the Gn.nd Jury, which ig this country especially serves 1 think

I agree also that 3 :
perjury and prevarication i .
- by fine or impri . ication in a witness should subject hi .
Court bef pr;onmen‘t. with .hudv labour or both, to be inflicted b ject him to punishment,
ore which he is examined. 1 expressed that op ¥ a summary order of the

Grand quy and subsequent experience has confirmed it inion some time ago in a charge to the

The facts of one ithi : o
provision. During thza;e“:nthl‘:fmy own .knovy].edge will illustrate the importance of som
Chetty in the first term of 18§9) ‘n.quuty suit befqre me (P. Mootoo Chetty rs. P Che ?Ch'
and made a statement &t Varian 8 Witness was aworn and examined on the part o.f tl.le luc o
affidavit was produced and sho - mu} t‘h"'t Wl.liCh was expected from him; upon WI;JPI:UE
- made a statement directly COntr:(lili "° th.m P:"hlch the witness had (as he udm;ttes; r ich an
tako b tril for pesjury at the mest Ot oo %ir committed him to ;Qlii'if,
summary punishment I should have exerciseg?:.l.m}l‘hsees:::;f; wH I had possessed a power of

false witness was indicted, tried
cted bef. . as that at the next Sessi
was to conduct the PrOSeC;lﬁon. ore me and acquitted. There was no Officer whoa:c:;ln:t;hi(:

AN The C)

but the Solicitor for the plaintiff in th ulE of the Crown had no means of effectually doing so

Seesions prefi - e suit voluntaril d i g 1o
preferred a bill of indie y undertook the prosecution; and at tho

tment, bro T .
(;ouu,cl to conduct the case in Coun:' ught certain witnesses in support of it and instructed

The indictment howe - :
;;i}nen box ; whilst the co;?l‘u;ci};:.ritdwlzlil:h Il)rlilu:lner‘ -with having given false evidence in tho
“héaring was that the evi .. S arrived in the Equity sui i ¥
false, Of course meye:uii:jnce given in the witness box was trus an(c]l thitmil::ﬂ'er t.hmnt;igq'.
Jury upon the trial of fhe ;):d;li;n the evidence in the LEquity suit was not fum::nlx'r‘\.ic.nze; lo.t'llte
Lt Jury that there were many wi;::sbut ahfe: questions put to the witnesses sufficed to show
4 es who had been called u i
pon the first occasion who were

PO

- complicating the

sides of the Iligh Court, the bar. - subjects to the eri

I

bers of the Lar of the High Court; -

ttorni it . ) i
ies, facilitics might be afforded * tions (though not in a form 1n ¥

" tion of Government,) I bave his perm

s

Advocate and . .
and Attorney, I should think o that the new Court

and ici i
the public interests will not suffer by leaving this question 1
°

miscellane i » ;
ous recommendations of the Commissioners, there are .

T e e T T e
= ‘ p—p TSR
. - ' - . .

o i = e - et

_ Proceedings of the Madras Government, Judicial Depariment,
a .+ for the month of April 1860. ' |

e

ers have exercised a very sound discretion in not

_In conclusion I thiok that the Commission :
posal to subject European British

question of Judicial reform by any pro
minal jurisdiction of the Mofussil Courts. . | |
." " I am desired by the Chief Justice to express his deep regret that he is unable in his present
state of healthto farnish the Government with his separate opinion on the messures recommended
by the Commissioners.” . L e ' - R

" He has however favored mewith written obser'vationl upon this letter, and those observa-
' . hich be would have ventured to submit them for the considera-
iss{dhvtd‘lulijbin. « T concur (he says) gebe;ally in your
vitution of the High Court; but I think it very desirable

h respect to the cons
] ¢t the Supreme Court” a name

should retain and perpetuate &e name of
« which has already obtained credit with the Native community.
«¢ Although one Court instead of the two Courts may in itself be a great go

¢ jt would be a great evil if introduced immediately. ) ‘ , |
«t On this point I full which the Advocate General has vnbly enforced

« in his Minate.
“« The grest d
« Amalgamation will n
¢t Tndia asks for men &0

ous stone perhaps, at the right time but not now. | |
« T am anxious to begin by getting the men wanted, for I am by no means confident that

« (hey are to be got- I think that the best way to strengthen the Sudder Court would be to put

¢+ local Barristers on the bench as fast as possible. They are docti utrinsque juris, and practice
_«t.poth in- the Supreme -aud the Sudder Courts. . But are these men to be got or what other

s¢ Barristers areto})eg_otl _ .
Y is & pood deal of Indian Law relating to the religio
e s th reme Court are a3 profoundly ignorant, as the Commis-

« observations Wit

od, yet I think

y agree in the views

exideratum is qualified J udges.
ot supply this desidcratum.

d we give her a system for bread And we give her a stone, a preci-

us and Civil usages of the Na-

v vices. . OF this the Judg of the Sup
¢ tives. Of e Judges ” + be of tho English Law. How are the two sets of Judges

« gioners assume the Sudder'J_udgel to
« to work together ? ‘

¢s By this arrange

« the life blood of law anima

« jmperil the success of your p

« You press the immediate _

« would be ¢ to establish as far as possl

¢ Jay down general principles at-ad to giv
«¢ dure merely, but, a3 the occasion arose,

-« Thisisrather a transcendental function.

« 59 could be now put together 4 o -

on, but really a Mezentian union, until you have

ment, called amalgamati ; )
bers of the Upited Bench. I fear that you will

ting all the Mem
roposed reform. ‘
establishment of the High Court, becauss.you say its function .
ble uniformity of decision throughout the country, to

e authoritative expositions, not upon points of proce-

upon many unsattled matters of substantive law.”

Could it be safely eptrusted to such a High Court

1,

No.2. - To the Honorabie Sir _ADAlM BITTLESTOY, K'night, Puisne Justice ;of Herr
' 'L‘Iajesty'l Supreme Court of Judicature, dated Fort Saint George, 2nd. April 1860,

No. 400. , _ _ ‘ . o
Ve bave the honor to acknowledge receipt of your letter, of the Q_G.th ultimo, communi-
cating your opinion on the Report of the Commissioners appointed. to consider the defects of the
~ present Judicial system in the Madras Presidency and their remedies, and to state that 2 cOPY of

your letter will be 'tranrmitté tary of State for India and to

d to the Right Honorable the Secre

- the Supreme Government. : : )
| - (Signed) C.E. TREVELYAN,
- (, ) PAT.GRANT,

”

Tb- ) v . B )
11 case suggests the expediency of an enactment that wh

to have wilfully made on ocath at different times ey o tneas shall be proved

the issue of a judieci : two directly conflicti
perjury ; such .Lu 1::)a'li p."ocef’dlflg, he hall be liable to the Penaltliismft:au;emen“ material to '
 tonded to the 'Priside:?)vnt is in force in the Mofussil (Regulation 3 of ;Sgc(l;)to t(;,e crime of i ' _ , ‘ | C » W. A. MOREHEAD,
owns. 26) and should be : . ' o o _ (.») E MALTBY.
S i - . - ' -

Y

o
]
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No.3. To the Secretary to the Government of In&ia, dated Fort Saint ‘George, 20d Aprili
» © 1860, No, 401, - : : o : C

4 In continustion of my letter of the 2nd February last, No. 124, T am directed to forward,

~' O P ocoedi ‘ o - for submission to the Government of India, copy

CT 'v_C“A f'?y' : . 4 of a'letter, 2Gth ultimo, in which Sir Adam
S R e - © . " Bittleston has communicated to Gavernment his .
opinion, Wlﬂ_‘. some observations by His.Honor the Chief Justice, on the Report of the Com-"
:mlluon.lppomted to consider the defects of the present judicial system in the Madras Presidency
-aud their remedies. s ’ '

:
\‘ N . . " (Signed) T.DPYCROFT,
: g ' / : L Chief Secretary.
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