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Judges under date the 19th instant, on the subject of Act VIII

ity A P 404 e o St Aot

Proceedings of the Madras Government, Judicial Department,
for the month of March 1860, :
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No. 53.  Read the following Memorandum.

The Registrar of the Sadr Court has the honor to forward 3 copies of the Circular of the

of 1859, as desired by the Pro-

ceedings of Government dated 5th October 1859, No. 1354
Sapr Courr, } (Signed) C.F.CHAMIER,

21s¢ March 1860.

Ty the Chicf Secretary to Government.

. Registrar.

e

No. 54. To the Secretary to the Gov
1860, No. 385.

Tn continuation of my letter, 16th instant, No

ernment of India, dated Fort Saint George., 29th March

. 326, I am directed to forward, for submission
to the Government of India, the accompanying

Proceedings of the Sadr Court, 19th March copy of a Circular issued by the Sadr Adalat
1860. ' , in respect to Act VIII, 1859.

(Signed) T. PYCROFT,
Chief Secretary.

Lxd, F. Cartledge.
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CIRCULAR.

Eutract from the Proceedings of the Sudder Court, under dale

the 19th Marclh 1860.

Coxstructions oF Acr VIII orF 1859.

Questions.

Sec. 98. What persons may be deemed
competent, for the purpose of subseribing and
verifying plaints, on behalf of plaintiffs who

_are unable to do so themselves?

Are such persons to perform those acts by
permission of the Court previously obtained?

Qees. 41 and 345. Can written answers
be permitted to be filed by defendants in ori-
ginal suits, and by respondents in appeal, as
heretofore?

‘Are the provisions of the Act, which au-

- thorize the Courts to call for written statements

from parties, and to examine the parties or
their vakeels in original suits, applicable in

. algpeal suits ?

Sees. 54 and 111. By what means is a
Court to satisfy itself that a defendant has
refused to acknowledge the service of a sum-

~ mons, or that a summons has actually been

Answers.

Persons able to depose to the facts of the
case, and having a knowledge of the ground of
action which the plaintiff cannol possess; as,
shopmen employed in the sale of the goods of
their employers, and the like:—mnot mooktears,
or other such agents.

The plaint in such cases may be brought
already subscribed and verified; but will be
liable to rejection, if there should be no good
cause for allowing any person other than the
plaintiff to perform those acts, or if the person
by whom they may have been performed should
not be considered competent for the purpose.

No answer, i.e., written replication, can be
received either from a defendant or a respond-
ent. The only pleadings allowed are, the
plaint, and memorandum of regular or special
appeal. Under Section 120, a defendant may,
at the first hearing, put in a written statement
of his own case, but under Section 122, mno
such statement could be received from a res-
pondent,

Written statements of the parties’ respect-
ive cases can, under Section 122, only be called
for prior to the final judgment of the Court of
original jurisdiction. Power to examine the
parties or their pleaders, is expressly given to
the appellate court by Section 358.

By the examination of the serving officer
on solemn affirmation. The evidence of such

officer, if clear and positive, will generally be

sufficient proof of service to justify the Court

in proceeding to hear the suit ex parte. But |
where it may leave a doubt on the mind of -

the Court whether the service was effected, the
Court may direct a second summous to be
issued under Section 112.
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~Section 333 allows one month for regular
appeals from appealable decrees, while S h ‘“
37 7. al]o\\:s three months for a])lwlio;xfi;;lf:tlft)’l.
review of de.crees. Is it by this illtentle(i thf::
a ])m't_?', having applied for review of a decy ;
but without suceess, cannot uft(-rwar(i" (,l_e:e'
a regular appeal from that deur@ ? o

At the time of isswi
& S ¢ of issuing summons to defend-
e e Liec‘mon 11, by what means is the
- Cour etermi ; i
: rt to determine “whether the swmmon
: ‘ . o § S
‘mll be for the settlement of issues only, or for
‘ o : . . B (
the final disposal of the suit,” as divected ;
that Section ? Fods

With reference to Seetions 41 and 109 of
the ;‘\ct, can a defendant in an original _”
on his appearance in Court, eithc\rbin w:““t'
or by an authorized pleader, accordinultuh:]n:
summons issued to him, be furnishe(lc \vitl’)t
copy of the plaint in order to his givin \ I"tu
ten :1-115\\131' to the same; or js he, Emnjlin‘t:]
on hl‘s nm.)earzmce, to be orally exmmined bz-
the (._uurf i answer to the plaint, and is st 1

“examination to be taken down in writing ‘ix; :; :
manner prescribed by Section 1252 e

It is provided by Section 119 that “ no
appeal shall lie from a judgment passed ez paite
asznmst .u detcl‘lqut._\\"lm has not appeared.”
Can defendants in original suits pending at the
time the Aet came into operation, prefer regular
appeals against j udgments (in such suits) passed
ex paite, snbsequently to the date on which the
Aet came into operevation ?

s the officer deputM to attach property
consisting of goods, chattels or other moveable
vty, precluded by Section 233 {from placing

prope
ty after attachment in the posses-

sneh prope
sion of a surety offered by either party, accord-
ing to the practice hitherto observed; and if it
;s intended by the provision of the said Section
that such property should after attachment be
invariably brought to Court for the purpose of
being kept in the custody of the Nazir or other
officer, what is to be done in cases where the
attached is sitnated at a great distance

ln‘( »IH‘]'f_\'
cand consists of eattle or other

from the Court
articles of such ¢
» to Court difficult and expe nsive ?

i deseription as renders their

As a gener
e g¢ nex..tl rule no attestation should be
4 1 t% ; but it will be in the diseretion of the
sourt 1 any parti
n any particular case to require it, a
. AN,
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. un the period allowed for appeali

m reckoning whicl 1 Biien

A g which the time embraced between
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= e of the application for review and that

1e order thereon, will be deduetéd 3
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plaintiff's elaim, Thus. i ‘]'.(" S

3 ¢ ‘ S, 11 simple Ve
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suit, while in ¢ i o e

. k 1ule m complicated ecases it might 1

here dee 1 { A

; deemed advisable, for the sett] : -

1ssues only, i

I'he defendant will be entitle

general rules d, under the

relating to
. : ing the farnishi ?
copies, to obtain at any tim g g
. 3 e a copy
plaint; g ; : S
L - > uml', at the first hearing of the suit. 1
nder 2 written st 3 R
ten statement of Ais o
» 118 01N case, br
s e ‘" case, but
- ntn answer to the plaintifi's case, No fi
e e CER, -
r time  can be allowed for putting in sucl
written statern secti o
ten statement (Section 122); but the Counrt
may call for o 1 ¥
nay call for one at any time before final j u
ment. The defi ¢ : e
efendant may als
also be examined
g, may xamined
e ;n not, at the diseretion of the Court;
e substance of |
= su !ht.l\ﬂ(_e of the examination, if any b(:
aken, being reduced to writine
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Yes: ot T
" s ¢ their rights are clearly reserved to
1wem under Section 987 :

: Moveable property found in the defend-
ant’s possession, and attached by actual seizur
cannot be left in the el f .

2 he charge of a third j
Yt where sueh pr g a third party.,
e such property may be of a descrip
tion difficult to remove, the Nazir's subordi
: bordi-

nate deputed to attach it may keep the same

m.]ns custody npon the spot; and, on fire ve-
ceipt of his report, the Court may at once pro-
ceed. under Sections 242 and 249, to order the
sale of the property so attached. Tf the particu-
lar property to be attached be previously known,
the Court may issue simultaneously processes
of attachment and sale, under Section 260 4

{

Thenarty wi
party will not be deprived of his right *

“that period, is the property
1 the final disposal of that ceed to sell the property.

" gquit in original a
ity the Court sell the pr

When a elaim to property under attach-
ment is disallowed after ivestigation under Sec-
tion 246, 18 the Court to keep the property in
abeyance for the. period of one year, in expec-
tation of a regular suit being brought by the
laimant; andif a suit be brought by him within
to be. continued

ander attachment til
ppeal and gpecial appeal; or
operty immediately

upon the claim being disallowed, if it see 1o

other objection so to do?

Are the objections which a respondent
Gection 348, take to the decision

may, under >
of the Lower Court upon the hearing of an ap-

peal, to be filed by him on stamp papers or are

such objections to be taken down in writing
by the Appellate Court in the form o

nation ? i

f an exami-

Is a plaintiff whose claim is dismissed by
o Court of original jurisdiction upon any pre-
liminary point, without investigation of the
‘merits of the case, precluded by Section 351
from preferring a summary appeal to the Ap-
pellate Court against such dismissal, on stamp
paper preseribed for petitions ?

Tf it appear to the Appellate Court, on the
hearing of an appeal, that a person or persons
interested in the subject matter of the suit,
hLave not been made parties to it by the lower
conrt, and that the original daeree has, in-
consequence, become s0 defective that a satis-
factory judgment cannot be pronounced n
appeal without such person or persons be-
ing included in the suit cither as plaintiffs or
defendants, what course is the appellate court

The ‘primary object of - the cpnchf(ﬁi'lg
Clause of Section 246, is—not to keep the at
tachment open _fpr“the claimant,—but to limvit

the period within which he may bring « suitto

establish hisright to the property attached. The
order disillowing the claim not being subject

to appeal, the Court may in its diseretion pro-

Objections in writinig cannot be received.
They must be taken orally at the hearing, and
should be noted down by the Judge, and set
forth in the judgment among the points for
determination (Section 359). i

An appeal of the nature referred to lies:

only where the plaint is rejected for some defect
appearing on the face of it, &e.,

only on some pre

to prefer a regular appeal against it.

As the Appellate Court cannot dismiss a
snit, but is required to give a conclusive judg-
ment in every case, the proper course will be
to direct that any person having an interest in
the subject matter of the suit inseparable from

that of either of the parties, be made &

plaintiff or defendant ; and to frame and refer
an issue for trial by the lower court, under

Section 354.

to adopt to remedy the defect, it being pre-
cluded by Section 852 from yemanding the

suit to the lower court in such cases ?

~ Is it imperative upon courts. to regulate Yes.

This is expressly laid down in Sec-

(Section 36).
In all cases where the original Court has had
the parties beforeit, and given a decision, though
Jiminary point, the only course
for any party dissatisfied with such decision, is

-

 their procedure in strict conformity with the tion S88.

provisions of Act VIII of 1859, with regard to
~gunits which were pending before them at the
~ time when the Act came into operation, if such

—p}'ocedure will not deprive the parties in those

suits of their right in refevence to the procedure
~ of the suits, whether of appeal or otherwise ?

~ Can the moofty sudder ameen and district

moonsiffs receive pauper suits with reference
to Section 297 ?

- Are the district moonsiffs

r glatemd

‘W% aﬂ;

Yes.

ffs to continue to © The Circular Orderis superseded by chap-
month ement, of decrees exo- “ter IV of the Act. The statement therefore
1aid down ir Uiinhit Cireular  will not in fature be required.



%“_‘The practice regarding the valuation of
cuits for land is not uniform in this district.
The valuationds fixed either on the amount of
assessment only, or on one year's produce, in-
clusive of the assessment, but exclusive of the
expenses of cultivation. Which is coirect?

Can aDistrict Moonsiff, under Section 149,
require, without application to the Collector,
the production of any public document by a
talook servant, summoned byhim as a witne:jS ?

The latter is the correct method of calen-

lation.

Qubordinates in public offices should not
be summoned to produce official papers. Appli-
cation should be made, wnder Section 158, to
the Head of the Department to which such
papers appertain, requesting him to gend them
for the Court’s inspection. In the case referred
to in the question, the Collector would be the

proper person to apply to.

(True Extract). ‘

To
The Civil Judge of

¢. F. CHAMIER,

Registrar.
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