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Proceedings of the Madras Government, Judicial Department,
Jor the month of March 1860.
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3. Early in July last, T received instruct.ions
the full Court, in the ensuing Term, for :
lance’s Estate ; and the Administrator
once, mentioning the inconvenience occa
former applications Re the Estates of T

4. No other instance of refusal wa

before Mr. Justice Bittleston in Chambe
Estate,

through Messrs. Boyson and Miller, to move
Administration to the Administrator General, Re Val-
General conversed with me on the subject more than
sioned to the parties interested, by the refusals of his
ottenham, Schroeder, Cameron, and Vallance,

S ever mentioned to me than those which had occurred

rs.  The instructions delivered to me in Re V '
: allance’s
do not even allude to any proceedings before the full Court, . '

5. The instance of the 11¢h April, mentioned in Mr.
learn of, for the first time, from that i)apen

6. The instance of the 2%t} May,
22nd July, in open Court, when,
Justice informed me, in Mr. Justi
the Court upon a similar applicat

Justice Bittleston’s paper, I now

mex.ationed in the same paper, I first heard of on the
on my making the application Re Vallance's Estate, the Chief
ce Bx}l;tleston’s presence, that Mr, Norton had appeared before
j ton, but had declined to argue it :—upon which I distinctly
stated that this was the first intimation I had had, that the matter had been ever before the full

Court ; and that, under these circumstances,
the spfema] permis.sion of the Court. That permission was given, and, after hearing me, the Court
toc:k time to‘cou51der, and ultimately decided in favor of the view of Section XI of Act VIII of
]§o5, f'or which I contended, thus reversing its former decision. Consequent upon this, Admi-
nistration to the Istates of Tottenham, Schroeder, and Cameron, which had been previously
1-ef"used to the Administrator General, was now granted to him, the value of these four Estates
being Rupees 2,07,713-5-0, which the parties entitled thereto had till then been kept out of.

7. Thus, until the 22nd Jul
of the 11th July, I had never hea
Court, I had heard only of the d

tions being usually made in Chambers only, under the Rules of Court, there was nothing to put
e upon inquiry as to whether the matter had ever been brought before the full Court.

8. On the 11th July, I received the Order of Government, dated 8th July 1839, (No. 933,
Judicial Department) calling for my opinion respecting certain proposed alterations in Act VIIT
of 1859. When answering this reference, it seemed to me the proper occasion to inform Govern-
ment that a new construction had lately been put upon Section XI of that Act ; that much incon-
venience (as I had been expressly informed) had resulted therefrom ; and that this new construc-
tion would, if adhered to, require an alteration in Section XI, which it seemed to me desirable
to take the present opportunity of making, now that other amendments were under consideration.

9. This was my sole object in that part of my letter to which Mr. Justice Bittleston appears
to take exception. I mentioned the new construction as his, because I had only heard of what
had passed before him in Chambers, and had not heard that the views he had expressed in Cham-
bers had been subsequently adopted by the full Court; and I have already submitted that, the

general practice in these matters being altogether confined to Chambers, there was nothing to put
me upon any inquiry.

¥, eleven days after the despatch of my letter to Government
rd that the question had been even mentioned before the full

10.  The sole reason for my not stating that Mr. Justice Bittleston’s views had been subse-
quently adopted by the full Court, was because I had never heard that such was the case, and
because nothing had occurred to put me upon any inquiry. .

-

11.  Under these circumstances, I must request Government to decide whether they consi-
der me deserving of blame for not stating to them what I did not know, and what, as I submit, -
I was not bound to know : but I hope it is hardly necessary that I should disclaim any, the most
remote, intention of misrepresenting Mr. Justice Bittleston to Government, which he appeurs‘
to consider that I have done. ,

12. My sole object was to apprise Government of the fact of the new construction put

upon Section 11, Act 8 of 1855, of the consequent refusal of Administration to the Adminis-
trator General, of the inconvenience thereby occasioned and of the expediency of applying a
remedy.

I felt that I could not re-open the question, without -
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ecisions in Chambers ; and the Administrator General’s applica-
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13. Iregret that I was not made aware, until several days after t'he de.spatch of.my‘letter to
Government, of the 11th July, that the views expressed by Mr. Justice Bittleston in Chaml.)ers
: a tl upheld by a full Court, thereby leaving him no longer solely responsible

e Subquugadyl known it I should certainly not only have mentioned it, but have dwelt

VIEWSe . :
tog S nal argument in support of the alteration which I suggested.

on it, as an additio | .
up 1;’ So far was 1 from considering that I had done anything calculated to give offence,
4. Sofs

il ithout in the least knowing whether my letter of the 11th July had or had not been c_om-
33 .w1t i .. Justice Bittleston, I myself took to him the Draft Act as soon as I received
r.numcated tol 1\gll.lin‘ll about it ; as I mentioned in a subsequent letter to Government.
o e - ke the earliest opportunity of submitting to Government, a copy of the ¢ Memo.
15k n(,),\v iy i’ . ded to me by Mr. Justice Bittleston, together with this my Memoran-
of Statement,” &c. ?r:f;; a request that, as Mr, Justice Bittleston has considered it necessary
e h-) i the::'o .u‘blic]y from the Bench, Government will transmit both papers to Her
o tlslgcz:ltarey gf State, and to the Legislative Council.
(Signed) THOS. SYDNEY SMYTH,

Advocate General,

Majesty’s

Madras, 2nd March 1860,

N From THOS. SYDNEY SMYTH, Esq., Advocate General, to the Chief Secretary
No. 18. 7 r((;overnment’ Fort Saint George, dated 6th March 1860.

I have the honor to submit, with reference to my letter to you of the 2nd Instant, the
2 : _ f what passed in Court this morning. My note is very sacanty, owing to the
io”.odv.vé;gﬁg?rtv:)hich Mr. Justice Bittleston spoke, so that I can only profess to give the
rapidi

substance. - RO, gy
9 Mr. Justice Bittleston took his seat alone fwhen he spoke, I cannot say if it was from
Ir. Jus

" i ], —1 i r the Othcr.
notes, or \Vhether ]]e l'eﬂd Out aw l‘ltten pa er 1t was elther one o
3

He said he had mentioned in Court, last Wednesday, that he should this day make a
4 letter to Government of the 11th July last. He would now proceed_to do
i o o tl biect from his mind, prefacing however, what he had to say, with an
i f rest : leHs:: filu the importance of preserving harmony between the Bench and the
e thine that disturbed it, but the harmony ought to be real, not merely
e regrette({ anlyl res;gon good understanding and mutual confidence. He noticed the
tter \511‘)(1)21; in Court, on the ground that it seemed to him .the or‘lly place and occa-
P_ltsent p, ; 1d do so with propriety. He then read paras. 3 to 6 inclusive, of my letter of
e Wh|ere hedcmfxr(as 2, 3 and 4 of my letter of 3rd November, and then continued—that what
;xitll\wizlihazo E))‘bser‘v’e’,, was, that there was no't, in my letter of 11th July, that comple.te
.acu which the Judges had a right to expect in Reports to Governfnen.t from gn-Ofﬁcer in
accumc“/' He knew not where the letter bad travelled; he found it circulated in a paper
;?xznll?:;“lt:lnt.he Legislative Council ; and he considered i't was c?\lculated to produce an e.rroneous
impression of the facts, unduly disadvant.age?us to himself, it was based on very imperfect
information. He then proceeded to mention in substanc?, what was mentioned in his memo-
randum of which 1 forwarded you a copy, mm‘lfed A, with my letter of t}?c 2nd 1ns.ta‘nt,‘ a:nd
to give some explanation of his reasons for refuszng—-or at least for uot.gmntmg—Admxmstlanon
to the Administrator General ; one that I particularly rec.ollect, bemg,' t.hat b'e thought there
was greater security to the Estate when an individual applied for A(%lhll\lstratlon 1.1ere unQer
a Power of Attorney from the Executor in England, as then t_he qpphca.nt had to give security
to the Court ; whereas, when the Administrator General applied, he did so on a simple l%att.er
requesting him to administer, and gave no security whatever, beyond what‘ he gave as Aflmlms-
trator General. e also said he had inquired, and been informed that this particular point had
never been considered before : moreover, that none of the Estates were in dz_mger, had they been
s0, there was an easy and obvious course open for their protection. He laid stress on the fap;i
that, when the applications were made to him in Chambers, he either referred them to the fu
Court or desired them to stand over for the full Court (I forget the precise phrase) and. on ll_‘.e
fact of the proceedings before the full Court on the 1ith April and 27th May as mentioned in
his memorandum ; and he then continued—that he had now stated what really occurred, and that,

(2]

so, and then dismis

superficial, and
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> felt surprise at the light in which he was made to
tion to the full Court on the 22ad July and its

h he did not in the slightest degree impute any thing
like intentional i Inaccaracy, he felt he had reason to complain ; that in my memorandum sent to

him I had intimated an intention of referring the matter to Government, and requesting them to
lay it before the Secretary of State, and Leglslatne Council ; that he had no intention of appeal-

ing to Government, or any other quarter, but thought it right to notice the matter as he
had now.

(=]

4. I replied very briefly to the effect that I had listened to
and respect, but that 1 must regret that he had thought fit to discuss from the Bench a matter
not before him as a Judge, and one in which he had no Judicial authority, That no one
could regret more than I did that any thing should lead to any disturbance of h: armony
between Bench and Bar, and believed that if allowed an opportunity I could have explained
the matter qatlsfactonly in ‘private, but that, when he once noticed it from the Bench, in
the way he had done on_ W'eduesday last, T thought the charge implied in what he said, and
in his memorandum, was so serious, that it was due to myself to lay the matter at once fully
before Government. That I could not adnrit any inaccuracy in my letter of the Ith July,
that I had spoken only of the fact of his decisions in Chambers, because I knew of no other
decisions, and the course of practice was such as not to put me upon any inquiry as to whether
the question had ever been before the full Court. That I regretted I had not known earljer
of the decisions of the full Court : that had T done so, I should have mentioned and relied on
them as supporting my views : that I fully admitted that the decision of the full Court took
away from His Lordsbxp the sole responsibility for the views which I had mentioned es his,
and that so far as my ignorance of this, and my consequent omission to mention it, had given
His Lordship any uneasiness, I very much regretted it, but could not admit that I was to blame
for not knowing a matter which had occurred in my absence, and out of the ordinary course of
practice, and which had never been mentioned to me, That I mentioned this, and my other
grounds of explanation in the Memorandum I had sent to His Lordship and to Government, that
if that explanation was not satisfactory to him, I regretted it, but, with every respect for him,
must decline to accept him as Judge in his own cause, and would rather refer myselt to the
decision of Government.

His Lordship with all attentjon

5. In conclusion I would only add, that I am really quite unable tosee what the three
points dwelt upon by Mr. Justice Bittleston (the supposed greater security in the case of a private
trator than of the Administrator General—the fact of this point not having been considered
l?(?mnian\l the absence of danger to the estates) have to do with my letter, or the point then neces-
s be laid before Government, viz., that Administration had been, in 4 estates totalling above
1o tho f };lu ees, refused by Mr. Justice Bittleston (or not granted) to the Administrator General,
:h]:tkthseopmn:s m’tcrested had thereby been put to much i convenience, and that the alteration
in the Act which I suggested would prevent similar inconvenience in future.

No. 19. ORrDER THEREON, 14th March 1860, No. 314.

The Government remark, in reference to Mr. Smyth’s two letters recorded ﬁb;" €, tl(llat they
consider his explanation perfectly satisfactory. Agreeably to his request, tt\ey w1C orW{n' copies
of the papers to the Secretary of State and to their Member of the Legislative Councy

(Signed) T. PYCROFT,
: Chief Secretary.

No. 20. To the Member for Madras of the Legislative Council of India, dated Fort Saint
b v . : r

George, 14th March 1860, No. 315. : .

I am directed to forward to you copies of two letters, 2od and 6th instant, ﬁoIl)n .thc

an - » -. - bl ‘]e

dvocate General, in reference to certain observations made by Sir Adam thtlf;l;)uj ]u{:xst

? ;oc‘ f Her Maj,esty’s Supreme Court, on the former’s letter to Government dated 11th July last,

B : | r, 23rd idem, to your address.

shich was annexed to my letter, 23rd idem, to y |

copy of whic L

T, PYCROFT,
Chief Secretary.

Exd, F, Cartledg
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