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Proceedings of the Madras Government, Judicial Dgpa,ptmeﬁtlfg | )
' from 23rd to 29£11'July 1859. '
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. No. 26. Read the following letter from THOMAS SYDNEY SMYTH, Esq, Advocate ,
General ; to the Chief Secretary to Government, Fort Saint George, dated 11th o
S July 1859. ‘ o S ' =

T have the honor to acknowledgs the receipt this day of the order of Government of the 8th
July 1859, No. 935, in the Military branch of the Judicial Department; and with refercnce ta
pars. 2, [ beg to observe, that the course there proposed by Government appears to me decidedly
preferablo to that proposed by the Military Secretary. . - "

. r

8, Asregards para. 3, Government are aware that under Section 43 of Act VIII of 1855, o
in the case of Civil Estates under Rupees 500, the Administrator General may grant a certificate e
to ‘‘any person claiming ta be entitled to a principal sharo” (i. 6., us I construe it, to the next ™
" of kin, or wife) ** of the effects of the deceased.” If the Administrator General declines to grang 1
such certificate, the next of kin may apply to the Court for Letters of Administration under &
Section 1X. The only cases left unprovided for—are, lstly, where such next of kin declines Lo » L"%.’
apply for a certificate; 2ndly, where having done so aud been refused, he declines to apply to the '
Court for administration. 1n either of these cases, it seems to me, that it would be only just.
to small Creditors either to make it obligatory on the Administrator General to take out Letters
of Administration, when requested by any such Creditor, or clse to authorize the Creditor to
apply for administration to be granted to himself.
: 3. T take this opportunity of mentioning to Government that a new and (unless removed
by further consideration) very serious difficulty has recently been created in the working of this
‘ ‘ Act by a new reading, «which Mr. Justice Rittleston, (contrary to the opinions of his predecessors,
~oand 1 believe, of the Courts at Calcutta and Bombay) has given to part of Section XI, viz., the b
" words *“and no person shall, within one month aftez his death, bave applied for Probate of a Will'" - .
.. ¢ 4, These words until lately, have always b¥n held to mean an application . in Iadia for ‘
Probate—and I think properly so held ; for, firstly, the words ** within one month after his’
death” are obviously inapplicable to cases of applications in England for Probate, as no such
application could poasibly be made there withit one month after the death™ of a person dying
L ' in India; and, 2ndly, Probate obtained in England has never been considered to be, and in my
opinion is not, operative upon bona motabilia within the Jurisdiction of Her Majesty's Supreme -
Courts of Judicature in India. B K - :
6. Mr. Justice Bittleston, however, has held that the words * applied for Probate of a will”
‘ ‘ include cases where Probate has been applied for and obtained in England, though not ** within
h ) one month after the death” of the Testator; and on this ground he bas, in several cases, to the
great inconvenience of the parties interested, refused to grant the “Administrator General - admi-
B B pistration with the Will annexed where the Executors in England have authorized and instructed
S him to apply for it,—thus leaving wholly unprotected whatever parts of the Estates in question
‘ happen to be in India. o R v . - :
6. I trust, however, thatin the course of next term, by further argument, and by inducing
. him to conault his brother Judges at Calcutta snd Bombay, he may be induced to revert to the
"“e Agthe Administrator Ge- construction adopted by his predecessors. If not, it will be necessary, _
. ﬂll;ﬂ'p';;fd' where- ~ to apply to- ths~Logislature to-insert the words *‘ in India,” or some =~~~
R -words of the like effect, between the words ¢ have applied” and the T
T . words * for Probate of a Will.” S ’ '

B
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. P. S.—In para. 4 of the abovementioped_Ordar of Govefnment, Act VIII of 1855 is, by
" a clerical exror, cited as Act VIII of 1859, - ' . :

No.27. To Il {FORBES, Esq., Member for Madras of the Legislative Council of Tndis,
ACalcuttn, dated Fort St. George, 23rd July 1859, No. 499. ,

Your letter of the 17th March last, on the subject of providing for the administration of

Military Estates, limited to 500 Rupees in value, was ‘communicated to the Military Departent
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: Proceedings-of the Madras Government, Judmachpartment, )
3 ' Srom 23rd. ta 29th. July 1859,

~ -

: ~ of the Secretariat, to the Advocate General, and ,

Ext Mia. Conl..lBU-IA il 1889, No. 523. . : . . :
" er 1T Juve “m N’ 2141, My, also to the Government Solicitor, and I am

Do and to 8th July 1888, Now 3ta 56, Jedl. D directed now to forward to you copy of the

Advocato General’s letter, 11th July 1859, annexed to ¢ :
Tetter, cneri IR correapondence that has ensued, and the orders :
of Government thereon. a

-1 © 2, Tlam instructed to request, that you will be good enough to apply for an Act to the -
effect propossd by the Military Secretary in para, 2 of his Memonndum, but as extended by l
Goverament in para. 2 of their Proceedings, 8th July 1839, No. 935. T R - . . LN -0 / S . S
3. Tnregard to the administration of Estates non-Military, under Rupees 500 ia value, 3 _ ' Al . :_‘_: ,3:‘:3 ;}ﬂﬂ;;_‘.;?:;;z‘l’:t Ty R e R
in cases where the next of kin, or, to use ths phrase in the Act, the ‘“ person clau:mg to be oL ; o
entitled to a principal share,” declines to apply for a certificate from the Admmutrator General,
and where having done 80 aud been refased, ho declines to apply to the Court for admmutn.txon,
Iam directed to state, that as remarked by the Advocate General, scems only Just to small N l? o
Creditors either to make it obligatory on the Administrator General to take out Letters of . Lo
Administration, when requested by any such Creditor, or else to authorize the Credltor to apply : a i
for administration to be granted to himself. . c i
4- I am further directed to draw your attention to the remarks of the Advoato General in ' SRR | R
paras. 3, 4 and 5 of his letter, and to suggest t.hat the doubts therein _ o ﬂ o
Dated 11th July 1850. referred to, be removed by inserting the words “in Indis,"‘or some ) e , . o[
words of the like effect, between the words ‘‘have apphed" md tlm : o N I ’ i‘“ Uﬁ ""JI‘ "‘" ”"*"';l"b u«7
i e

wordl“forProbateofl.W' " in Section XI of Act VIII of 1835. : . P - o U I
T | (Signed) T. PYCROFT, ' IR S | t "“’*- TUR NN ...L.r..uvt‘;;_,

o | | - R Chief Secretary, ERRE . | _ NV gZ. .
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