


......................................................................... AR T L TR e 6 b e S PP

; ‘Proceed.z'ngs of the Madras Government, Judicial Departmem‘,
SJrom 25th June to 1st July 1859,
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55. Read the following letter from THOS. SYDNEY SMYTH, Esq., Advocate General -
to the Chief Secretary to Government, Fort Saint George, dated 21st June 1859. :

I have the honor to request that you will bring under the consideration of the Honorable

the Governor in Council, with reference to the approaching Criminal Sessions of the Supreme
Court, a subject which appears to have already excited the attention of Government, with refer.

ence to criminal trials before the Mofussil Courts.

2, I see by the Speetator of Monday the 20th Instant, that Lord Stanley has expressed
his approval of Govertment having acceded to the proposition of the Sudr J udges to appoint a
Vakeel to conduct the prosecution in such cases, wherever Counsel was retained for the defence. Tt
is also there stated that this step was recommended by the Sudr Court in lien of the appe }‘:\t
of a public prosecutor, suggested by the Government, but which the Sudr Court is stated to ."m:e

considered impracticable for the present,
3. The Judges of Her Majesty’s Supreme Court of Judicature have repeatedly and st\rdn‘g}y
relt and expressed (and 1 believe no one has felt it more strongly than the present Chief J ustice)
G the great impropriety of their being left to conduct criminal prosecutions, more especially when
~+'v " yCounsel was engaged for the defence. The late Chief Justice indeed at last refused to do 80 and
! 7 ’,in all such cases directed the Clerk of the Crown to instruet Counsel to conduct the pl‘osecut;pn,
the expense being defrayed from the ** Fines Fund” deposited in the General Treasury under

the provisions of 9 Geo. 4, C. 74, Section 52. .

4. The impropriety of a Judge being as it were pitted against a Counsel must strike every

one on the least consideration, but even where no Counsel appears for the defence, there are, espe-
cially in this country, very serious objections it appears to me, to obliging the preEding-\J udge

to act as public prosecutor.
5. In cases of life and death this objection was so strongly felt that in the time of my pre-

decessor the Judges expressed themselves very strongly indeed on the subject, which resulted in
the Advoeate General's saying that he felt the force of their objections so much. that, though no
=

part of his official duty, he should always be happy to place his services at the disposal of the
Court in capital cases. I have continued to act upon this understanding, and always conduct the

prosecutions in cases of this nature.

6. In Bengal, as I have understood, in consequence of official correspondence that took
place upon this subject about the time I refer to, Lord Dalhousie decided that the Company’s
standing Counsel should always conduct the prosecution in cases of life and death, unless .\.vhére
the Advocate General might consider the case to be of such a nature as to call for his inter-
vention.

7. I believe, but have no certain information, that the intervention of the standing Counsel
was confined to capital cases. I am not aware that any general arrangement has been made any
where in India, for relieving Her Majesty’s Judges from the unbecoming position of appearing
as the prosecutor of prisoners, while in the eye of the Law he is considered theif Counsel,

8. I said that thestate of things appeared to me more objectionable here than in England,
and for the following reasons. The position, the perfect impartiality and independence of Her
Majesty’s Judges, is I believe more thoroughly felt and understood in England than in India,
especially by the lower and poorer classes. I think it must often be difficu't for poor and
undefended criminals of this class in this country and for their relations, when they. see the
prasiding Judge acting as their prosecutor, to belicve iu his perfect and entire impartiality, still
less to believe that he is discharging the duty which the Law considers to belong to him, of being
Counsel for them—difficult in fact for them to regard him otherwise than as forming just
as much as the Police and the Committingg Magistrate, part and parcel of the Govcr:ment
machinery employed to ensure his conviction and punishment.

9. This, per se, if my remarks be at all well founded, must be admitted to be a grave evil
of no small magnitude ; but it appears to me to be materially aggravated by two other considera:
tions—Istly, by the much more defective manner in which depositions, and generally speaking
the case for the prosecution, are got up here than in England unless where,. which \:e-ry seldm;.-
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