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Fort St. George, Judicial Consultation, 19th A})rtl 1859
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Read the following letter from J. R. BOYSON, Esq., Government Sulicitor, Madras ;

No. L
to the Chicf Secretary to Governinent, dated 15th March 1859, No. 348.

Sin, :

1 have the honor to acknowledge the Extract from Minutes of Consultation under date the
11th February 1839, No. 188, Judicial Department.

I submitted same together with all other papers in my office relating to the matter for the

consideration of the Advocate General.
1 now forward for the information of Government his original opinion.

e — . .

OPINION,

Wi:h reference to the only two polats upon which Government has directly desired my
opinion in their Extract Minutes Cousuitation, para. 11, under date llth Febroary 1859,
(No. 188, Judicial D :partment,) that opinion can he given very easily and iu very few words.

2. Guovernment desire my opinion in the first place “ on the course to be pursued by
Gororaa ul in tespect to any further demands to which Mr. Serle may be liable on account of
the varinuy Estites meationed by the Auditors.” Iu my opiuion, thia must depend on the
nature of ca-h particu'ar cuse or demand, CGienerally speaking, if any matters should come to
light discloing any criminal misconduct on Mr. Serle’s part, such for iustance as would come
under the provisions of Act XII1 of 185, then unquestionahly the Government can, and 1
think ouglt to, institute erimual preceedings against Lim at once. ln merely civil claims
however, Govermnent can take no steps whatever.  They can make no rules, nor pass orders,
that can huve any legal efiect upon a person who is no longer in their service ; and in a Court of
Law the Government would have no locws sfandi at all.  Any suit that may be instituted must
be in the nae of, and under a Power of Attorney from, the party making the demand upon Mr.
Serle. Al therefore that Government can do, in this or any future case, is to trausmit to the
Recrewry of Siate in Council for India all the information respecting law or facts that is procur-
able here—leaving it to bin to meke ruch communication as hie muy deem fit to the parties in-
terested, and to them to take thereupon such steps as they may be advised.

3. Government in the next place desire my opinion *“ou Mr. Serle’s application for an
Audit of Lis Accounts with his former Agents.” 1 do not quite concur in the remark that no
such * Audit could be made af all, secing thut Mr, Serle has himself informed the Govermment
Solicitor that he never kept, nor war it his practice in his oflice to kecp any statement of his
transactions with his late Agents Messrs. Brundrett and Co.”  Undoubtedly, a full accouut
of all such transactions ought to have been kept by Mr. Serle, and to be forthcoming, and such
an omission or neglect Iennsider hizhly blameable on the part of a Public Officer like the Ad-
ministrator General.  Fhe abscuce of such accounts moreover would doubtess cause much
trouble- and rescarch in aszertiining the price of Government Securitios, sid the rates of exchange
ot thy various davs when Government Securities were sold here by Mr, Serle, and Bills on Eng-
Lind purchased by him, in order to moke remittances to Englund 5 but still these particulurs
wight, 1 think, be ascertuined.  With these particulams, and a reference to the Schedules in the
Fort Saiut George Gaxette given in by Mr. Serle while Administrator General, aud a return
from the prescnt Adiinistrator General shewing whether receipts, from the scveral parties enti-
Led, were fortheoming, or, if not, what had become of the sums et apart for suck parties, 1
think that it not 8 complete Audit, yet vne very neialy so, might Le mace of these transactions.
1 do not think that the were ordering by Governinent of such an Audit, at Mr, Serle's request,

wouid bind Governuent to auy thing, or give Mr. Seile any claim or udvantage whatsoever,
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while it mizht, Passibly, be the means of furn
as niuch however as [ quite concur with the Right Honorable the
neither under Act VIII of 18,35, or any other authority, has he suy puwer, lepally, w mak .
such an order, | am of opinion that Government ouzht not to make eny order which they have
no power legally to enforce, and which the par

first, might resist with impunity, if he should afte

ishing Governinent with some infurmation. In

Gaovernor in Council 8.3

i1, hoverer conserting at
rwards change Lis mind,

4. Having said thus much, Ibelieve | have given my

Opinion s far as ealled] by tie
Extract Minutes Consultation now befyre me; but with r.

ference to the numerous papers laid
—especially the letters from the present

Solicitor —many other points arse,
on which ] think that I ought perhaps 1o sulmit MY opinion for the comsideration of Govern.

ment; especially on the point as to whether Mr. Scrle s legally liable 10 Pay in'erest on any
and which of the sums retained in his hands, aud if 50 at what rate, and for what Penods

5. The Government Solicitor, I observe, in his letter to the Clicl Secretary, dated 3¢k
November 183, forwarding my opinion of thy lst Novembor, Eives it as hiy + opiaion, that
Mr. Serle should Py interest at 5 per cent. instead of 4 per cent,” and from 1546 and 1851
respectively to the present time, and he thinks that the Court of Equ
at that rate “ if indeed it did not direct its computation at
othet words, that it should be compounded annually,”
endorse, though the value of their opinion on
problematical; while the Administrator Gene

.

ity would decree interest
at rate with anuual Trow, or, in
This opinion the Auditors scein o
& mere point of law may be ptibips sumewh.at

ral, in his letter to the Auditors, dated 220d De-
consider ¢!
of sums set apart,” and the Admiuistrator General, (as

in Equity of th- Suprem: Court, and
6. I cannot entirely concur w
Equity would decree annual fests Seclin 10 me Guite oppuseld 1o the
circumstances under which, and the principles upon witich, Courts of Equity at 1
acted in decreeing annyal reats. inall the deeide
able to exuminz; and it js by the d:cided casos, and thew alone, that Mr, Seeloy le
must be determined :—and as 1o aunual reats meaning comipound intorest
been expressly decided by Lord Longdule, and cos,

® Hashincun o Graar, 4 words are * annual rests i,
Jurat 10,2

1AL interest was recoverable on account
Governmnent js aware) is also the Master
a0 Equity liwver of cotniderable cxpe
ith either of these opinions ;
nder similar Circumatances,

ticnce,

but the idea that a Court of

oImne Lave
d cdses upon the sus)at whinhi 1 ivave been
aal lisbiiny
o the very reverw has
firmed on appeal by Lord Cottenham, Hs
thewncives de wot Carry comipuutid interes, ®

7. I was not indeed aware that Goverument denired an
Rave none in my opiniun of the ]y

one; 2ndly, because | knew that w
meat had no power to direct Mr. s

atal.  Even however if I had offered an upinion un the subject, 1 osliou,
tricted myself to the consideration of the actys) legal bubility of M;.
ton, that of a Person who is not, nor has been for the |
Government. Upon the moral Puint of view of 1he
s informed, that Gorverument deired ANy svitance from me jn forin,
‘ 8. Iiis certainly stared] broadly in the leating Text bk on the sulject, * Wiliiams on
‘Lxccutou." amony the “ grounds on which an Excrutor of Avtmininteator may be clisrped with
nterest,” “thar he been guiity of neglirence 1o omitting to lay out the l.u':lwy (or the beie.

¥ legal opinion oy 14, poat, |
stly, because Government had not asked for
on or that of Governgyent nughit be, Govern.
interest at any particulyr fate, of indeed hiterest

November last, 1
hatever my opini
erle to pay

d pmb;bl; have Fes-
Scrlean b present prsi-
wathrce vears, ay (Miicer of servant of
Tuestion Fasbouhi yot have convidered, until

& thair own oo,

fit of the Eatate iU o which the author tites
t Rorke » Hort, 1) Vo 39. :
Tehds o Carperier, | M,y gig veveral cases as por margin it and, am oancier

Amearniim s liwnpma, 1 yes LT place, * but if the Court obacties that an

Executur keeps motey dead an his basois withe
omes negligeace, and a breach of trust, ard the
"(which a reference to the suthoritics wi} olicw

out any apparent feison

of necessity, then j1 bec
Court w)[| charge the K,

xecutor with interest,’

tv mean interest at 4 Preents fur whih are
PSerrme Ml ) Vi Jr 29, I ; iy ® Sk
iy F e T © . uited tho eases in the thargm $ Tont books
Tarie e Tacer, 1wy w9 however are YErY Apt 1o min'ead unlcss their
Grmntct" | o, renta, 3 Y and g, 48}

Beaning is asccrtained by reflerence to the cases

which they eitr. Tie general words * the mobey,” and meney,” wou'd seem tv seclule all
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including morey sct apart for ereditors, legatees, and distributive ?harei for
e of K ot e ases h hat is mcant is only * assets,” or money belonging fo the
o e o c“ef "w':‘ ;““C“:‘S of Erecutors who acted in violation of crpress specifie
P Th‘" e, modm;‘c:‘i:cisiom refcr only to instances where oss has been occ:mluneq to:;
directioms lo mrc:t!, an l‘l‘ckee ving moncy dead in his hands,” which he was expressly dlr(; 4
Fitate, by the hxﬂ'm‘.ﬂ ducllinn of debts bearing interest, so as to bencfit t}.ne estate. d(:w
ito invest, or to apply in re a debt to s creditor of a deceased, or money being a legacy .
e o dul:c'“ a distributive shure due to a next of' k.m, none of (ha: mon:‘e:
L o e hcmgniﬂ respectively entitled, are, in my opx.mon, any longer :”_t__m
Y 'P“‘” " \ p?‘dul of an Exceutor or Administrator is towards the ﬂt"ﬂ;.'
i 'l?“" pm'u"‘)' u»c’ls " 50 as to benefit and augient the estate ; but to ;re nor;.,
protect «f, and to ".Vﬂf .o/' i pn-l:mn, duty is to pay thew, or set apart for t.he.m 't '1:1:d
e M!\‘ N l'cl:::;rnII‘]JriucipI'u I have no doubt that Executurs, Administrators
due to them, Aw a ge

i i ing to their bands in
i ‘hile in their hands, all monies coming ;
Frustees are bound to make profitable, while e e A T Tord Cheelion

of Ircland observes®  “We are not loosely to
permuit any man however respectable, to retain
\ Al .’ - - t
i i “xXecutor’s duty in thisrespec
f others in his hands without making it productive. A.nhl'hx'er;wn P
the moncy ¢ O:A trust estale a3 a provident person would wit uu N l,n i crery provident
i to deal :ul'_ t‘ est of his money when he hus got toge ther a u:im n“u““mamu ko e word)
e i rever, like those cited in '3
peneh M j " T'his case however, li o
e i inv the estate, o
e ll? trust by an Executor in neglecting to u?\eat a part of e et .Lhe e
e ress decision upon the point to which | have adverte b, (,l e case
) ) ) ‘gg.rt i tate to Le
Mwu.' .m,l " “uu ” nulpbclouging to the eatate, but set apart fn:lm- tl‘;c t(‘;l el ﬁ“dp::) oo
uf monics 2 ' { d and claimn thein ; and indee :
: : to come forvward an y o,
o2 o el o ini h t apart the sums due
parties, w I or Administrator hus set aj . oy
: ided, when an Executor or e e ey o
hascrer deci e ‘f :in and given public notice by advertisement that the mone)
ulees, OF pext o ’

*Hanagan r Nolan, | Molluy 85,

le

o
~

lht‘ﬂl th.‘ when ’ , ris
A nis
l ult "tgltct or d( la'l to lla-““ lllt‘ll 0““. ul: Lletulul or d"ul trato
.

in dc of so doing to pay them interest bm?self.
bound to juvest their moncy furl'pil:.;r: o;rxr:‘:itlfu:‘l_tkim > domg to '.m .Wt fr,qu,c:n,:s::
it maney e crcdml”’ E:ute ’will be obivious from the conmdc{nuon, tml 1 th“p.lmro
Jonker " hasctor ('" Pff‘ Ofa:edie wi!l;iu the year (i. e.‘bcfur.: he can claim p:lyrlzc.:fczcnulive o
entitled to s dx..mbuluc »h . ol e sentative, met o o pe,;;,u t;r e o
s * rested” in hin, and goes to of }[""::y would at any tine dcclnrc'lhc hxecu or Adminis
the fire i"‘“""_" '“d“ Cou:t of :{w such share for such ncext of.k!n or ‘m pj.nr::)i “ha:)i' -
"':_‘": me: ‘Ii:::i-:ci!:n:ltg:lee die within the ycntr.‘l;)r'l:;:'u:‘ :t,;,‘,c:,c,:::, 4 hat s the

ve, . : A

:nluunl of surplus, or whether th::’nli'}:?e '::'L"l:,:cy, 'The case of a creditor i:vl.u;ong;r still,
presentative of the first .lnut‘;:' or even a day, befure he can cluim paynflcn't. lg‘;gre .ere;co
s he ia nut buund to w,“'t ' )Lrn o of the Honorable Court’s Despatch No. 38 of 98, (hm x'-
thercfure (o (00 “‘"'"L. . l”j h-(;('lubcf 1858, No. 1463, Judicial Department) that, in Chester's
tract Al ies Cm"u'm:“: ““1 received back by Mr, Serle from Messrs, Brundfctt and Co.,
eate, theaum of 1 202 : :i‘:n placed to the credit of the Latate,” it must | tlunk‘bo tken
" properly oo b"‘"c.b"c" :t?ion should have been entered under the head of}hat ]:.stntf,“u
Lo e, (ot “h" ot ‘l“:: of the Estate, but) in trust for the party or parties beneficially
held bx Mr. Sere (no .:npl:-d as creditors, legutees, or next of kin, | uu? n.ot nnr-c. An :?;t:{-
entitled e tionably ought to have madc, as 1 before intimated in p:]nL o of
of this kind N7 S“’l"\‘“"q“l:f 1838 ; but when these sums were once set apart from the Es
Ist Novem :

my opinion dated itled thereto, I do not see how they could be aguin properly entered as
entitle '

for parties legnlly e o, |
s o s ahere . cnly directed to invert, violates
belonginy have decided that where an Executor, expr y Lo e volaes
ve re a: ” °

i ‘“"""Y i ) the moncy dead in his hands, be shall pay in ll‘:,‘ﬂ., 4 per cent, and
that dircction, and kecps ; 'h;nc debts bear iuterest, and legatees whose leg o the Bxtate
rectors o ntitled, when paid, to interest from ¢ .
. h ' decided, when an Executor or

. : hat ¢
itis equﬂ“) cleart ‘
X he end of the year,
p "“'b:c :_’“P:)c’ :rlilll extend ; but | cannot find any case that has
far as the

i unt to which they
has sct apart for creditors, legatees, or next of kin, the full amo
Adminitrator
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sve entitled, and given notice by public acvertisement that their money is
ready to be puid to them on their application, that if they do nol come for
of time, they are entitled to demand int. rest frum the Executor because
money for them; and, as a general rule, | concur wi
that ““interest i not recoverable on account of sums
the rate at which, and the pirticular circumstances
with interat, I shall notice presently,

layin: at such a rlace,

upininn
set apart™  The particular period for which,
under which, I think Mr. Seile i churgeable

t Deepateh No 38 of 1838, 10.  Mr. Serle it appearst remitt:d to his Loy

wWon Asents as fol.
pazes T and 3,

lows; in Hawes' Estate Rupees 5,876-1-6, in November 1516 ; and in
Chester's Estate £ 203.2.9 in September 1851, half of the

former sum was Paid to th: panies
entitled ; the other half, and the whole of the latter sumn, scem to have been returned 1o My,
Serle in June 1833,

1. The fiest question therefore is, is Mr. Serle liabie for intereat on these suun
June 1833 In my opinion a Court of Equity would not o eonsider hiin,
money at the proper time to the proper place,
and where, I think, the Court would hol
would speedily reach their hands. The Prop<r advertisements were puli.
George Guzette, and, | presume, in the London Gazette nlso, Such notices usu. Uy reach the
parties interested; people whate relatives are known to have died ju India in the Company'y
scrvice generally know that enquiry at the India House seldom fs
about them; and it is not often that people interested fu the propecty of such decense ! prieg
allow seren years, as Mr, Chester seems to have dona

 OF frelve yeors as My, Wicks, in M.jur
Hawes’ Estate, tn clapse without any inauiry on the subject.  Other nanies remitted alint (he

same time, throurh the same Azents, seem all —ay did also one ha'r in the ceof Major Hawes'
Estate—to have reacked their proper owners; and 1 think the question with the Coup wou'd
be, bul Mr. Serle reasonable ground to believe that these 1y cumy would do the same.  } .4
liability to pay interest, on the round that h» ouglt to have mvested, might be tested o Cie
way—suppose Mr. Chester or Mr, Wicks 1o have app'icd for and actually received their peney
from Mr. Serle’s L indon Agents at n period of six or twelve months aiter the money anived in
London, could Mr. Chestor or Me. Wicks bave elaiimwl iuterest for these G op 122
not, I apprehiend.  If not ; then where is the line to be drawn ? What w.
at which the Luadon Agents were bound to jnvest ? I can see no
der these circumstancesa Court of Equity would make Mr., Serle pay intercst for 2oy part of the
time that this money lay in the Lands of hiy London Agents for the express and Ho: 3 4 e Furpune

of being piid to these very claiimants. In law, jp ig true, his A senty’ Possesvion was My, Serle'e
Own passession, but Sir Thomas Plumer, ), R, in Tcbbs r. Carpenrert neverth

the circum:tauce of money Leing in an A rent's hads, as
in fact the Exceutors derived no bem fit, and dud not ac
12, It may Le said, | am aware, that Mr. Serle pec not hore remtted the mones ta Lan.
doa st all, until he h.d ascectained from his Agz:nts thag they had sctually dtu‘u\rft-] Mesen,
Chester aud Wicls ; and that, ull ther ft the monc) ‘hcl:r was, inthe Iy tiin
Fuzds, where it bore interest : i ini uld wnquestionally bave bt the better
a:d the proper course.  In one of these cases L understand it wag necessary tsell the Guvernment
Securities in order to Pay erediturs, Lutin such ense the balanee might and 1 thak ou bt o have
b en re.invested, azdiefosn i) Mo, Comater or Wicks tuened up. ‘
Court would st be, | thak, d

‘ ol Mr. Serle act bouj £ fe fani hud be ressonsbie arounds for
believing that the mouey would soun reach the Pirties 2 7
were actuaily living

e Partirs, an l'r.v tt fthec Yo i)'f“,
at or newr the pluce where My, Setle arat the mon-y .
that all elaimants but these tw o

piior to
He remitted the
the place where the parties entitled a. 1y,

Ay were,
d that he had boud fide every reason o

belicve thet it
hed n th- l"-il'! S.‘.ihl

b o elicit some infuriation

wonths 7 (Cearly
the precise pericd
ground for supposizr that o

d:1v relies on
sicw g 2 that
twith that vicw,

11 Madd 307

The fluestion howeser (g tl e

yoand tlen, CoLvider
wirmoues, and that these twn 41 po st
A Pto get s, the quating woy
¢ rcumstances, Mr. Serle had reascanlle griund to heliice that

took the best step to CORYEY it 10 it's owners,
the possitility of their being so deaf 1o
quini=s, fur so great a length of time, hold under these cireunergnces that
Mr. Serle acted bond fide, anl bud reasinable Keourds or belew s 1) 4 LY renttng, s bhe a1,
the surmns would speethily reach the Patlics, wol My, Scrles, that tuy

al be whetler, urdor te:ae
I osremitlg the money Le

orwhether e was mrally ta Llame fur pea worphog g

all ordinary notices, sid s feglectful of all UICIEATY .

Iehuk a Court would

aud i was thicsr ows, laule,
did uut recerve therm.

nazltation, 19th April 1859,
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[-‘orl‘ M George, J udicial Co o

i ‘hed Mr. Serle's hands, June 1853,
riod when these sums again reac : nds, 5%
J3. L new eome ltl(lJ l::op[:d the Administrator General and ;\!r. Couk ;‘e_vsiccu:l);{irthm
and from lllA d:‘le ,:.npay interest, but whether at 4 or 5 per cent is not, 1 thinl, very .
lig is clearly Liabie ’

; ity 14 hold that
. i sa [ think a Court of Equity wou
I think he is lisble to pay interest, becau frer the lapss of 10 and wven years respec-
is Agents returuing the money to him a " ily found, and that there-
the fact of Lis Aper im that the partit‘l were not hkcly to be |pccd1 y ‘.h et o
was notice to him bt either to have invested the moncy furtl.mn , ors , ;.;m.
he oug. riving notice that the money would be invested lljnoh.c o
pal!luc;'.sl; clearly no right whatever to keep ll:: mOf‘f{ “1: A:;: Vil
(Y . -
is doi ‘us g violation of the spirit o
: inistrutor General ; his doing so was ¢ inistercd by the Adminis-
Lands, even “;L..Ie( "\d;"l‘r:b:ﬁ:ru all assets belonging to the Estates -adl{""”&“,dulﬂt:emhﬂwi..
of 184, Scetion 9, “k '.L t by hiw in the Treasury of the Eant .ln(lu Lomp:m‘) e
trator General l(t: be r:nl: General in Council, and though | tlu.nk ll}e:;olir:t vioumy in thas
ordered by the Guverner et the spirit, intent, and clear meaning of tl Ty e
cally 'Pﬂk.‘"g' ‘ .‘g:'er:; should kecp in the 'l'l‘t‘l'l‘;r; :lnc\’[nog l";cb:l;‘::cu:e for retaining
the ‘\dmi"ulr.wr . .l ator General. L-ast of a ad Mr. Seile an 1 think the Court
received by him :: Adm‘:l”u: be Adninistrator Gencral, in J“ffu“)'. :f"’? ] \ctl '\:ru of 1849,
the money after he ceascq ; blic capacity, and the obvivus inten . Sccu-
. dcﬂllg his pu intl Treuury or in Government Sceu
would hold that, consi 10 have invested the money in the 14 bave produeed if
Section 9, it was his (:rll{lereforo muke good whatever interest the mO;“‘Y ‘;outben OPCE ; and the
y oD ’
rities, and lh.atJhc 2“;853 I believe the 4 per cent Loan was the ouly
so juvested v Jun ‘

o i ‘JCIU Arl.
h \ '.ll.l' t fULU' Pd ceuts llltll 1100.1 bdt & fr..'CUOu pd
Gdlctw 3 w

i Court
i [ said that I thought it not very clear whether a .
15. Aste th‘c e oflgtci’:':;:tb:“ or at 5 per cent, l said s0 bccau:.e whxl; t.p::rc:::;;
mould diree? M"-‘ e {. urts at home where the ordinary nte' of interes ruivly
the lowest mte given by the t ouv that the circumstances in Mr. Scrlc s cuse quuet iznbe p:)id;
tower than in fudi, | u:lno Coart of Chancery in England bn.dlrccled 5 pellj- Fc:n_e be paid
these in the cases wEHEY ;re\nml rests bave been decreed. .l think that b‘ad n:um“  ocwurred
ouch I wl:bo;c :tb::;trc would not have decreed Mr. Serie to pay 3 per cent,
in England the Cou

d ( pO ini i fer to two
Of this opwion l WI“ re

|h¢’ have COI‘II.IdEI'L‘ it & case fo IDDUIl Testa. ll] sup rt ! : ‘ )

* A CiliUD:O‘ Lord 'l'hurlow uud LOl'd leon. ln Forbes e Ronf he

¢ 28Bia C C 430, Gt

: ities: 3 per
X . heritable or persoual securities
. ill to invest in land, or on ) t the money to
executors were directed b!_lhljl:lor Government securities, but the execu:o:sn:icf;f Cl:" cmpylov-
ceut was obtainable ‘l)): hdcn::uuly 4 percent,a caso of gross b;uch Of:w;n'crackgu . Bd““.‘t
one of themselves, on bond, ly decreed thento pay 5 per cen !
d Thurlow only d¢ ill to invest. not ouly did not do so,
ment of the money. - Lor hough directed by the will to .
the executor thoug o de aid, though the only
b Jua. md W B k :I:neccmrily. falsely pretending dtbtf to b° P‘“Lord Etl.’don calling
but sold out '",‘h? stock, t t whom he pleaded the statute _of limiwation, - d:xct and
one was the PlincifTs, ll!‘t'“;‘_ were negligence in not investing, but ufgru‘u. mmi‘?; ke s
this a ecry strong €85, " t, gave 5 per cent, but snid it wus* wot :ca’n‘c for resta. it to
breach of trust in wl:mg ou ';gl:-cu—d the case to go much further.” ‘Tlicss two cases appe
Court has always ¢
po.c the

to go very fur beyond any thing in Mr. Serle’s care.
me

14,

tvely, .
upon, as a public officer,
have advertised apain fol.' the
ed within a reasonable thwe,

ion of money was not ouly held unjus-
16. Loid Thurlow in t-WO cases § where thc(il:.:{jlc],“:ut whele lyhe exccutor was w-PPde
{ Pertina r. Baraton, | Bro .1(:. ¢ ’.‘1‘&. to havo derived advantage flomh‘l.' gm:,u(::rﬁ
Browis 9. Suutuuuus, st 4 per cent. Lord LuuBF’"“’“g nowu hare
¥ Trevcs o. Townsbend, 1 Beo. C'. e B ial (i. e., beyond wmere retention and umn-mvcmncll!-) ‘: c :mlf
e e Lt Ho m o e i e 1
or with abore in his hands for 1o years, ,
:ﬂ‘.cr::rc:;’um, 1 Ju:.‘lud.wv . tecreed oaly 4 ;::rl:eut. Sir W. Grum.' ‘\l:;stcrlufli{?li'u:‘“i;g
liable un bonds Learing jutcrest, s Jf it was the cxect_ltor s duty Onog) B
¢ Rucke v, Harty 11 0. J1. 80 d Lie hus neglected to do su, complite n'xde.m“"y "mch e Court
secure prufit fo the EJIU’;’},[.:arc been oblained ; Lut that is moé the prlnclfl'c ::ln:: i possible to
uuless hc"pa."lc:'”l‘:ch::i::olbiug of employment, but were peglect to pay,
P;ocmll\- * ¢

charge Lim with more than 4 per cant.
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17. The cuses vary cansiderably. The later casest differ from the o

1 Wilker o, Woojwarnl, | Russel 107.
ohia v ! 0). N
}ffi;."."’:ﬁ:JL'n:.‘&ff‘z.ﬁf 2 where the executor has empleved the money

Williams ». Powell, do. 411, for his awn benefit —and here | ahould
that I think a Court might perhaps hold that it lay on Mr. Serle to shew that he d
the money for his own benefit, during the time he so0 improper!y Tetained it in his oven hands, vig.
from June 1853, till he paid it away. If the Court wereso 1o hold, then, in caseof his ia
this, the Court would probably charge bim wih 5 pet cent, perhaps even with anny | terts, Lut if
the Court fuund that he had merely retained the money, and heen guilty 0als of wr. e nesligence in

CINLLing to invest it, then | think ¢
§ Attoracy Gesemal v. Alonl, 4 De Gex, Mac, and Gor ruling of [,on| Cranwocth i a VEry recen? ease §

it which was one of omission to invest undep cir

cumstances of zross neslizence, the Court would merely ch irre hin with bpercent simple intereqt |

18.  The general rule on this subjectmay be best Riven in the words of the

of the Rolls, in ope of the Inte canes Wwkich |
I Jomes v Forahl, 13 Beav 39229, have alrendy referrcd.] ¢ The rules which o
Ply to the cases in which executors are charged with interest on the |

obsrrye
id mag emp'oy

ling te nr.ve

hat, upoa the

the principlcs
them to particular cascr Generally, it may be

vourht to hyve Inveated,
the Court wil) cburge him with simple interest at four Per cert, on the se bilences; if. in addrtion

tosuch retention, he has committed a direct breach of tuat, or if the fund had bren takeny by
him from » Proper state of investment in which It was Producing five P<t eent, he wilj be ch_,xﬂ'i
with interest after the rute of fe Pereent peraunum ; if, ip adlition to this, fe Las emiloved
the moaey 0 obtained by bim i trade or speculation, for Lis own benefit ynd u,\.u.l.sgv.‘he
w:li be charged either with the profics actually s obtain,d Ly him from the Use of the ey,

or with interest at five Pt cent. per aunum, and aly, with yearly rests, that i, with compound
Dterest.

ut with yearly or haiy Yeuly pa,,
is not a0 clearly defined, yor are the decided cancs by any mcans free from vbacurity or contre.

diczio.u." But i may be safely srid, jq the words of an tmikent gy WHIcr on ()i, suiicet,
» o wlich (le Court w;)) charpe €AccLler and

trusices with mure thay 4 PEr cent iutercat, or with compound intereat, and 1o Fosapics by
which twe Coyry B rcguiated iy dotng 10 are ins olyeyd inmuch Uncertainty,” '
19, l_can finl w0 ease in (e Limiks ex wtly parallel to My, Solve. Tikink thae 8 clam
for Intorest nf pretecred by M, Chester or M, Wieks under 1o Peetling circumt; cen of tie
Bolces publ e N the Gazettes, and their great lachs, Rould be alming one of fi
and, for .lho frasons alrcay given, | think (e Court wouly aes decrec Mr Sle 1o
tefest prive to Jyne 1853 5 that jy «ruld deeree |y, n
smular cass jp England, Mr, Serle would not by Wore thay § SR
hete he w,yly Provably be decreei 1, PAY S per cent on 4. b b ag e 2
bere, but brcause (4 I Sl b b

, . .
: Nesa the Cuurt shoyjy led tha e hisd cing
CUmstances in by Che are such gy would in nyy ,
Cean. >l e, such o woud indyee jy '

ol .tgres un
’:t" €% ine
Mo pay datereat froin that dotc 11y, am s
tecrecd 4y pey

o 1ote of puterent
"".‘ i Moyt the ¢.8-
Pinion inuce o Court gy ) el te e B oper
tlo l.lv;cu:v: Alihual testy, atid ‘t.\ll of al!

vl aea Coust
fcompuuml TH IS

Siined, T . : © e
M Lk, 15, Wighen, THOS. sy LNLY f..\.\ i, '
eldrvcife owrrad,
N
[ ]
o 2. Oapra THenron, No, 505, dated 154 Ajnl Inrg,
The Arlvocate General

_ replies 1o 4 f ia } ty Co o
B b Bubruary pngy, e reerence male to b iy 1oy 3y rutey Co

P —— ——

e e e e ——— —~ e~
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2. Asto the counse to be pursued by Government in respect to the further demands to

which Mr. Scrle may be liable on account of the various estates mcntioned.b_y tl.ne Alilditor',
Mr. Smyth gives it as his opinion that unless any matter should come to light dllclonn.g .nny
crimin.d.mincouduct on Mr. Serle's part—such far instance as would come under the Pxiovmfml
{ Act X111, 1850 — Governizent can take no steps whatever, In mpect to any civil claims
oGovcruu;cm would bave no locus standi at all. Any suit dut'my be instituted must be in the
name of, and under 8 Pewer of Attorney from,. the party making the .demand upo'n Mr. Serle.
All therefore thut Government can do, in lh&{ oF any future case, is to transmit to t!:e Se-
cretary of State in Council for India, all the mfonmu-on 'respcctlng law or facts that is pro-
curable here, lcaving it to him to make such communication as he may deem ﬁ.t to the paz-
Lies interested, and to them to take thereupon such steps as they may be advised.

3. The Advocate General considers that the Government should not comply with Mr
chlc'l. application for an Audit of bis Accounts with his former Agent,

4. Huring thus disposcd of the two questions on which he decms his opinion to have been
dirccll. asked, Mr, Smyth discusscs at much length the further point as to the extent to
which {[r sa'lc is legally liable to be churged interest, on account of the estates of Hawesy

‘bester. .

e (J; The conclusion st which he has arrived js (para. 13) that Mr. Sﬂ:le is clearly liable
to pay irterest from the period when he received back the estates from his London Agents,
or June 1853, to that on which he paid them over to the Administrator General, and to Mr.,
‘ook respectively.
o e. :: to t‘lec rate sand mode at, and by, which the interest shonld be calculated, Mr.
Smyth gives it as his opinion that in a sjmilar case in England Mr. Serle would not be de-
ereed to pay more than 4 per cent, that in India he would probably be decreed to pay § p(ls c;n:
on account of the Ligher rate of intercst hero ; Lut wor because (unless the Court ahou'd n
Nots —Prore rare. 1711 woild o+ em that the onws of dis-  that he l-ud Fmploycd the money) the Cl.l'c‘n:.l-
[ of wouli be en i z’:'m._:ﬁ“‘"ﬁ' ey beThare gtances in his case are s‘uch‘u would in his

Lﬁ :'CT&Z'.T, b o feurlt dunig tbe ume ke so  opinjon induce a Court in Lnglu?d to give 5
L"‘:'”‘""' rrienliin by owa bunds v from June per cent—still less such as would irduce it to

delc.:e.:::::r:‘:z::;; least of all such as a Court would bold to warrant the further step of com-

und intercst, N
pe 7. Mr. Smyth's opinion refers ouly to tho estates of Ilawes and @lc;g, bm. xtﬂ: cloar
that the cleven estats wicntioned in the Auditor’s l.cl('.‘r of 24th Dc:embc.r M, u;: u’. ; u;:o
prediecam :nt, and that intirest on them will be similarly chargeable against Mr. e; cé or ;
prriod that intervened between his receiving them back from Mesars, Brundrett an 0., an
making them over to the Administrator General. . '

8. Chester's estate and the eleven estates brouzht ,to aotice by the Auditors have been

de over by M:. Serlo to the Adinistrator General, I‘l'iw Guvm.'nmerft resolve to furnish g
= h A Ivocate General's apinion to that Ollicer, in vicw to his taking such means as may
NG eh' ‘ fm; recovering (rom Mr., Serle the interest that may be due by him on account
bf e et It is remarked that Mr. Serle has already paid interest at 4 per cent, on
0" 11!0'0‘ l-an.r om 1ith September 1851 to 11th October 1858, and that he appears chargeable
e o rRu .t‘l 29-12-6, which was deducted by Mr, Teed on his remitting the
" cc:u:,r::::):;utc l:)‘ Mr. F. Claike at the East India House, such commission having been
stioun

cady ¢ d by Mr. Serle, .
d”"::" ‘;‘:rl’:hwc:' estate Me. Serle, itis ubu:r\'cd'. has been npp?izjd to by Mr. h(;o.‘;ksfor in-

. he amount of L154-10, for 9! vears, which he was to.renut by the first Mail Steawer
'”;‘:l't:aor\l' The Auditurs will ascertain and report whether this bas been done.,
“ Jll). .Tlm Guverument regret that they cannot rcgard the explapnlno? ;;ucn biﬁ;;};_sfg_':
iz his letter, 10th Junaary last, to the Auditors in respect 19 the portion of the sum 1'3 o
et unaccon ed for, 10 be by any means satistactory. Until the letter fiom Mesars. Brundr
i “:'““’““:‘ ing ;h..l amount tn Mr. Scrle be produced, it cannot be known what were the
s o "'""“.'"E: ded in the remittance, uor whedher Hunter's estate on account of which Ru-
fu"hﬂ'.‘"“_“" l?:lc lu have Leen paid, was one of them.  The alleged remittance to Meusra. Brun.
dr:“t"'T’L": ‘::f Kc:lptﬂ 3,000 also cannot be admitted in the wbacnce of reccipt or voucher
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of any kind. Moreover the balance yet unaccounted fur, even if both these items were
allowed, is greater than is referrible to any

418180t par.. corrreees o 15,100 di(for i g ich i wou

Givea ia Mr. bcth- lluu 1ok Ju:uury ............ 14,408 the m,]c‘ in exchanye, ',huh irdeed would bo
——— more likely to huve been in favor of the remit.
__ %% tor, than the contrary,

11. The Auditors will again call upon Mr. Serle for the letter of his Agents forwarding
the remittance of £ 1,516, and for the necessary vouchers required to prove the disposal of the
amount—4£ 1,516-10-6, less Rupees 10,198, Annas 4, Pice 8—s1ill unaccounted for,

12, The papers now recorded will also be forwarded to the Right Honorable the Secretary
of State for India in continuation of the corrupundcnce already transmitted.

(Signed) T. PYCROFT,
Chief Sccretary.,
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