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- Proceedings of the Madras Government, Judicial .Department,
for the month of November 1859

No. 11. Read the following letter from T. CLARKE, Esq., Magistrate of :Madura;to T,
PYCROFT, Esq., Chief Secretary to .Government, Fort Saint George, dated 12th
‘Octobler 1859, No. 213. ' '

1 have the honor to submit the accompanying correspondence® with
; the Session Judge, in which the power of the Magistrate to interdict
procession, going down 2 certain street, on the ground that thereby ill-blood was gendered,
animosities created, and the public peace endangered, is denied and to add toit a c,ommunicao
tiont since received from the Joint Magistrate. .It appears from- the
Joint Magistrate's proceedings, which led to the interference of the Ses-
sion Court, that the contending parties are Christians and Hindoos, that the carrying the pro-
cession down the' street (')bjected to is a novel prodedure, that the 'Hindoos’ prejudices and
that, though they have, with a view of not disturbing the peace,
rocession to proceed down the street in question, for two years,

# Enclosures Nos. 1 to 5.

+ No. 6.

passions are inflamed by this act,
allowed the parties carrying the p

they have done so und
brought under the cognizance of the Joint Magistrate, who has, after enquiring into the matter

and on being satisfied that the carrying the procession down the street was not usual, and that

the Christians have streets round.their church; down which the procession had hitherto been’
carried, issued his interdict appealed against. ‘ -

2, The Joint Magistrate has observed that the ¢ innovation is not the only objection raised,
but the passage of the procession, along the Pagoda street, is offensive to the prejudices of the
Hindoos and therefore must give rise to much excitement, and be a productive source of ill-feel-
ing, the ebullition of which, will necessarily result in disturbance, and serious breaches of the
peace, to prevent which is the evident duty of the Magistracy.” ‘ :

3. The Session Judge, in reviewing the J oint Magitrate's order adverting to the admissions
that the road in dispute wasa .public thoroughfare, used indiscriminately by Hindoos and
Mahomedans, and that the Christians had also used it for the last two - years, observed that the
Joint Magistrate ¢ had exceeded his authority in depriving the latter of the vested rights, and
that, while Mahomedans are permitted to carvy the procession along the Pagoda street, the
prejudices of the Hindoos towards’ the Christians, cannot beaccepted, asa ground for depriving
them of their common Law-right.” - o -
. ITe. denies the . competency of the Joint Magistrate * to dispose of the question of the
right of way,” and rules that ¢if the Hindoos consider they have an exclusive right to the street
in question, they must prove that right, before they can be justified in interfering with others, for
using the thoroughfare.” He admits it to be the “undoubted duty of the Magistrate to,prevent
disturbances and breaches of the peace, but until itis clearly .shewn that the right of way is
restricted, by Law toa certain class of people, all have clearly a common Law-right to ‘use the
thoroughfare and should be protected, the energies of the Magistracy being directed against those,
who would unlawfully molest parties acting in prosecution of their rights.” v

5. These proceedings of the Session Judge were furnished to the Joint Magistrate, who
verbally intimated to the Magistrate his intention of soliciting a review of them. :

G. 'The Joint Magistrate appears to have been prevented carrying out his pyrpose by ill-
health, which necessitates hisleaving the country ; but he intimated to the Roman Catholic Priest
at Dindigul, his intention to appeal and therefore his inability to permit the Christians™ proces-
sion to proceed along the road in question. -

%. Trom this decision, the Reverend J. Rapatel appealed to the Session Judge, who animad-
verted on ¢ the improper courseiadopted by the Joiat Magistrate, who, he remarked,” had entirely
forgotten his position as & Magistrate, he could not or shoul

at issue, his clear duty being to obey the orders of the superior Court, leaving the interested

party to appeal against them if they see fit.”

8. On the receipt of these proceedings I submitted to the Session Court that this was not
a merc question between parties, but one in which the public interest and those affecting the
maintenance of the peace were concerned and referred hith to the Order of Government of the

aGih March 18359,

-y

er protest, that, in the present year, there was a disturbance, which was ~

d not have any interest in the matter’



. Proceedings of the Madras Govemment,JudzczalﬁDepartme t
Jor the month of November 1859 "
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9. It did not appear to me that i
. roce ;
Law-rights,” and I questioned the Prl; rl.e:smns; could be deemed * vested rights” or  common
Frocessions, when the doi priety or safety of allowing the contin '
: s: Wl oing so would lead to a breach of the : Mo F CHEtEHATY
passions of an ignorant wid Faiitieal prcpile, Peace or inflame the prejudices or

10. The Session Judge in reply declared himself
.and not to be influenced by Government Orders
the Government for an instant intended to dictat,e
pursue in disposing of cases,”

““bound in his‘ judici
Judicial awards by the I,
and remarked that he could not im}a,gine tl?::

to the Courts of Law the course they should

11.  Referring to the decision of the Civil C i i ‘ '
:)it:]n]:‘);cti:ﬁ])f: 18t5h7, the Session J u.dge observes ¢ l::rii x;)loétif eztll i:cl:’ptl?t) i ey o
oo thy au'ew(,: on;i ::s;e. processions cannot be interdicted the use of th:e publi
el fhay as eind ed in a proper or orderly manner, and those who obst G oonds, pro-

shewing their right by Law do so at their own peril,” and hes rll;:t Ol“Prevent
ves it to the

Magistrate to carr
. y out the order of the Court i
tain anthority, n such a manneras may be necessary to main-

as the true exposi-

12, It appears 3 in hi

ikl At Iifith ;:-)i:::e tiliithessx%rll Judge, in hx.s proceedings, mixes up and confound

D e Do worio e i ghts, 1e Joint Magistrate was acting solely as a disinte nds

b prosent net only sorual & e c}:lomfort and well-being of the community, and theref ;ested

or excite others to create itrea'.c[‘hm';f t?e i une wehacts 2 have a deag t:re e

important Clausein the D : ° Sesson J udge appears to me also to have ly pres o
n the Decree quoted by him and of which he makes such lan':f:rver ooked a mast

e use.

13. Itruns thus—* 1T '
nsuchaw i
I avdi-a e a way as the Magistrate may net object to
: ery 1 question whether the case laid d i D
Session Judge is strictly analogous to the one unde fal o e
. anal r reference.
procession was a gooroo, in this the insignia and emblems of religi
o

as dangerous to the
cree quoted by the

on were being

. . g paraded about,.
t ‘114«: 1\j}ga-m the Session Judge’s order interferes materiall

vested in Magistrate and Police Officers as guardians of the

the efficient discharge of their duties as Officers of the peace re

y with the discretionary power
ace, and which is so essential to

just rights and civil liberti i
istre:t o nc;xizll l:lbertles, b.ut it does not appear to me that to carr ;
focting and vl 1y emonstrations, having a tendency to provoke and e:{c: PTOC.GSSlon down
enc i e iti
€, constitutes any part of a man's civil liberties, and I hard] ‘:‘{m:m;: o
ardly think a Magis-

trate would be w i
arran 1
snnsa) and offsnatie ted m'resor.tmg to extreme measures to support a part ho insi
ft proceedings, in infringing on the liberties of his fello»[:' mjevnW it By

16. The order of the Session Jud

’ ge therefor
the declared judgment of the Foujdao oo s ot Only tox e ot vankires il

‘ ree Udalut and to contravene the Orders of Government
* Minutes Consultatio . :
- . uot in,*
Do. n8th“SA:g‘m 1854, No, 614, Judicial Department, par e 1 sy
Do s Soy ; gg :’ - riment, p agraph ; but also very seriously to
, . - b} .

, do. do. cripple and impair the
powers of the Magistrate
as the conservator of the
peace.

17, Ttk ;
1e Court of Foujdaree Udalut have more than once declined expressing an opinion

on a Ie{elence fl‘Om ']le o 1[{]13 a“(l seem '() ]'e‘er t 14 t e u S' 10Ns sh()"l(l com

18. ; :
princigles ::gltllgc:iliie(:ze?n:ent l.>e sa'txsﬁed thaf the order of the Session Judge enunciates
T ey consmerx;tima tohlmpau' 'the efficiency of the Magistracy, I would respectfully
Pleader th e 1 Fou.da;): vIvI;tlher it would not be desirable to direct the Government
YRR mecenrg Tl s.}ss : eJ a u!‘. to cancel the order and issue the instructions, which
sion Judge in regard to t]le duties and powers of the Magistrate,

e s, st

In that case the subject of the
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Proceedings of the Madras Government, Judicial Department,
' for the month of November 1859
U e
Eatract from the Proceedings of the Session Court of Madura, under date the 14¢h July 1859.

" Read Miscellaneous Petition No. 56 of 1859, presented Ist July, by Moya Coodoomben,
complainant in Register No. 26 of 1859 on the Joint Magistrate’s file, appealing against that Officer’s
decision in a charge of assault,and his prohibiting petitioner making use of a certain thoroughfare.

Read also the order appealed from,

The petitioner complained against certain parties for preventing the passage of a Christian
procession through one of the streets in the Village of Balasamoodrum and with assaulting
and beating him. \ .

The Joint Magistrate discredited the evidence to the assault, and acquitted the accused, and
directed that the Christians should limit t
to the customary route by the ¢ kosoova theroovoo” or Potter’s street.

The Session Judge has given the case his best attention, as regards the acquittal of the

accused on the charge of assault, the Joint Magistrate being competent to dispose of the charge,
hat it would appear that there wasa disturbance, and riot

it is necessary to remark further t
ng with the progress of the Christian procession down a

consequent on the accused interferi
certain admitted thoroughfare.

The question before the Court
petitioner of a common right of way,
that the custom of carrying the images
the streets through which the right of way is now claimed for them,

¢ It is true that the Christians have done so for the last 2 years, but under protest, as is
clearly indicated by two reports of the Natamgar to the Head of Police in 1856 and 1857.”

"« The innovation is not the only objection raised, but the passage of the procession along
the Pagoda street is offensive to the prejudices of the Hindoos, and therefore must give rise to
and be a productive source of ill-feeling, the ebullition of which will neces-
to prevent which is the evident

is, whether the Joint Magistrate can legally- deprive the
along a public thoroughfare. He states that ¢ itis evident
of the Roman Catholic Christian Church in procession along
has not hitherto obtained.”

much excitement,
sarily result in disturbances, and serious breaclies of the peace,
duty of the Magistracy.” .

¢ T{e farther admits that processions of the different sects of the Hindoos, and also those of
Mahomedans pass along the street, yet from their being customary, they have not been object-

ed to.” '
The petitioner states that in former years the street was paraded by the Christian proces-
sions, and in reply to the Joint Magistrate’s statement, denies that when the procession went through
the streets last year, therc was any objection made, and avers that the Natamgar's reports allud-
ed to, had no reference to the present dispute, but to ccrtain disturbances between the right
and left hand castcs. ‘That no orders were issued prohibiting petitioner bringing round his pro-
cession, nor werc the Peons, as alleged by the Joint Magistrate, sent by the Police Ameen, to
stop the processicn, but to prevent disturbance, that the parties who object to the processién have
nothing to do with the street in question, or are residents of it ; that the street which the Joint
Magistrate has restricted him to, is too marrow to admit of the procession passing with ease.
That it is unjust to allow some parties, and prohibit others to use the public road, he therefore
prays that he may be allowed to proceed unmolestedly through the street as usual.

In the present case it is admitted, not only that the road is a public thoroughfare, Lut used
indiscriminately by Mahomedans as well as Hindoos, aud that the Christians have also used it
for the last 2 years. It appears, therefore, to the Session Judge that the Joint Magistrate has
exceeded his authority in depriving the latter of their vested rights, and that \yhile Mahomedans
are permitted to carry their processions along the Pagod
towards the Christians, cannot be accepted, as a ground for depriving them of their common
Law-right. The reports of the Natamgar, presuming their purport to be as stated by the Joint
Magistrate, cannot aflect the question, nor is the Joint Magistrate competent to dispose of the
question of right of way, the accused, or Hindoos, if they consider they have an exclusive right
to the street in question, must prove that right, if questioned, before they can be justified in
interfering with others, for using the thoroughfare. It is doubtless the duty of the Magistrate
to prevent disturbances, and breaches of the peace, but until it is clearly shewn that the right

hemselves on the occasion of their religious processions

a street, the prejudices of the Hindoos
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s of the Madr
2 B ) ..
i dras Government, Judicial Department,

Jor the month of November 1859

f - I3 ki
:) way is restricted by Law, or custom having the force of
ent tribunal) to a certain class of people 1 e
?

thoroughfare, and should be protected, the
those who would unlawfully molest parties
) b

all have c]ear]LaW’ (and so adjudicatedly a compe-
. y a common Law-right, to use the
:cnt;a;fl.es of the Magistracy being directed against
ey .. g In prosecution of their rig
e tha:;zﬁ ic{l)r(;x;tted that for the last 2 years, the Christians hav e
| g r protest, the Joint Ma vo
was made, the Officer receivine it shoul
who could alone decide the mZtter
of 1857, the right of way thmurrh,
State, and it lies upon those w '

’ e uscd the street in question
is .. ’
dgh;tvl‘:iefcoulg not deprive them of its use, if the protest
s referre : ’ ..

as laid doors b hthe protesting parties to the Civil Courts,
a public th y the Sudder Udalut in Appeal Suit No. 41
: o wou{;d ic t .orou.ghfare *“ is inherent” in every subject of the
* custom™ having the force of Law depri {'estla.m him in its exercise to shew some * Law” or

aw depriving him of the privilege, The Session Judge thercfore

o

resolves to annul so
: much of the Joint Magi ’
Istrat
bt ot vy, thioe 4 thomu"ﬁfare e’sorder appealed from, as affects the petitioner’s
. ° ’

———

Hend Mised o pote Court of Madura, under date the 13th September 1859.
endJ. B, Trinmall ms (; 101: lb.lo. 7-9 ?f 1859, presented 12th September 1839, by the Rever-
an Catholic Missionary, appealing against the order of the Joint Magis-

trate, prohibiting the
g use of a certain : :
spedl . thoroughfare declared public by the Session Court in

Lztract from the Proceedings of the Session

Read lettel‘ from th i i \} C“d J Rap&tel 0( I) "d Gul ddted ~Ot 1
e Jo]nt I\Iaglstl‘ate to thC It
= 3 ever 3 .D ’
{\ubust, NO. 4‘6, Ob'ectlng tO the Ol‘de . Of t,he S ; l | o ]l
84 q ) k T G;SSIOI] (zoul‘t, ddted l‘l‘th Ju] 3 and lntilnati"" e
Pp B 9 c uent 9 l i isti
zntend‘ ‘() a : (Zal a(‘aulst.l]t ﬂn.d.tha.t cons q : N cannot pc'rmlt the Cl)l‘lstmn pI‘OCCSSion to
IIel'e entLr Extract Proceedi”gs, SeSSiOD Court l i‘t.h Jul y a‘ 8\)9
» .

The Session Judge o i i
B ge on a consideration of the above, i ini
N : on ove, is of opinion, that t] i i
s 1tt1r.e131hforgotten his position ; as a Magistrate he cannot ha:’e or 8‘1‘1301‘1"1“‘ 1\{“3'3““0
srest in i i i ’ (
inter e mat?er at issue, his clear duty is to obey the orders of tha s i it
e interested parties to appeal against them, if they see fit 7 superior Court, leaving

As pointed i . o )
oo of aI:-i"ht ofo::;natrl:; i};l;):)eed(llnga of the Ses?xon.Court, above noted, he cannot depriv
that a manais not to’fro a cerm;m t(()l protect him in that right, and uphold autho C}:rnc any
Magistrate’s duty is to I;otec{ n road, because another man will oppose him, i fn ¥l’ Tl
that if he exercises the{n the .3w.xlnla1n 13 his rlghfs2 , is futile ; the
with the proclaimed vested ri"ilts l £ cad to opposition ; the party who would forcibly i
i : o B o another, must be prevented by t} orcibly interfere
“and if he' persists, punished accordingly. If the Joi ¥ the strong arm of the Law ;
turbance, it is his duty to proceed to the spot, and seeo:;::t ;\lla%"Strate anticipates any djs-
isting i i H 1C 1, 1
:leoix:t:;o iltt::‘::tli)‘;"(‘i’ﬁs’ :‘j has no Po.wfgt. to S}‘SPend the order ofat‘;:e1 sSt:]sls)i}:)(i:d(,,‘c? ne that t.hose
confrreg,ation the grounds ofrll re;?ol?smlllty: l.nsiiead of Adirecting petitioner to ::t’lfl.nd if ]’_e
"hozld have l,uimself tl hw ¢ the I:eStnctlon has been ordered, the Joi . [;\dm.to his
z‘ourt N decide’dorth;:o:}lg his subordmatf:’S, infermed the OPPOSité art (:;nt lIag‘:str'
Y s . .le road was a public thoroughfare, he could party, that the b.essxon
to be made, so long as legitimate use was made of it; but t};at if di ’n?t allo\\: any resistance
order, they sh(fuld procced in the regular way, by 'appeal o hav:s:‘:mﬁ?d with the Court's
rev-ersed by higher authority, he was bound in duty to u 3}1’01(1 ol it reversed, but that till
resist would do so at their own peril. ’ E it and that those who chose to

ate

The Session Court has had no intimation
Court h of any appeal having been preferred i
no cause for alte.rmg'the views alrcady expressed, declines to suspend the orI()ler ;‘::Se'da‘:(‘!ts‘«efe;xug
hearing, and which till suspended or reversed by some higher authority the Joint ) o ) u‘“
bound to carry out. ! oint Magistrute s
(True Extracts.)
(Signed) R. k. COTTCN,

To the Magistrate of Madura, ;
(True Copies) Session Judye.
(Signed) T. CLLARKE,

Maygistrate,

n : .
ot to deprive him of them, on the plea -

i

- petent to dispose of the question of right of way; that,

IR RIS TR s wes o, . enraanttrasntes 1 SPPaante rThe et PPN PIE RPN

Proceedings of the Madras Government, Judicial Department,

for the month of November 1859.
RETURN. ‘

The Magistrate has the honor to acknowledge the receipt of an Extract fro:n the Proceedings
of the Session Court of Madura, under date 13th September 1859, animadverting on the proceed-
ing of the Joint Magistrate in not carrying out the order of the Session Judge of the 14th July
last, allowing certain Christians to proceed in procession down a street in the Village of Balasa-

moodrum.

2. The Joint Magistrate, it appears,
ed to the parties, in whose favor it was passe

-

objected to the ‘order of the Session Judge and intimat-
d, that he intended appealing against it, and that

consequently he cannot permit the Christian procession to proceed along the road in question-

8. The Session Judge has ordered that his order be carried out at all risks. The Magistrate
is bound to submit to the order of the Session Court, and will jssue instructions to the Joint

Magistrate accordingly-

4. The Magistrate is not prepar

sued in this matter, it was clearly hi
Session Judge’s order, for the consideration of that Officer,

red the matter to the Foujdaree Udalut and Government,
health which renders it necessary for him to seek a change of climate is, the

the reason he has been unable earlier to submit his remarks.
this is not a mere question between parties, but it is
ffecting the maintenance of the peace are concerned.

ed to subscribe to the course the Joint Magistrate has pur-
s duty to have submitted his reasons, for objecting to the
and, if needs have been, to have refer-
but the state of the Joint Magistrate’s
Magistrate believes,

5. The Magistrate would observe that
one in which the public interests and those a
istrate feels bound to question the cor-

G. And as the conservator of the peace, the Mag
dings of the 14th July last, and

rectness of the doctrines laid down in the Session Judge's procee
those now under acknowledgment.
7. Tn the former proceedings the Session Judge remarks on the Joint Magistrate * depriv-
ing the petitioner of a common right of way,” that he has deprived the Christians of vested
-rights” and of * their common Law-right” and observes that ¢ the Joint Magistrate is not com-
though it is doubtless the duty
of the Magistrate to prevent disturbances and breaches of the peace, yet that until it is clearly
shewn that the right of way is restricted by Law or custom "having the force of Law and so
adjudicated by a competent tribunal to a certain class of people, all have clearly a common Law-
right to use the thoroughfare, and should be protected, the energies of the Magistrate being
directed against those who would unlawfully molest parties in prosecution of their rights.” The
Magistrate cannot do better in this instance than refer the Sessin Judge to the Order of
Government of the 26th March. 1859, nor can he clothe his views in more appropriate language
than is there found.
¢ The public high streets in all towns are the property not of any partic
the whole community, and every man, be his caste or religion what it ‘may,
full useof them, provided that he does not obstruct or molest others in the use of thex,
must be supported in the exercise of that right.” . .

ular caste, but of

has a right to the
and

“By the full use of the streets, in the above passage was meant their full use for necessary
and ordinary purposes, of which the carrying out of a dead body quietly for interment was

clearly one. The same principle will regulate other cases. Thus in those instanced by Mr.

Ratliff, every man must be regarded as having a natural right to proceed along the public
and no obstruction

highway in his usual conveyance, or to add an upper story to his house,
to the exercise of such rights as these can be tolerated.” : c

“The Gooroo, to whom the Acting Magistrate allu
x.:egarded as at liberty to press along the public streets, in
is not to be prevented from so doing.”” ~

« But it docs not follow that he is to be permitted _to traverse the streets: in processiom,
with flags and the like insignia, and if such a proceeding would be likely to excite disturbances;
the Magistrate as the guardian of the public peace, should certainly prohibit it.” ‘

des, must, on the same principle, be
the same manner as other people, and.



p,-ocea;l;“‘ e ot 1 i o e i i e i e
3s of the Madras Government, Judicial Department
Jor the month of November 1859 ,

“ Speakin . enera : .

— extentgag "~ cl(i{r:f::tuii(;he Pub!lc streets for the ordinary avocations of life, and to
acts of a like character, is one thin Ctom'emence % t.he individual ;may require, or to do any
or get up demonstrations hithertg’ 0 go beyond this, as for example, to carry out PTOCGSSiOY;S
others and affording provocation OdUNTS}laI, the:reby needlessly offending the prejudices of
comfort and convenience of the o bl'ralsmg. excitement, is another. In the latter case, the
demonstrations would be likel public are in no way interested, and if such processions or

ikely to create a tumult, and lead to a breach of the peace, they

must be peremptorily i i
o B y interdicte
- maintained.” ed, and the custom heretofore followed in such matters be rigidly

8. The peopl
e e can have :
to disputes and disturbance of Itll(x)ec;;n mon La(‘l"'rlght to proceed down streets with provocations
. .. ace, nor does the Jol Maoi . A s
proceeding ; ; ) oint Magistrate, in
g In any way interfere with rights of way or vested riol?ts ’ preventing. their so
v ghts.

9. The Joint Magi
‘ la " 4 . -
of the Chuistians dowr %::r:ze hafi‘glven this case a patient enquiry, he found that the procession
prejudice of the Hinduos » £ reet °° was o.nly lately commenced,” that ¢ it was offensive to the
in distirbances andvs‘erio,us bwas 1}:rodx;‘ctlxve of ill-fecling,” and ** was likely if persisted in to result
, g e reaches of the peace ;” i j i
the eviderit duty of the Magitonte, peace ;” to prevent which, he most justly observes is

10- I-Ie Shews a (0] ¢ v p u h
tldnS .
1 l- ’1 he SeSSI y (4
on Judb"e has Set aslde a]l thCSG Welglll dtgﬂlllellts uld I“SIStS that hls Otdet

of the 14th July shal i
Fighuon y I be carried out on the ground that he is maintaining
, ‘¢ vested interests” and * right of way,” i commen L

12. Surel i . ‘
allowed for a loilgl;:;ic::sézl:e:: :r?dv;;t:;l ;;Eiltsrn Zr common Law-rights, when they have been
can be conti ) Y RALA rt of the custom of the people ;
I\Iagistrat;ttf\z:;%i:;:hsgz txlnfrxflg_lng.; the. pub}xc peace, of course, they n?ay I‘:)e I,Wear?ndi’tt‘:;ezu:&:y
et pr‘ocessmn)er 1}: is JESt in principle or wise in policy, to allow any Pnrt’ies ¢ e‘ .
inflamo the prejadices or as; when tf ey.would create tumult or lead to a breach of the peac ven
Sust rights aro interfered owi;lOnS 21 an xg.norant'm?d fanatical people. Of course, when ?c le Ot;
injured party and to reven: 2;1“' .m_frmged, itis the duty of the Magistrate to proteg::: atI}ll
this rule camnot dpd SHel njuries by fa.ll the means and appliances at his di ; :
» and does not, apply to practices causing just and real nnnoyanc:ft lsptzsal ; but
o others.

13. The Magistrate will issue an order to the Joi i

r , . . nt Magcistrate to : : . ,
lf\)TZfr?:tia?;g it:t:zge(:},ui to his ;ld, if necessary, the Militar; ; but on S]e:n;::tc:xh et PT: Cte}fﬁgl]. to
Go:ernment e Pfea e sl.xall decm it his duty to make a reference onpth:: subSB :l'nt
chorild be partiel out :ndo ‘:;Ce‘:;tam}:mw far it is their wish their instructions above refeJri::d ::

Officer, to the Foujda,ree Dialat ;‘ t ;y'may not deem it necessary to apply, through the L
The Magistrate concei alut for the issue of instructions to the Lower éourts i bl -
: ives the order of the Session Judge to be d i
Government issued on the subject of processions, and q:oted be]Z{)vposc to all the orders of the

M-inutes 'Consultation, 29th August 1854, No. 614, Judicial Department, paragraph 4.
’MTnutcs Consultation, 8th Scp;ember 1854, No. 643, Judicial Departmc,:nt pira:r)ra h 2
Minutes Consultation, 6th October 1854, Judicial Department PR

Given under my hand and th ' s .
A D. 1850, y e seal of the Magistrate of Madurzf, this 21st day of September
~

(Signed) T. CLARKE,
Magistrale,

To the Seésion Judge of Madura.
(True Copy.)

(Signed) T. CLARKE,
' Magistrate.

~peril.  Appeal Suit, Sudder Udalut,

. to act, or give a Judicial award, contrary tot

. justice.

" appears to have been in sufficient

" could never have imagined, that the petitioners before the Ses

_which had been over-ruled ; while their opponents, seeing that they were bac

Proceedings of the Madras Government, Judicial Departhzent, )

for the month of November 1859.

..........................................................................................................................................................................

Extract from the Proceedings of the Session Court of Ma
nder date 21st September 1859, to the Proceedings

Read return made by the Magistrate u
3th September.

of the Session Court, dated 14th July and 1

t Proccedings of the Session Court,
ends that the orders of the Session Court, are at variance with the
om he purposes appealing, and states that since the Court
he will issue instruction to the Joint Magistrate, that it be so,

Iere enter Extrac 14th July and 13th September.

1. The Magistrate cont
Orders of the Government, to wh
directs its order to be carried out,
and to call out the Military if necessary.

2, The Court would briefly observe,

k fit.
1 awards is bound by the Law, and cannot be influenced by Go-

that the Government, for an instant, intended to dictate to
1d pursue in disposing of cases.

that it has no possible objection to the Magistrate

acting as proposed should he thin

3. The Court in its Judicia
vernment Orders, nor can it imagine
the Courts of Law the course they shou

4. Tt has been decided by the Court of Sudder Udalut, whose decisions the Lower Courts
are bound to accept as thetrue expositions of the Law, that caste processions, cannot be inter-
dicted the use of the’ public roads, provided they are conducted in a proper and orderly
manner, and that those, who would obstruet or prevent them, without showing their right

by Law or Custom, having the force of Law, (which does mot exist) do :so at their own
No. 141 of 1857, dated Oth December 1857, The Court

desire is not indifferent to the Orders of Government ,which it is bound to respect, and

in its to obey which, so long as they ‘are compatible with the Law, it will yield to none,

but it would most respectfully-submit, that it cannot allow itself to be influenced . by them,
he principles by which it is sworn to administer

5.
able him to maintain authority, the Court h
only ; the Magistrate {or the manner in-which he carries it out.

6. The Court would remark further that the Proceedings of the 14th July were before
the Magistrate, fully two months ago, and entertaining the views he now propounds, it was evi-
dently within Ais province as Chief Magistrate, to have objected at once, as he now does, to the
‘Court’s proceedings. 'The Court cannot accept the excuse, made for the Joint Magistrate, who
ly good health, to have, without reference to the Court, issued
ers should not be carried out, aline of conduct altogether
, which would inevitably have led to a breach
it was his object to prevent; for he
sion Court, having obtained order
e .by that of the Joint:Magistrate
ked up by the local

As regards the ‘measures which the -Magistrate may consider it necessary to take to en-
as no concern, the Court is responsible for the order

his instructions, that the Court’s ord
indefensible, and one which of all others, was that
of the peace, which he tries to-impress upon tke Court,

in their favor, from the Session Court, would submit to abid

_procession. Fortunately, how-
Magistrate and thus it is to be
tending parties,
will be be-

authority, would not bave hesitated to resist the passage of the
ever, the petitioners brought to light the conduct of the Joint
hoped prevented a riot, which would doubtless have taken place between the con
but which, now if it takes place at all, which the Court has no reason to anticipate,
tween rioters and the authorities deputed to keep the peace.

(True Extract.)

(Signed) R. R. COTTON, .
Session Judge.

~ To the Magistrate of Madura.

(Truc Copy.)

(Sigued) T. CLARKE,
v Magistrate.

L e eI e &
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roceedings of the Madras Government, Judicial Department
Jor the month of November 1859 ,

Y et et ceans ot Leteaasts Thne 4 sabivest

R / .
JOINI I\]AGISTP\A ™ LGIS (; -

1 7 Dsecul ", '
or. D
éfeil(lanl.?.

Meyyakudumben, 1. Karruppan
2. Vellayan.
3. Cooppun.
4. Cooppan.

. 5. Terumalai.
6. Govinden.
7. Kalee.

8. Ramen.
9. Chitren.
10. Pathanjalce Tyen, Zilladar.

MispeEMEaNoR.

Clarge.—TI ! i
" passag,i . Ch;tr lt:l;: defendant-s did, on the night of the 23rd of April 1859, forcibly prevent
an procession along one of the streets in the village of Balasamoodrum

' ] ) at Ile same tlm(« and 3

Sentence.~1It is v i i i '
o irngen ot ths Ro:;i eé;(iﬁn]t.f‘r%m t_he. proceedings in the case that the custom of carrying
which a Sight of way oot ]'.o ic Christian Church in procession along the streets through
Chtettem e g 8 claimed for them, has not bitherto obtained. It is true that t?
ne so for the last two years, but under protest, as is clearly indicated by twls

.reports of the Natamgar to the Head of Police in 1856 and 1857

Ihe lnnovatlon 18 . y | . o . (=]
nOf. thc Onl Ob ectlo alsed but the‘ pa3< o l)] cession a[()“
n’r ’ sage Of the (o]
s r t 18 ffenSl < tO tlle Pre'udlces Of }{xndoos, a"d. thercfo]e must glv I t.
'he ! a"()da S‘ ce (o] Ve the e r11se Lo

. h ccit t - : 3 ']] l' th ] l]' : - . .
mug¢n excifemen and be a l}lodhctl‘e source Of 1 'fee “]g, eeobu ltlon Of W'l"ch Wl" necessari-

ly result in disturbances and serious breaches of the
. rio peace, to prevent which i /i

si :S: sl\i;lf(:stt;zzz.ofﬁtle\);glh it is stated that the processionsif the diffc::ehntlsste}::s eo‘fl' dt(;: illl{ty
doos as o s0 those of nzt :1) }omedans pass along the street, .yet this appears to have been tl}ll]‘
R — oh:};c;ed to. The customary route of the procession, viz., that t ¢
o Kosova teroore ‘1‘; ic eafls from the Roman Catholic Church and back t’ it -
td, and t<; the former T}?eoc.l]f?tt?ttame'd a's‘by the more extended and circuito e
pwcess;ons.' Tt ristians are‘dlrected Fo limit themselv

us course objected
es on occasion of their religious

Tt was owing to tile Christians” obsti
g ristians” obstinate persistence i isti
traverse the street after being warned by Peonl; deputed bm e Pl prority Sné cominuing to

sion, that the disturbance which took place arose. ¥ il Belito Jrmetn o stop the proces-

The Joint Magistrate consi i .
g siders the evide i
in detail to be the true statement of facts wl:rc’:fze tz‘id“?ed gainst the aceused is too precise and
: - . . s circumstance i
occasxon.are taken into consideration, and he discredits it on thi g o uon its R
the spocifc charge, . his account and acquits them of
(Signed) A. P. HODGSON,
-~ Joint Magistrate..

o (True Copy.)

(Signed) T. CLARKE,

Magisirate,

From A. P. HODGSON, Esq., Joint Magistrate; to T. CLARKE, Esq,, Magistrate of

Madura, dated 30th September 1859, No. 53,

. JY]Y;th rjference ?o Extract from the Proceedings of the Session Court, under date 14th.
of July 1859, on Miscellancous. Petition No. 56 of 1859, appealing against my Magisterial
o

P
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Proceedings of the Madras Government, Judicial Department,
Sor. the month of November 1859. '
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decision in a charge of assault and prohibiting petitioner making use of a certain thoroughfare
in the Village of Balasamoodrum, in the Iyempully Talook, I have the honor to suggest the
expediency of a reference being made to-the Foujdaree Udalut with a view to the consideration

of the propriety of the Session Judge's order, as I am of opinion, that it trenches on the discre-
agistrate and guardian of the peace, and affects most seriously

tionary power vested in me as M
for the preservation of good order and quiet in my Division.

the influence which I should possess
that the Session Judge mistook-the grounds on which
considered it an intcrdiction of the ordinary use of a thoroughfare.

2, Tt would appear, my decision
was passed, and, scemingly,
cession along the main street was strictly an
yet protests were ma

ently, without effeet.

3. The pro innovation, and, although it had
taken. place on two former occasions, de against it through the Village
Officers to the Head of Police but, appar
on the attempt by the Christians to make use of tie street

4. The people, consequently,
eding which gave rise to

for the 3rd time, opposed forcibly the passage of the procession, a proce

a breach of the peace and the after enquiry by me.
2 former occasions without interrupt
in my opinion, be deemed sufficient to constitute a custom ; nor does the fact
and the Mussulman's using the street without impediment, for’
t to adopt the same courge, inasmuch as the latter.

5: The occurrence of the procession on ion or forcible

resistance cannot,
of some of the sects of Hindoos
their processions, give the Christians any rign
unlike the former have not custom and usage on their side. ‘

6. In addition to this, the plea of necessity cannot be set up- by tlie Christians for they
have the streets around their church for their processions, and these they have hitherto used for
y urge the insufficient:width of these streets, but in 1853, ona like plea being
put forth, it was decided they had no grounds for complaint on this score.

w. The Christiats by my order are not interdicted the use of streets for their processions,.
but are only.conﬁned to those which they have been in the habit. of using.

8. 1If obstructions arise to prevent: their free use of these streets, the Magistracy will of
course interfere to clear away such obstructions, and give a'free passage through those streets:-

9: As I have mentioned before, I did not dispute the right of- way to all along a public-
thoroughfare, but I do contend that it is- not to be obstructed by processions when, as in the:

present case, they are both offensive to the people and not customary.

10.. In addition to this, the Magistracy, as guardians of the peace, have; I believe, certain'

this purpose. The

discretionary power given them in cases in which they apprehend a breach of the peace, butif )
e in matters of Police arrangements for the prevention of disturbances
cannot be held. answerable for quiet and good order- being:

the Courts ate to interfer
and riots, the Magistracy certainly
preserved within their jurisdictions.

11. The Suit No. 141 of 1857, which the: Session Judge quotes; and which led him’

to the opinion he formed and the Law he enunciated, treats of a right to pass along 2 street -

mners, &c., this being founded'on custom disused for a certain period.

in a palankeen with. ba
oroughfare is declared free to all, even toits usé for ordinary civil pro-

True it is, a public th
but in - the Decreein the Suit above mentioned,
ecree cannot be taken as the Index of the Law in the present case.

for the public tranquillity, does in my opinion,
ng.the main street-of the’

cession,
avoided and therefore the D

12. The objection on the ground of fear
present itself to the Christian procession being allowed to pass alo
Village.
13. I have, since the Session Court’s order was passed, refused to permit the Christian pro--
cession to take any other than the prescribed route, and I intimated to the Roman Catholic”
Priest, who called upon me to carry out the Court'sorders, that I grounded my refusal on the-
¢ March 26th 1859, Government Order* which was directly opposed to the Court’s ruling,
and which I felt myself bound to obey, but, at the same time, I informed the Reverend Gentle-
man, that it was my intention to refer the question to the Foujdaree Udalut® for their decisich.-
Freqpent illness, press of business and other- circumstances caused some delay in carrying out

the question of religious processions is-
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Proceedings of the Madras Government, Judicial Department,
Jor the month of November 1859.

my intentions, but I trust you will consider the question.under report involving a principle of
such importance as ta require definite settlement.

(Truc Copies.)
(Signed) " T. CLARKE,
Magistrate.
No. 12, ORDER THEREON, 3rd November 1859, No. 1478.

Resolved that copies of the above letter and its enclosures, be forwarded to the Government

Pleader—and that Officer-be directed to move the J udges of the Foujdari "Adélat to cancel the-

order of the Session Judge. The late ruling of the Foujdari Court on the Petition from Tinne~

] l;ally, reported by Mr. Dale in his letter of 26th October, would appear to be quite apposite to
this case..

(Signed) T. PYCROFT, |
' Chicf Secrelary.

Exd; F; Cartledge.
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