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: } S E Proceedings Qf the Madras Government Judicsal Department,

Jrom 6th to 12th August 1859,

Read the following letters. ' .

No. 14. From Messra. B. CUNLIFFE, C. DENISON and others; to T. PYCROFT,
Esq,, Chief Secretary to Government, Fort Saint George, dated July 1859.

Having addressed the Commissioner of Police with a view of terminating an annoyance to
which we are subject, by the playing on Native instruments in the house opposite to that in
which we reside, and having received areply from him of his inability to interfere, though he
_ obligingly forwarded a copy of our remonstrance to the Chepauk Agent ; and that Officer Lav-
ing wlso unsnccessfully endeavoured to obtain a compliance with our wishes, by writing to the
owner of the house in question, the Begum Azeem-ul Nissa, a widow of the late Nuwab, we
beg respectfully to approach the Government, with a request that means ‘1nay be tuken for the
abatement of that which has become a real nuisauce to the neighbourhood. :

2. - The noise commences at day-break, continues at intervals during the day and again in
the evening. We have borne with it for one month, and as there is every appearance of its per-
_manency, we must solicit the Government to protect us from this inconvenience.

3. Putting aside the question of either of us, or of our nelghbourn, being in ill healt.b, or
indmpoud, we must submit that it is, under any cucumsta.nces, unreasonable, that we, as Euro-

. should be thus annoyed by those who have voluntarily taken up their abode amongst us.

" 4, Did we choose to inhabit that portion of this City, which is occupied by the Native
population, we must, we acknowledge, tolerate their customs, however distasteful to us, but
when one of that class elects to reside in the European quarter, we submit that he should not be
permitted, even under cover of following the usages of his nation, to annoy and seriously incon-
venience hu nelghbours. '

F orwu‘ded for the repoit of the Commissioner of Police.

Fort Saint Geox:ge,
25th July 1859,

i
i
¥
L
'
1.
)
b
|
L.
'
9
1

(Slgned) T. PYCROFT,
Chisf Secretary.

To the Cbmmiuioner of Police.

No. 15. From Colonel J. C. BOULDERSON, Commissioner of Police; to T. PYCROFT,

' Esq., Chief Secretary to Government, Fort St. George, dated 26th July 1859, No. 102.

1. 1 have the honor with reference to an Order of Government received from you, with a

letter signed by B. Cunliffe, Eaq., and others, complammg of annoyance to which they bad for a

long time been subjected, by the playing of Native instruments of music in the house of the Begum

: Azeem Oon Nissa, to state, that having no power to put a stop to it as Commissioner of Police,

I wrote to Doctor Balfour and requested his interference, as Government ‘Agent at Chepauk, to

put a stop to the nuisance complained of.” It was the second occasion on which I have had to

address him on the same subject, the first complaint of a similar nature was ‘made by W. H.’

Crake, Esq., copy of the correspondence which took place is annexed for your information.

Complaints of & like kind are frequent, and attempt is always made to induce the pa.m“ to cease
from annoying their nelghboun, sometimes with success, sometimes without.

2. I will now quote the only Section of the ‘Police Act which gives to the Commissioner

of Police any authority, and you will observe, that it is lumted to offonces committed in any

public street, road, thuroughfare or place of public resort.

' 'Pwmn ;Igfxf{,:_]_gﬂng ‘Whoever, within such limits as shall be from time to time defined

= gﬁ““‘ o publle sireet, v the Commissioner of Police, with the sanction of the Local Govern-

. ‘ ~ ment, in any public street, road, thoroughfare, or place of public

resort, commits a.ny of the following offences, ahall be liable to a fine not exceeding twenty
Rupees.

7 Clause 12. —-Whoever beats a drum or tom-tom, or blows a horn
or trumpet, or beats or sounds any brass or other metal instrument or
utemxl except at such times and places as shall be from time to time allowed by the Commis-

Betﬂngdmma, tom-toms, &e.

_sioner of Pohcc. ,‘
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_Prbcéedin_g: of the Madras Government, Judicial Department,
Sfrom 6th lo 12th August 1859.

X

3. -In consequence of the number of complaints that had reached this Office, and the.
inconvenience which many persons had been put to, and my being unable to interfere with
authority for their relief, I availed myself of the opportunity offered by the Order of Govern-
mient under date 28th Apnl in which I was directed to state, what ameudments to Act XIIT of
185G were in my opinion pecessary, and with reference to the lub)ect under notice, to submit
the following remark, and I trust the Hunomble the Governor in Council will afford his power-
ful support in aid of the request which I then mnde, viz., that Clause 12 be removed from the

: prenmble of Section LXXXI.

13. ¢ The usefulnesy of Clnuse 12 of this Section might be much
extended, and that to the great advantage and comfort of the public, by
merely removmrr it from t‘he preamble of the Sectlon and that because itisa common pta.ctxce
here.in many pagodas, and for Native gentlemen of rank, especially Mahomedans, at certain
seasons, for days and weeks together, to beat tom-toms and other doisy musical, instruments at
unumely hours of the mght, whereby the rest of their ne lghboun is much duturbed It seems
to me neceswary that the Commissioner of Police should be vested with power to preserve certain
hourn of the night sacred torest, and thereby to put a stop to a nuisance which has caused much
complamt

Section LXXXI.

Resolved that the aboye letter with that on whlch it reports, be forwarded to the Advocate
General for his Oplmon, whether under Act XIII, 1836, the Commissioner of Police has power
to abate the nuisance complamed of—and if not, whether there are any other means whereby
it might be sbated. S : . ) ,

Fort Saint George, }
-80th July 1859. : )
lo the Govcmment Solicitor, with lettcr from Mr, B Cunhﬂ'e, and othera

(Sngned) T. PYCROFT,
. Chisf Sacratary

No. 16 From J. R. BOYSON Esq., Government Sohcn:or, to the Ohlef Secretary to
Government, dated 2nd August 1859, No. 1355, .

I bave the Lonor to acknowledge the Order of Goverument, dated 30th July 1859, on lettc:
from the Commmaloner of Police to Govemment, dated 26th Idem, No. 102.

I submitted same for the consideration of the Adsocate General a.nd
I now forwe.rd 8 copy of hls oplmon

" Cory —Op1xION.

I 'am clearly of opinion that the Commissioner of Pohce has no jurisdiction or power under

the Police Act XTI1 of 1856, (Secuon 81, Clause 13,) to put a stop to this nuisancs. [t was

on this ground that in my opinion of the 13th.June last, I recommended that Clausg, X[l[
shuuld ba made a separate Section by itself, independent of, and unqualified and unrestricted b
the commencing words of the 81st Section; which render many of the subsequent I'OVISIOD{
quite nugatory and mopcrntlve a3 in the present instance. P

There ure, however, three other aways in which the sufferers from IhlS nuisance dutrucuve
us it is of comfort during the day, of sleep at night, and censequently (as most ’Medxcal men
I apprehend would testlfy) of health, might proceed to put a stop to it.

- Iytly.—By Indictment.—Thereisa very old case, Rex v. Smith, 2 2 Strange, 7(M, (it is Vol.I
in snme editiony) in which the * inaking great noises in the night with a speaking trumpet to the
disturbance of the neighbourhood” was held to be a nuisance.

2udly.—DBy a Civil action for damages Rec v. Dewshep and another, per Lord Ellen-
borough, 16 East, 196. Any perron who could prove that the noise was such in tire day as to
prevent him from attending to his regular official or professional* business, or such in the night
as to prevent him from sleeping, and thereby to injure his health ; or the proprietor or renter of
the house in which these gentlemen reside, called I believe * Club Chamber,” if he could prove
that the noise had driven away amy of his lodgers, would, I conceive recover dumagee from the
perpetrator of the nuisance. . ‘
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Proceedings of the Madras Government, Judicial Department,
Jrom Gth to 12th August 1859.

e,

3rdly.—By applying to the Supreme Court in its Equity jurisdiction for an Injunction to
restrain the party from committing or continuing this nuisance. Lord Eldon in the Atiorney
General v. Nichol, 16 V, 842, refers to Lord Hardwick’s decision (1st Dickens, 164) in & similar
case, nnd eays that the ground of the Court's interference is, ¢ that sort of material trjury to
the comfort of the existence of those who dwell in the nsighbouring house, requiring the applica-
tior of a power to prevent as well as remedy an evil for which damages, more or less, would be
given inanaction at law.” In this cass, however, Lord Eldon refused an Injunction on the gronnd
that an action at law was pending; and in general, if there be ang doubt as to the right to da-
mages, the Court of Chancery requires the plaintiff to establish his right at law, defore it will

. interfere by way of Injunction. Lord Cranworth and the Lords Justices of Appeal have laid

down the law very fully and clearly in the case of the Attorney General v. the Sheffield Gas
Company, 17th Jurist, 577.
(Signed) THOS. SYDNEY SMYTH,
August lst, 1859. Advocate General.
' (True Copy.)
' (Signed) J. R. BOYSON,
Government Solicitor.

No. 17. OapER THEREON, 8th August 1839, No. 1070.
Resolved that a copy of the letter from the Commissioner of Police and of the opinion of

the Advocate General, be communicated to Messrs. Cunliffe, Denuon and others, in reference to '
their letter, and thac they be informed, that in the event of the annoyance of which they com-

plain continuning, and of their electing to proceed against the Begum, in any of the modes point-
ed out by the Advocate General, the Government will be prepared to grant them the consent
requued by Act XXXVII of 1858.

2. ' Resolved also, that the papers be communicated to the Government Agentat ChepauL
and that he beinstructed to inform Azeem-Oon Nissa Begum, that if she continues to disturb the
neighbourhood in the manner complained of, ‘and proceedings are in cousequence instituted
against her in the Supreme Court, the Government will not afford her protection under the Act.

8. TResolved also, that these papers be forwarded to the Member for Madras of the Legis-
lative Council, in reference to the letter from this Government under date 24th June last.

(Signedy T. PYCROFT,
" Chief Secretary.

No. 18. To H. FORBES, Esq, Member for Madras of the Legislative Council of In(lla,
dated Fort Saint George, 8th Augult 1859, No. 1071.

In continuation of my letter, 24th June

From Messra. B. Cunliffe, C. Denison and others, July 1859.
From the Commissioner of Polios, 36¢h Idem. — Enclossres last, No. 860, I am directed to transmit to you

in manuseript. copy of the correspondence noted in the margin
Advocate Generll . opinion, st Angust 1859. By c*P B

derson's letter, 31st May last, to the Govefnment Solicitor, and para, 17 of the Advocate
Generul's opinion, 13th June last, which were communicated to you with the letter cited above.

(Slgned) T. PYCROFT
C/uef Secrelary.

Exd. F. Cartlcdge.

————
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