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54. Read the following letter from C. PELLY, Esq., Magistrate of Bellary ; to T.
PYCROFT, Esq., Chief Secretary to Government, Judiciul Department, Fort St.
George, dated 22nd June 1838, No. 39.

No.

Sir,

In accordance with the instruction contained in Minutes of Consultation under date Tth
May 1858, 1 have the honor to inform yeu that I appealed to the Court of Foujdary Udalut
against the order of the Sessions Court of Bellary dated 22nd Marck 1838, using the same argu-
ments as I did in my report to Government under date the 8th April last, I have the bonor now
to annex the decision of the Court of Foujdary in the matter as contained in their proceedings
under date the 16th Instant. The Right Honorable the Governor in Council will observe that
the Higher Court is of opinion that the order of the Session Judge of 22nd March 1858 is correct.
The Court consider that I was wrong in making an order as Magistrate decrecing Anadanapah to
give up the Choultry to the Officers of Government, and that I should have proceed as Collector
to take legal measures for the assertion of any rights which the Government might possess.

2. I have therefore now the honor to request, with 1eference to
*No.25, dated 8th April 1358, my former letter,* that I may be instructed by Governmert as to the
course they would desire me to pursue, to recover possession of the Choulury at Humsagur;
which I helieve to be the property of Government,

3. The Government will observe that the Court of Foujdary Udalut think it unnecessary
3Cnse No. 1 regarding the vil. to give an opinion in the other casef referred to by me and which I con-
lage Chouliry ut Moraghiny.  gidered of the same nature as the one appealed, and in which like pro-

ceedings on my part had been confirmed by the Session Court.

4. DBut the Court however remark, “ that the two cases present primé facie very different
*features and that it may be doubted whether mature consideration would discover them to be

“ analogous in principle.”

5. Upon this remark I would merely beg permission to observe, that the principle involved
was the right of the Magistrate to interfere in securing the property of Government from en-
croachment, Both cases came before the Magisgrate in his Magisterial capacity, and as Magis-
trate in both cases I gave the order to the trespasser to quit. My order in the one case has now
been finally set aside, in the other it has been confirmed by the Session Court, and virtually so
by the Court of Foujdary Udalut.

6. I presume I may now, in the case at Moragerry, take measures for forcibly ejecting the
merchant and removing his shop.

7. There is one point I would beg to direct the attention of Government to. The Court of
Foujdary Udalut observe that ¢ Anadanapah whether rightfully or not is admitted to have been
“ for some considerable time in ostensible possession of the premises.” Three or four months,
he is admitted to have been in possession. But a question arises whether supposing he had been
in possession a shorter time without the cognizance of the autherities the order of ejectment
passed by a Magistrate would have been upheld, and if so, is there any time limited which would
justify a summary order of a Magistrate to eject a trespasser. There are many cld temples,
choultries and public buildings of that kind, clearly the property of Government, but not al-
ways in use, or only occasionally uscd. Any body might take possession of these, and being
undisturbed for a short time might claim a right to them, and under the decision now passed the
Magistrate could not interfere, '

8. The duties of a Magistrate in cases of trespass such as those that have now come under
notice seem to require a clearer definition than at present exists to guide him as to when he
ought to interfere, and when he ought to let parties go to the Civil Courts for redress.

Extract from the Proceedings of the Foujdary Udalut, under date the 6th June 18538.
Read letter dated the Ist Instaut, from the Session Judge of Bellary, forw'arding. an appeal
petition of the Magistrate of Bellary, from the order of the Sessions Court setting aside an ordex

of the Magistrate dated 27th January 1858.
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Fort 8t. George, Judicial Consultation, 13th July 1858.
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o 4. Inreply, the Government instructed hi‘;n to ap(fe:;le 1;1{ ?:l}fefo(;l:z;:z;ﬁm t;l s kool
. 3¢ e F his he has now done an -] e ts very dif-
order of the Session Judge of . Equr:c 'a“(’):s',“:l?:ego:;:l’nm::‘; i;: Se'fsions Judge. They .°bse,rve = thejz;ilc?:;rptf:elnst caseyis no
the 22nd March 18538, now appealed against is correet, Thaey observe that Annadanapal whether i 1858. the second; but, without going into thﬁf questo dispose of the dispute
rightfully or not is admitted to have been for some considerable timse in ostensible Possession of 1 Stws S fror!; : are clear that it was Mr. Pelly’s duty, ﬂrs(t:: llector to assert any right
the premises and upon the strength of his alleged ownership to haye sought the Magistrate’s pro- - longer Rppealably) v les as a Magistrate, and then to P i Nt .eses
tections against Sungapah as a forcible trespasser, enquiry not only led the Mugistrate to dis- b between the: two Souc've belonged to the Government in the said prer.nl . e A
miss the complaint as between the parties, but in hjs OWn opinion disclgseqd the fact that neither 2 il nugls co e rdingly have referred the latter question for the SRS
had a title and that the Choultry &e. in question was Governmang Property, the occy pation of o e a;cou(,htoit before Government. The Govc.amment. nOWf £hs. vihale o
which it was his duty as Collector to have prevented, ang thereupon he Proceeded to make an .z Board of Revenue, and not ;10 CI"\'. evenue Department of the Secretariat) copxes:o e
order in the case before him as Magistrate, decresing Annadanapah to give up ang deliver the E | resolve to furnish (through ¢ ed in the case to the Revenue Board, and to (.les:e consider the
same tothe Officers of Government, In this the Court consider thea Magistrate was clearly A SR v Anne Rt I pey for the due appropriation of the Chouliry, if they
wrong ; he should have contented himself with ;lismissing the case before him as Magistrate and - such measures - nfay e necf::ssa;y Regulation VII of 1817.
have proceeded as Collector to take legal measures fop the assertion of any rights which he might = R st ens Seesere of g igned) T. PYCROFT,
imagine the Government to possess. The Coyyt resolve therefore to confirm the order appealed E | i ;
against. ; q
2. The Magistrate has submitteq with his appeal the racorq of anothery case which he
considers to be of the same nature as the present one, and jn

were confirmed by the Session J udge on the 15,
the Court should give an opinion, as it has no
parties having acquiesced in tb? decision,

sent prima facie very different tcatur;:::: and
would discover them to Le analogous in pri

" Chief Secretary.
which like proceed; -3
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nciple,

(True Extract,)

(Signea) ¢, F. CHAMIER.
(True S Aeting Register,

RS IRVINE,
(True Copy.) Se“ia'? Sudge.
| PRI PELLY,

- - Magisirate, e
No. 55. OrpEr THEREON, No, 943; dated 12¢h July 1838,
In his letter of the 8th April last, No, 25, Mr. Pelty mbmitiod £or
and orders of Government the record

of two Cases, which haq b i
Magisteate, The reversal by the Sessions J udge of the sentence in the |,
left the Magistrate in some doubt, as to the course he should purs
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s ? uture fop Sec‘ﬂﬁng the : ; b ‘
property of Government against encroachment : s
2. In the first case, it appears, there l}ad formerly been erected at the village of Mom.g’w"y &
a certain public Choultry. This the .Reddt.es and Curnun surreptilfiously pulled down, ang Y
ed over the site, for a pecuniary consideration, Opkeeper, Othes Nos e o
village objecting, a disturbance ensued, ’then, . er coming beforg e, ol
‘trate prohibited the Shopkeeper from tak"“‘of po. i 1
so far as to erect a small bazar on the pre:n;;e.s, emoval wighiy o 4
order which was upheld in appeal by the Sessions J udge. J
2. In the second case, a certain Soucar _of Humpasagur complained thyg another Soucar ‘
bad constructed a pyal in front of his (comp!au{ant's) Choultry, injury of his trade ang
with a view to excite a disturbance. The Tahsildar report‘.,d that the Chasp:
plainant’s property, but that of the Government by whom it haq b
for the Peons of the Customs’ Departmex.u..
called upon complainant to vaeate the b.ulldmg
plaint altogether undecided. The Session Jud

; entence, on the ground that tha '
Magistrate had no jurisdiction to pronounce on the title of the Plaintiff, whe, i Was admitteq, 7
was in the occupancy of the Chouliry. : 3
8. This decision, the Magistrate contend(’ad, was in d.irect Opposition to (hat Passed by the ; r’
same Judze in the case first mentioned, wherein the Mggnstrate‘s Proceedings h,q been upheld,
and he desired to know what course he should now pursue, : ‘

ot | Exd, F. Cartledge.
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