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No. 19. Read the following letter from CLEMENT DALE, Esq., Government Pleader, Sudr
Udalut ; to THOMAS PYCROFT, Esq., Chief Secretary to Government, dated 2nd
September 1858, No. 103.

SIr,

Para, 1. With reference to the Extract
from the Minute of Consultation noted in the
margin, para. 1, I have the honor to enclose you, extracts from a correspondence which has pass-
ed between myself and the Acting Collector of Malabar, on the subject of the fee payable to me
as Government Pleader. The several dates, &c., are marginally noted.

M. C., 19th March 1858, No. 356, Revenue Department.

P TS : 2. Ttis not regarding the amount of fee

From Government Pleader, 2nd June 8 0. 51, para. 5. 7 e #

*Om Acting Colleetor, 18th Jume ,, -, 1780; that I Aok e solicit attention, for that of
Government Pleader, 2nd July ,, ,, 7L course is settled by the Sudr Udalut, and in

Acting Collector, 21st July ;5 2093- i
4 y cases where any doubt is suggested, I apply to
the Officers of that Court, on whom devolves the duty of calculating the amounts of costs.

3. But it is regarding the time at which the fee should be paid to the Government Pleader,
that I now solicit the orders of the Right Honorable the Governor in Council, in plain words,
whether in cases where Government direct their Pleader in the Sudr Udalut to prosecute or de-
fend any Appeal in that Court, such fee as he may be entitied to, is to be paid to him in accord-
ance with the ordinary practice pursued in private cases in the Sudr Udalut, and universally
adopted in the Supreme Courts; or whether in Government cases an exception is to be made,
and the Government Pleader is to await the result of the suit before he receives his fee.

4. As regards the practice pursued in the Calicut district, alluded to by Mr. Grant, I sub-
mit that because a pernicious system has been adopted in that district (or even in every district
- throughout the Presidency) that is no substantial reason for the more correct practice pursued
in the Sudr Udalut being set aside, and in explanation of what that practice has been, I have the
honor to solicit attention to the 4th para. of my letter to the Acting Collector, dated the 2nd

July 1858.

5. Tt will be observed that Mr. Grant takes upon himself to put a construction upon the
Circular Order of the Sudr Udalut, No. 129 A. I will not engage the time of Government in
discussing how far Mr, Grant’s construction can be borne out by a very critical interpretation of
the language used in that Circular Order, I may however remark, that previously to its being
promulgated, I was consulted by one, if not more, of the then Judges, and it was the intention of
the Court, as far as they could effect the object, to place the Pleaders and Vakeels of the Company’s
Courts, on a similar footing to that of Barristers engaged in advocating cases in English Courts,
the great leading principle being that a Barrister receives his fee before he pleads, and is thus
rendered free from any personal interest in the result. The Regulations appear to contemplate
such a course, and as I submit it is the true position in which a Pleader should be placed ; if it
were otherwise, a conscientious or timid man, might be deterred from putting forward and sup-
porting many arguments, from the fear that he might be suspected of being actuated by personal
interest ; while on the other hand, an unscrupulous advocate might be induced to advance ar-
guments and pursue a course not altogether desirable, because his own fee depended on the result,
in either case the Court would be deprived of that free and unbiassed assistance, which it has a
right to expect at the hands of every advocate.

6. 1imagine the foregoing principle will not- be controverted, and I submit thatif appli-
cable to private suits, it applies with much greater force to Government and its officers.

7. Tt may be proper I should state, that Mr. Knox, the Acting Collector of Masulipatam
has stated that a practice similar to that mentioned by Mr. Grant, prevailed in his District. On
explanation however, he withdrew his objection.

8. I have the honor to solicit the instructions of His Lordship in Council, as I submit it is
desirable that an uniform practice should be established, and lengthened correspondence saved
between the Government Pleader and Collectors.
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Extract from letter from Government Pleader, Sudr Udalut; to W. ROBINSON, Esq., Acting
Collector of Malabar, dated 2nd June 1858, No, 51.

Para. 5. With reference to Regulation 14 of 1816, Section 37, Clause the 5th, T have the
honor to request that at your earliest convenience you will forward to me a Bill on the Account-
ant General for Rupees 390, the amount of the fee payable thereunder to the Government

Pleader.

From P. GRANT, Esq., Acting Collector; to C. DALE, Esq., Government Pleader, dated
Calicut, 18th June 1858, No. 1780.

SIR,

With reference to the last para. of your letter, dated 2and Instant, requesting that an Ac-
countant General’s Bill for Rupees 390 may be remitted to you as the amount of the fee pay-
No. 20f1856. able to the Government Pleader, in the suit noted in the margin, I have the honor
to observe that this amount appears to have been calculated on the sum of damages (Rs. 12,000)
for which the original suit was instituted ; whereas I would beg to submit that the calculation
of the fee should be made only on the costs which have been awarded against the Tahsildar,
amounting to Rupees 1,327-4-2, and against which decision he has appealed.

I have further to observe that the practice in this District regarding the payment of the
Pleader’s fee is to await the disposal of the case by the Court previous to disbursing it,

I beg you will inform me whether there is any objection to adhering in this case also to the
practice adverted to, as well as favor me with your opinion as to the amount of the fee which
ought really to be charged. L

From CLEMENT DALE, Esq., Government Pleader, Sudr Udalut; to P. GRANT, Esq.,
Acting Collector of Malabar, dated 2nd July 1858, No. 71.

Siry

18th Juoe 1858. No. 1780. = Para. 1. I have the honor to acknowledge the receipt of your let-
ter to my address of date and number noted in the margin.

2. The amount of fee mentioned in my letter, dated the 2nd June 1858, No. 51, was
taken from the decree passed in the O. S. No, 2 of 1856, as the amount paid in the Civil
Court. In preferring a regular appeal, the entire merits of the case are brought before the
Court and my impression was, that in calculating the amount of the fees payable to the Pleaders,
~ the calculation was based on the amount sued for in the 0. S. On shewing your letter now

under acknowledgment to the Manager of the Sudr "dalut, he informed me it was his impression
that under the circumstances stated by you (if there were no other grounds for appeul) the fee
should be calculated on the amount cf the costs, regarding which the appeal was made, but not
so if any objections going to the merits of the suit were put forward; I understood from him
that there is no decision or Circular Order on the subject, and that he admitted if the appeal
were preferred only in respect of the smaller sum, and the Sudr Udalut on the case coming on
went into the merits, and decided the case thereon, the successful party would be entitled to re-
cover from his opponent the full amount of Pleader's fees.

3. I do myself the honor of enclosing you copy of a letter I have had the honor of address.-
23rd March 1858, No. 28. ing to Government on the subject of the contemplated appeal, from which
you will observe (paras. 3 and 4) that I have proposed to Government that an appeal should be
preferred on 2 grounds, one of which involves the question of whethef the suit was sustainable
after the death of the original plaintiff, and therefore under the opinion referred to in para. 2, the

whole fee is payable.

4. With reference to the 3rd para. of your letter now under acknowledgment, I have the
honor to solicit your attention to the Circular Order of the Sudr Udalut, No. 129 A, and to

inform you it was framed by the Jadges, for the purpose of putting a stop to the objectionable
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practice that had sprung up amongst some of the Practitioners in private suits, which is there re-
ferred to. The Judges considering that a Pleader should not have a personal interest in the re-
sult of suits he might undertake to advocate, and therefore that (similar to the practice pursued
towards Barristers of the English Bar) a Pleader should receive his fee before he undertakes the
suit. The practice referred to in thé Circular Order (although then increasing and felt by the
Court to be most objectionable) was not, I am happy to say, generally adopted by the Pleaders;
and as I have been informed by Ghoolam Moortoozah, who was Government Pleader in the Sudr

" Udalut for many years, had not been pursued in Government cases, but on the contrary, that the

practice in Government cases during his tenure of office, had been for the fee payable to the
Government Pleader in Appeal Suits which it was determined should be conducted or defended
at the public expense, being remitted to the Government Pleader, as soon as it was so determined.
Such has been the practice since I have had the honor to hold the appointment, and such on prin-
ciple is the correct course; moreover I feel perfectly satisfied, that the Judges of the Sudr
Udalut will expect me, as the Government Law Officer to that Court, not to be a party
to the infringement of their Circular Order, I have therefore the honor to solicit that you will
comply with the request contained in the 5th para. of my letter dated the 2nd June 1858, No. 51,
at your earliest convenience

From P. GRANT, Esq., Acting Collector of Malabar; to C, DALE, Esq., Government Pleader,
Sudr Udalut, dated Calicut, 21st July 1858, No. 2093.

SiIr,

In acknowledging the receipt of you letter, dated 2nd Instant, No. 71, with its enclosure, I
have the honor to state that the Pleader’s fee in the Appeal Suit in question cannot, in r. y hum-
ble opinion, be calculated on the amount or value of the Original Suit, without an infringement
of the spirit ofthe Regulations in force, in accordanee with which, the calculation of the fee
should, as it seems to me, be based on the amount at issue in the Appeal. In proof of the cor-
rectness of my view on this point, I would refer to the Circular Order of the Sudr Udalut, dated
5th November 1829, in which it is enjoined that “ as in an Original Suit the plaint is to
state® according to the nearest estimate the exact sum of money or the
amount in which the plaintiff may be endamaged upon which the insti-
+CL. 3rd, Sec. 14, Reg. XIII - tution fee is to be calculated,t so, by parity of reasoning, the value of

of 1816. the stamp in an appeal ought of course to be calculated or: the amount
in which the appellant may consider himself endamaged by the Decree he appeals against, whe-
ther adjudged or disallowed, or in other words, the amount actually at issue in the appeal” so
far as I can see, the principle here laid down for the ealculation of stamps applies, with equal
force, to the calculation of the Pleader’s fee, in an Appegl, especially as in the 8rd para. of the
order just quoted, an instance is shewn in which the Vakeel's fee in Appeal was calculated on
the amount decreed and not on that originally claimed.

* Secc. 3, Reg. 3 of 1802,

2. With reference to para. 4 of your letter under acknowledgment, I beg to remark that
the Circular Order quoted does not, to my mind, bear the construction
put upon it, viz., that a Pleader should receive his fee before he under-
takes the suit.

$0f Sudr Udalut, No. 129 A.

3. My object in deferring the payment of the fee until a decision, is passed, is to enable me
to obtain the required sanction of Government for the disbursement, by submitting as usual the
Decree of the Court, which is essential as a voucher to support any expenses of this nature. It
has moreover been an invariable practice in this district, as stated in my previous letter, of
making such payments after the disposal of the suit, and I do not think I shall be justified in de-

parting from it in the present instance.
(True Extract and Copies.)

(Signed) CLEMENT DALE,
Government Pleader.
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No. 20. OrDER THEREON, No. 1261 ; dated 15th September 1858.

In Extract Minutes Consultation, Revenue Department, No, 356, dated 19t
last, Government authorized Mr. Dale to- institute an Appeal in the Sudder Court
a Decree of the Civil Judge of Calicut. fI'hls was done, and Mr. Dale on the 2nd June last, ap-
plied to the Acting Collector of the District for Rs. 3.90, the fee payable to him, as he caleulat-
ed it, under Clause fifth, Section XXXVII, Regulation XIV of 1816. The Suitin the Civil
Court was an original one ; the Appeal consequel.ltly wasa ¢ B.egula.r" Appeal, and M. Dale,
being of opinion that the “merits” of the question would 'be involved in the doiton

estimated the amount payable to him as Pleader accordingly, under the
s Reg‘;’clﬁffﬁnéq’ ¥E5e; Rules contained in the Regulation* of the ¢ Madras Code,” adverted to

in Section VII of Act No. I of 1846; and further requested that it
should be paid to him at once.

March
against

ereof,

2. The Acting Collector considers that the fee is
Defendant in the O. S., and not on the sum sued for—and objects, secondly, to disburse the

amount of fee until the result of the Appealisknown, observing that the * Decree (of the Sud-
der Court) is essential as a voucher to support any expenses of this nature.”

Payable ou the costs awarded against the

3. Mvr. Dale now asks Government to decide on the ~second objection taken,
to the first, that involves a technical point, the duty of determining which devolves on the
Officers of the Sudder Court. He refers to C O. of the Sudder Court, No, 129 A and
cause generally against the practice of disbursing fees to Pleaders only
Suit in which they are engaged.

In regard

shews
after the result of the

4. The Government observe that that C. O. prohibited the
tering into conditional agreements with their Clients, which had sprung up since the enactment
of Act No. L of 1846 ; and cannot therefore apply to the present case, where the fee is calculat-
ed by the terms of a specific Regulation, and where bo?h ‘C!lent and Pleader are responsible to
Government. They agree however with A7, D'ale, that it is important ‘to regard th? “ great lead-
ing principle, that a Barrister should receive his fee bef-'ore he pleads.” Tihe Acting Collector
will therefore pay to Mr. Dale the fes that may be ulFLmatel ¥ pronounce
out waiting the result of the Appeal. As to what is said about the n
observed, that the Government are kept informed direct of the offici

practice among Pakeels of en-

d the correet one, with-
ecessity of a ¢ voucher,’ it is
al acts of their Pleader.

(Signed) T. PYCROFT,
Chief Secretary.

Exd. F, Coartledge.
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