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No. 12. Read the following letter from R. B. CHAPMAN, Esq., Under Secretary to the
Government of India; to the Secretary to the Government of Fort St. George, dated

the 28th July 1858, No. 1191.
Home Department, Judicial,

Sir,

* I am directed to transmit for information and guidance, the accompanying copy of a Reso-
Jution this day recorded by the Honorable the President in Council, and of the documents there-
in referred to, regarding the proposed introduction in the several non-regulation provinces of

India, of the system of trying petty criminal cases vivd voce.

Extract from the Proceedings of the Hon'ble the President of the Council of India in Council, in
the Home Department (Judicial), under date the 29th July 1858, No. 1964.

Read the 11th paragraph of a Despatch No. 12 of 1858, dated the 21st April, from the
Hon'ble the Court of Directors, regarding the system of trying petty criminal cases vivd voce ob-
taining in some of the districts of Assam. '

Read also a letter from the Registrar of the Nizamut Adawlut, to the Junior Secretary to
Be:ialJ-T“di‘-‘% ‘;Nf;::inﬁé the Government of Bengal, No. 406, dated the 18th May 1857, and its
it il oy enclosures, affording information relative to the mode of procedure

and 174.
adopted in trying such cases.

ResorurioN.—The system adopted and practised in trying petty criminal cases vivd voce in
some of the districts of Assam having been attended with complete success, the Hon’ble the
Court of Directors desire its extension in that Province, and also its adoption in *“ all other non-
regulation Provinces, where a similar practice does not already exist.” The President in Coun-
cil entirely concurs in the expediency of this course. In appealed cases the decision, ‘sentence,
or final order and the presiding Officer's notes, will of course be forwarded to the presiding ap-
pellate Authority, whose business it will be to admonish the lower Court, should the notes be

incomplete, illegible, or otherwise open to objection.

His Honor in Council accordingly directs that measures be at once taken for the introduc-
tion of this system throughout all the non-regulation Provinces under the Government of India.

His Honor in Council observes that the practice has already been introduced throughout the
Province of Assam, under the orders of the Sudder Court, and he authorizes the Lieutenant
Governor of Bengal, if he deems it expedient, to extend it to all the other non-regulation districts
of the Lower Provinces. His Honor in Council also directs that the opinion of the Governments
of the North-Western Provinces, Fort St. George, and Bombay, be asked as to how far the sys-
tem above referred to, can be introduced in the several non-regulation Provinces under those

Governments.

Ordered that a copy of this Resolution, and of the documents quoted at the head of it, be
communicated to the Foreign Department, whence the necessary orders will be issued to the
chief Officers of the several non-regulation Provinces under the control of that Department.

Ordered also, that a copy of this Resolution, and of the documents above referred to, be
forwarded to the Governments of Bengal, the North-Western Provinces, Fort St. George, and

Bombay, for the purpose therein indicated.

(Signed) CECIL BEADON,
Secretary to the Govt. of India.
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Extract from a Despatch from the Hon'ble the Court of Directors, No. 12 of 1858, dated the
21st April. .

(19) Submit an answer to Judicial Despatch, No. 34 of

§ Para, 11.—This Report, showing the com-

plete suceess of the system, is highly satisfac-
tory. We desire that you will instruct the

1856, & Report on the system of trying petty eriminal cnscd Lieutenant Governor to consider the expedien-

viva-yoce in Assam,

cy of extending it both in Assam, and to all
other non-Regulation Provinces where a similar

| practice does not already exist.

From A. W. RUSSELL, Esq., Register of the Nizamut Adawlut ; to C. T. BUCKLAND,
Esq., Junior Secretary to the Government of Bengal, dated the 18th May 1857,

No. 406.
SIR,

I'am directed by the Court, with reference to your letter No. 2636, dated the 8th October

Nizamor ADAWLUT,
Present .

last, to forward to you, for the purpose of being laid before His Honor
the Lieutenant Governor, the accompanying extract paragraphs 1 to 11

H.T. Rarxes, Esq., Judge, from a report from the Deputy Commissioner of Assam, relative to the
mode of procedure adopted in trying petty criminal cases vivd voce.

2. The Court direct me to add, that they have already expressed their cordial approval of

the system introduced in Assam in their Resolution on the Criminal Statements of that province

for the year 1853.

Extract paragraphs 1 to 11 of a Letter No. 160, dated “the 19th December 1856, from the
Deputy Commissioner of Assam.

Para. 1.—1 have the honor to acknowledge the receipt of your letter No, 951 of the 14th
Ultimo, giving cover to an Extract from a Despatch from the Court of Directors, addressed to
the Government of India, in the Judicial Department, No. 34 of 1856, dated 16th July, baving
reference to the system of trying petty criminal cases vird voce, and directing me to prepare a

full report on the mode of trial pursued.

2. The Honorable the Court of Directors have rightly apprehended that, in such cases
there is no record of the evidence, beyond the notes of the trying Officer, taken down in his own
language, in the form of a brief parrative, showing the substance of what has been deposed to,

*Copy of a letter No. 349, dated 12th August 1858, circulated
to all Magistrates in the Proyince of Assam,

** Observing that the Officiating Principal Sudder Ameen
and Ofticiating Sudder Ameen in your district do not keepup
case books of the eriminal trials, held before them, I bave to
request the favor of your directiug them tu keep up these
honks in futnre,

2.. “In such cases as the proceedings have heretofore been
recorded in tbe form of a separate Nuthee, the record
should be made at once in the book, and when the investiga-
tious have been held viva voce, the number of tha case, na i'es
of the parties, t.!le crime, as well as the name of cvery wit-
ness adduced, either for the procecution or defence should be
recorled, a very concise and sufficient history of the case, as
put l.orvmrd by the prosecutor. should be moted the defen-
dunt’s plea and the substauce and hearing of the evidence of
switnesses, or where the evitlence of a witness is nearly cor-
roborant of the foregoiny, it will not be nocessary to do more
than note pointe of ditlerence, rogether with the substance of
the defence, so that the whole shall form a concise yet clear,
ubstraet of the viva voce proceedings as will enable you to
deal with the case in appeal. 5

3, - Where witnesses liad heon named but not examined,
thie reasons of their non-examination should be noted

4 * 'he same course should be fullowed in your own and

Assistant’s case buoks, where no Bengallee record of the case
has been kept.”

Extract of a letter No. 426, dated 6th April 1854, from the
Court of Sudder Dewany Adalut, to the Deputy Commis-
gioner of Assam,

Para, 1.—% The Court having had befire them your letter

No. 24, dated 18th Febroary, direct me to informy you that

they fully approve of the instructions conveyed by you to the

Maistrate of Gowalpara, in your letter No. 349, dated 12th

August 1853, and they request that you will send a copy of

chat letter to all the authorities subordinate to yon, for their

_ guidaoee in preparing their case books of the criminal trials
held before them.”

whilst the case book kept in the manner direct-
ed in my Circular, quoted in the margin®,
forms a complete record of the trial, since so
fur modified as to meet the requirements of the
Sudder Court's Circular Order No. 4, of the 9th
February 1855, (in illustration I have appended
copies of the record of three trials A, B, C,
taken from the case books of as many Magis-
trates). Besides which a translation of the
Magistrate's decision in the vernacular of the
country is affixed to the prosecutor’s original
petition, for the satisfaction of the parties and
the use of the native office.

3. The mode of procedure in all cases is for
the person aggrieved té put in a petition stating
his case, he is then examined on oath as to its
truth, or the Court may require the attendance
of the prosecutor’s witnesses, and examine them
ex-parte, with a view to elucidate the truth of
the complaint before summoning the accused,
and the Court, on being satisfied that itis a
proper subject for enquiry, issues a summons to
bring up the parties as soon as the prosecutor
has lodged the expenses, or, when he is too poor

B
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to do so, it may be served through the Police without charge. Parties are also allowed to bring
up their own witnesses without the intervention of a summon if they wish to do so, and on their

.

arrival, the trial is proceeded with as soon as possible.

4. The history of the origin and present full development of the system is as follows d On
my appointment to the charge of the Civil and Criminal Departments of the Assam Commissioner-
ship, I found somae of the most valuable rules in a most excellent and useful little Code, drawn
up by Mr. Thomas Campbell Robertson, late Commissioner of Assam, and sanctioned .'by. the
Supremé Government, as the law of the province, had fallen into disuse in most of the Districts,

and that the mode of conducting and recording petty criminal trials, as

* Cireular No, 182 of 18th  practised in the Regulation Provinces, had been generally adopted ; I
a“.';?ﬁir?.zsf'ﬁiﬁiﬁ??'“"“" ‘therefore addressed a Circular (of which the following is a copy ). to the
Magistrates in charge of Districts, requiring them to adopt the vivd voce

system in such trials, viz® :—

¢ [n some of the proceedings which have lately come before me in the course of appeal,

"« sight appears to have been lost of the provisions contained in the Assam Criminal Raules, and

« which I request the favor of your co-operation in bringing into general use.

« The object of Section 11, Clause Sixth,® was no doubt intended to expedite proceedu.ygs
“in petty cases, and to render the intervention
sClause Sixth © In all petty eriminal cases (viz. migde- ¢ native Ministe sial Officers unnec
mesnors, thefts to the amount of tifty Rupees, and offences ?f the. L - e 08881'07
for which Magistrates in the Regulation Provi are djc:mpg- “in takmg down the evidence ; whereas som
tent to pass sentence OF imprisopment notgxceeding six - . , of
:x:nti;;)%v!dence may be taken viva voce, iffthe substanse “ such cases contain a voluminous record :
merely be recorded, cither in_ English or zalles, us the < woritten evidence, which must have occupied

Commissioner may direc « much time in transcribing ; 1 have therefore

¢t with the concurrence of the Commissioner to request, that the rule quoted be ac;ed on .as-far
¢ as possible, and that the intervention of Mohurirs in recording the evidence in such be discon-

¢ tinued.

¢« Magistrates, J oint Magistrates, and Assistants recording the su.bstance ‘of the proof ad;
# Vernacular summing. ¢ duced in their English case books, from ?vl?lch the .hna.l Rubookareie
« can be drawn up, and attached to the original plaint, as the native

¢ Since revised, see con- ¢ record of the case.t Sudder Ameens to follow the same course in
cluding part of para. 20d of 5

(4
this, letter. the vernacular.

¢ Magistrates and Joint Magistrates are requested, as far as possjlb.le,.to refer all petty cases
¢ 1o their Subordinate Courts, s0 that the original appeal may be within
« the Zillah,* and that their more valuable time may be otherwise

*Distriet, ‘
¢« applied.
+ See para. drd, examiving « Although the rules adverted to in Clause Sey‘enth,t Spct;on XY
witne:ses exparte. ¢ admits of evidence being taken in order to ascertain the trath of the

« charge, before summoning the Defendant, it appears also necessary for the legality of SPG'P'IG-
¢« ceedings, that the evidence be again examined in his presence unless he should decline.” |

5. The above Circular was submitted for the approval of your Cc:uﬂ_: with my letter No IIG,.
of the 14th September 1852, in which I find the following paras. bearing on the subject:

Para. 14th.—+ 1 would recommend that the rule for vivd voce investigatitfns “be Sn_ade‘ abso-
« Jute, as I am satisfied it will not only generally tend to improve and e‘xped»xte de?lswm,. bm
« remove that frequent source of complaing, that the Omlah distort ?he, gwdence in takmg it
« down. It will make young Officers to trust to themselves and their an. note b?ok‘ for a
¢ mémorandum of which has been deposed, instead of a native record, and it will, I think, give

« general satisfaction to all, but those who are entrusted in obstructing or dehﬁng ju‘stice."’ »

Para. 15th.—* In respect to cases sent up through the Agency of the Police, the same says‘
« tem would be pursued in all cases of petty thefts, with still greater advantage, as the witnesses

« being all in attendance at the same time, the vivd voce exmmnation',‘ wgul.d not occupy a fourth

-
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pph’ed' with equal advantage to C.

11. I see no reason why the system should not be a

and Revenue suits, at least up to a certain amount,
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APPENDIX F.

Lztract from a Resolution of the Presidency Court of Nizamut ddawlut, No. 434 of the 5ih
May 1854, to the address of the Deputy Commissioner of Assam. ’
“ The Court are fully satisfied of the admirable results which have followed the introdue-
tion of the system of trying petty criminal cases vivd voce, which is on the one hand
41 Para.  beneficial to the people, and on the other satisfactory to the Officer conducting the
- trial. They therefore authorize the Deputy Commissioner to carry it out as far as he
may possibly can,” : 2y

; (A true Extract.) )

ges (Signed) H. VETCH,

Deputy Commissioner of Assam. i

No. 13. ORDER THEREON, No. 1234; dated 9th September 1858.

- Ordered, that a copy of the foregoing communication be furnished to the Court of Fouj-
daree Udalut for Teport as to whether the practice of trying petty
may be introduced in the non-Regulation portions of the Distric

criminal ecases vivd voe

ts of Ganjam and Vizagapatam,
and if so, to what extent and under what arrangements,

The Foujdaree will be so good as to refer to the Agents in Ganjam and Vizagapatam and
submit their opinion,

-

4w 5

(Signed) T.PYCROFT,
Chief Secretary.
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