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Fort St. George, Judicial Consultation, 10th August 1858.

— S R TN i

No. 68. Read the following letter from G. A. BALLARD, Esq., Special Commissioner, North
Canara; to T. PYCROFT, Esq., Chief Secretary to Government, dated Camp Juggle-
bett, 13th July 1858, No. 42.

SIR,
I have the honor to inform you that towards the end of May last, the 8 prisoners named
83 1adalis: marginally,® and in the proceedings enclosed were taken by the Portu-
9 Lingo. guese as connected with the Sawanth’s Bund, and made over to Captain
i 3‘;,‘,‘3:; ' Schneider. - That gentleman, almost immediately after, left for Dharwar.
2 ggifg;;) ; The prisoners remained in Captain Way’s charge, and confessed more or
7 Bapu. less intimate connection with the Bund ; but it seems no further regular
g , evidence appeared against them. On my meeting Captain Way at Tul-
lawarree in June, I requested him to send the prisoners to me, as some of their names had been
mentioned in statements, connected with the Bund disturbances, taken before my Court. Other
work at Tinay and elsewhere, and delay in getting the witnesses together, has prevented my set-
tling the case sooner, but I completed the examination yesterday.
9. The cases of the 3rd, 4th, 5th and 7th prisoners call for no particular remark. They
have been sentencd as their crimes deserved, and their sentences will be carried out’in due course.

I now request the instructions of Government regarding the disposal of the 1st, 2nd, 6th and 8th

L3

prisoners. .
3. It will be seen by the remarks in the proceedings, and Extracts from the depositions

taken in this case, and herewith forwarded, that the lst prisoner was a Government Colcar or
peon in Beedi talook, Belgaum ; that he appears to have been an active member of the Sawanth’s
Bund both on British and Portuguese ground from the 6th February to the 8th May ; that he
was one of a rebellious gang who looted a house in this talook, and took one of its inmates prison-
er, the said individual being detained with the Bund for about 2 months, and that he was one of
the gang who came to this vicinity ; and who in their flight fired on the troops that attacked and
dispersed them on the 8th May last. Myapatty Row leader of that party, killed in the dour, and
Yesu, taken in it, and afterwards hanged, were Beedi peons. Several peons from the Coeshy
Chowky in this district, amongst them, the notorious Bustian, also joined the Bund. I have
passed sentence of death on this prisoner, but I believe it is the wish of Government that capital
sentences shall not be executed without their sanetion, unless necessity exist, and I have the
honor to request the instructions of Government on the subject.

4. T consider that the 2nd and 8th prisoners most fully deserve sentences of transportation
for life, and imprisonment for eight (8) years with hard labor, respectively. I am only doubt-
ful whether I am qualified, under my Commission, to pass sentence on the prisoners as they are not
British subjects. They were made over by the Portuguese authorities however to be de;lt with
by British authorities ; their crimes against the British Government are clearly established, and
the circumstances of the times urgently demand that examples should be made in their, and
similar cases. I beg therefore to be informed whether I am empowered to pass sentence in such
cases, and if not, how I am to deal with them. '

5. The 6th prisoner is by his own confession a thief and a vagabond. He comes from the
Belgaum district, but Captain Way informed me that no evidence was procurable there against’
him. He is proved to have been with the Bund in the Portuguese territories, and by the state-
ments of his fellow prisoners was with the gang that came to Combely in this talook on the Sth
May, but there is no further evidence of his having been with the rebels in Canara.

6. 1 refer the last case principally because there are a number of men on tbe other side of
the border, but close to our frontier, against whom I have clear evidence of having assisted the
Bund with supplies of men, provisions, gun-powder, &c., and of having conveyed intelligence of
the movements of Troeps or Government Officers, and thus enabled the rebels to escape justice.
These are as mischievous enemies as any with whom we have to deal, but my evidence generally
relates to assistance given on Portuguese greund, though directly affecting crime against the
British Government.

7. I sent a list of some of these to the Governor General of Goa, asking if I might seize
t he individuals named if I could. I enclose a copy of reply. It would be now a more difficult
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matter to seize them than it wag then, .
habit; but the seéizure of some by
would be beneficial in its eftect.

may direct,

From D. J. DeMELLO, Esq, Aid-de-Cam 5 s
Al 2 P to the Governoy General ; to G,
Esq., Special Commxssmner, North Canara, dateq New Goa, 8rd ;ul fé5;3 ALL.ARD’
My DEear Sir, 2 ) . ‘

1. His Exeellene Gétnera) : A
letter of the 28th J une, fo ing a I e charges " t.o ackriow]

2. The men that

(Signed) G, 4, BALLARD

Speciql Com :

' | missioney,
No. 69, ORDER THEREON, No. 1094';da‘ted 10th A“gt'1858
With this letter My, Ballard submits ¢ y

the notes of a ol

; : ; ; case wherein s X

tried by him on a charge of taking an active part in the 'late'imurrectie:ghf Pélsone?s have been
various lawless and heinous offences which accompanieq that out-break ! Fanara, ang s

2. The Ist prisoner has been sentenced to death

portation for life, and No. 5 to impris abor in irons fo 8
The Government see no reaso i i .
include forfeiture of all property in each case. They desire ¢},
‘ tt 4
to Madras, to the custody of the C issi s Atthe Com
portation for life, who wil] be ulti

*-No. -2y tranépnrtation for
life. .

No. 8, 8 years' imprisonment whet i
with hard labor, her he js eémpowered to (q 80,

th; men being residents in the
| . : nt ha S poi

in the matter, the Prisoners havmg been made over to t L s T
vernor, with the express view to their be

he Commissio
i : ner by the Portugue
EROR e88. vie g dealt with as thej, crime; ity
Iuissioner's sentences in their cases will ¢

S might i
herefore be caried out, ght merit. The Com-

* Fort 8i. George, Judicial Consultation, 10th Auguit 1858,

i also been reserved. His case is different
i respectzt ) tgeSGthf[?;SZ:f; ; es\;?z:r::zeag}'l;ixst him of having been with t?le rebels in
fagl Of NOS-_ ;nt voiunteered by his fellow prisoners. At the same time, ““he is p.roved to
British temt.ory» # tBa d in the Portuguese territories.” ' If thisis punishable by him, Mr.
- Wl‘th x u::l would be highly desirable to seize and punish a number of othe'r men,
- h O.DSIdel's o lh'le within the Goa frontier, have been found aiding anc! abetting t.he
:fh(.)’ resl(gl;i igb:?sei: tiaeir movements against the Company’s authority, by supplying them with
esigns o o v v
i S Pronsmzs’ : Itl:i:n;li:f;e no reason for doubt, any more than in the one above
R Govemmen’ i ner will accordingly pass on the 6th prisoner suf:h sentence as he
My i ] Comm}lfsw'shes and feeling of the Governor of the Goa territory are strictly
' a.d e elmf the Commissioner. From His Excellency’s letter of the 3rd July
in BniSgn it tl?e p-roposal 2 d by Mr. Ballard, it appears that the Portuguese fo?'ce is in the
w0 g f? sefroxfl there being any objection raised to their being.selzeq by the
o oL e alr:'fl Sl(:)edaio condign punishment, His Excellency presses for its being done
Cor:x;n isf;:ﬁ; i;:ts:l‘ i'::efvill really be a first rate service to both Governments.”
on the g

(Signed) T. PYCROFT,
Chief Secretary.

Exd. F. Cartledge,
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Or CIRCULAR ORDERS

s

N
“ ,AMI\)

MEMO.

ISSUED IN REGARD To ACT XIV or 1857.

1. On the 27th July 1857, the Govern-
27th July 1857, No, 882, ment determined to
exercise the powers vested in them by the
Legislature by Act X1V, 1857, or an Act for
the trial and punishment of certain offences
relating to the Army and of offences against
the State, ap® to appoint all Session Judges,
and othef. Utficers exercising the powers
of a Session Judge to be Commissioners under
that Act for the trial of offenders within the
Jurisdietion of their respective Courts. The
Commissioners thus appointed it was observed,
would have power to try and punish the follow-
ing offences.

Ist. Rebellion and waging
war against the Govern-

As defined in See-

a i Act
ment. Harbourmg or ix(oln(s)fl 1?5172’
concealing Rebels, - 3

2nd. Exciting mutiny orY

sedition in the Army. | Sections 1 aud @
Harbouring or conceal- > Act}éIVOf1857’
ing persons guilty of | 5

this offence.
3rd. Other offences against)

the State. | .
4th. All heinous crimes ! Section7, Act X[V

against person and pro- ,> of 1857
perty, such as murder, |
arson, robbery, &ec. 3

2. Under the 3rd class of the above of-
fences, it was remarked, attempts to fire public
buildings, to injure Arsenals, to interrupt
telegraphic or other communications, and other
acts of a similar description became punishable.

3. For a detailed description of what
constituted the ¢ heinous offences,” which
formed the 4th class of  crimes, the Commis-
sioners were told that Section 2, Act XVIof
1857, might with propriety be consulted when
any doubt arose,

4. The Commissioners were to observe,
that they were empowered to hold their Courts
in any place within the limts of their jurisdic-
tion; that the attendance or Futwah of a Law
Officer might be dispensed with, that the Judg-
ments passed by them were “ final and conclu-
sive” and that their Courts were not subordinate
to the Sudder or Foujdaree Court. They were
however to send the records of trials held before



3 Ky
them to Govemment for mform

a capital sentence was
€xecuted w

in Council,

ation, and when
Passed, it was not to be
ithout the sanction of the Governor
i unless circumstances called for an
Immedjate example; on which point the Com.-
missioners were vested with discretionary au-
thority,

5. It was not intended that the Commis-
Sioners should interfere with or Supersede the
Magistracy and Police in the

: Y and exercise of their
ordinary functions, Their duty wag limited to
trying oftenders committed before them, by the

Magistrate o other Officers having Power to

. - - - - . . h
commit for trial within the jurisdiction of their
Courts, They were

carefully to observe that
U extend to the tyiy) and
following classes of per-

Ist.  Any of Her Maj
Jects, born in E
such subjects,

esty’s natural hopn sub-

2nd, Any persons who were liable to e
tried by the g ticles

of war for the parti-
cular offence with w

hich they are charged,
As respects the fipst class,
of Law wasg to be followed
f:harged against thery :
g to the 2nd were to

the ordinary course
when an offence was

and individyals belong.-
be made over to the Com-

ment,

6. Tha circumstances which had led the
OVernment to bring Act X1V, 1857,

i i recorded in g subse-
quent Extract Minutes Consultation, 3rd Sep-
tember 1857, No. 108].

7. In continuation of the o

rders of 27th
Ist Augyst 1857, No. 937,

July, the Government
that

adopt either of the two
in recording the evidence
e them,

Ist. The substance of t

following courses
given in trials befor

urope, or of the childiey of

2ud. The evidence of a witness might be
taken down in his own lagnuage, the form
of a narrative being used instead of that of
question and answer, to save unnecessary
labor. 1In this case the witness was to be
called upon to sign his deposition before it

Wwas countersigned by the Commissioner,
But the defence made by the accused party was
always to be taken down in his own language

and words, and was to be offered to him for
signature,

8. The Government observed that retros-
pective effect could not be given to Act XIV
of 1857, and that the powers of the Commission-
ers applied therefore only to the trial and
punishment of offences committed in part at least
after the publication of the order of Govern-
mentannouncing theirCommissions, Magistrates,
they stated, had discretionary power to commit
persons charged with heinoys offences against
person and property, for trial before the Com-
missioner or before the Criminal Courts in the
ordinary course of law,

9. In consequence of a reference made to
25th August 1857, No. 1081. them, Government re-
solved, on the 25th August last, to circulate the
following explanatory instructjons regarding
their orders as given above. The primary ob-
Ject of these orders, they stated, was to provide
for the prompt punisliment of offences against
the State by bringing Act XIV of 1857, into
practical operation, and that it was intended
that all offences of that nature were to be tried
by the Commissioners : but that these Officers
had also authority under the Act to try and
punish perpetrators of heinous offences against
life or property ; and that the Magistracy pos-
scssed discretionary power to commit offenders
of this description for trial either before the
Commissioners or the ordinary Criminal Courts,

10.  Government therefore wished it to be
understood that as loug as the political state of
a district continued undisturbed, the ordinary
course of law was to be followed in dealing with
persons charged with offences against the person
or property of private individuals, except in the
instance of dacoity or gang robbery by open
violence. In consequence of the dangerous
nature of this offence, its tendency to increase in
times of public agitation and the violent manner
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1n which it disturps the peace
fmd Government at defiance

nformed that a discretion w’
sending cases of this descrip
the Commissionors for trial,

11. i
: J G I havmg been observed that cases had
e i ‘
Saf: sen; : for trial to the Commissioner in
o m, w .uch ought to have been left o the or
mnary Criminal Courts, Governmen resolved
17th Noy o 1 =t
Il-;-92 ovember 1857, No, on l7th

and sets the Taw
Magistrates were
a8 vested in them of
tion ag a]] times to

: November

1857, to call the atten-

s to their Circulay Order of

to direct them to be care-
e forwarded to the C

! om-

» €Xcept offenceg aganist the State ang

tion of the Magistrate
25th August last, and
ful that ne cases wer
missioner

;en‘ committed aftep
Magistrate himself op
Istants undep Section

personal Inquiry by the
one of his European Agg
X, Act X1V of 1857,

12, In reviewing case No. 18 of 1857, on

14th January 185 e Ommissioney 0
ary 1858, No. h C 1ss1 f

3 g 68"t 1881

: alem’s ﬁle, GOVernment pointed out certain

resolved to forwarq copy of
1 the Commissioners and Ma-

Dary course,

13.
= The Government further resolved, 11th
A arch 1853, N, March 1858, in modificy.
ol o : tion of the orders Convey.
.ultation, 25th

) ity, gang roh.

% . S except St i

deatlt With ungey the ordinf:ry ]::: cm'lll'ils,
. : e

Jra. ik

15th March 1858, No. 351.

15t December 1858, No. 1858.

From the Government of India, No. 521, 8th
November 1858,

T T ——— - R ey - a
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14. On the 15th March 1858, a Commis-
sion under Act XIV of 1857, was issued to Mr.
J. D. Robinson, Joint Magistrate of Canara,
for the trial of all persons, charged with having
committed, in that District, any offence punish-
able by Sections I and 2, Act XI of 1857, or
by Act XIV of 1857, or any other crime against
the State, or murder, arson, robbery, or other
heinous erime against person or property. In
this respect, the Commission issued to Mr.
Robinson differed from the revised Commissions
recently issued to the other Commissioners,
These had been restricted to the trial of offences
"See preceding para.  against the State,* whereas
the Commission to the Joint Magistrate of Canara
was purposely made of larger scope to empower
him to try other heinous offences.

15. On the I1st December 1858, Govern-
ment circulated to the Foujdarce Udalut, to
the Commissioners under Acts XIV of 1857,
and XXIT of 1858, and to the Magistrates in
the Provinces, copy of a communication from
the Government of India, conveying instruc-
tions, with reference to the Royal act of am-
nesty, pardon, and cblivion, for the guidance of
Officers, entrusted with Judicial powers, in
dealing with persons charged with political
offences.

16. Pardon, the Government of India ob-
served, was announced from the Throne, in the
following terms:—

“Our clemency will be extended to all
offenders, save and except those who have been,
or shall be, convicted of having directly taken
part in the murder of British subjects. With
regard to such, the demands of justice forbid
the exercise of mercy.”

“To those who have willingly given asy-
lum to murderers, knowing them to be such;
or who may have acted as leaders, or mstiga-
tors in revolt, their lives alone can be guaran~
teed ; but in appportioning the penalty due to
such persons, full consideration will be given
to the circumstances under which they have
been induced to throw off their allegiance ; and
large indulgence will be shewn to those, whose
crimes may appear to have originated in a too
credulous acceptance of the false reports eircu~
lated by designing men.”
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to be such,
aders or instigators in

*“To all others in arms against the Govern-
ment, we hereby promise unconditional pardon,
amnesty, and oblivion of all offence against
OURSELVES, OUR CROWN, axp DIG-
NITY, on their return to their homes, and
peaceful pursnits,”

“It is our Royal Pleasure that these terms
of grace and amnesty should be extended to all

those, who comply with their conditions before
the first day of January next.”

" : Sy
17.  In view to giving effect to the fore-

going paragraphs of the amnesty, the following

measures were prescribed for adoption.

[ All indictments, except those wherein
the crime charged involved the murder of
a British subject, were immediately to be
cancelled, and the prisoners remanded to
the committing Magistrate.

II. Magistrates, and Executive Officers in
disturbed Districts, were to desist from the
prosecution, or apprehension, of supposed
rebels and traitors, provided their crimes did
not fall under any one of the three heads
specified in the amnesty, but on the con-
dition that such persons returned to their
homes and peaceful pursuits—and with
the same proviso, all charges for rebellion
and other political offences were to be re-
moved from the Calendar.

ITI. All sentences passed before the Ist
November, whether sentences on regular
trial in the presence of the defendants,
or sentences of confiscation on ex-parte
proceedings held under Act XXV of 1857
in their absence, were to hold good as
having taken effect before the promulga-
tion of Her Majesty’s act of amnesty.

IV. Butin case of confiscation under Act
XXV of 1857, wherever the defendants
presented themselves within
fixed by the proclamation,
were to be favorab]
vided that such defe

ticipators in murder

the period
the sentences
Y Teconsidered ; pro-
ndants were not par-
» or leading rebels, or

<
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instigators of revolt, or that generally any
material grounds of extenuation could be
adduced.

V. No fresh decisions were to be passed for
political offences against persons, who did
not come within the classes excluded from
pardon, viz., murderers, leaders, or insti-
gators of revolt, and those who continue
in arms against the Government. This
interdict was extended to fines and con-
fiscations under Acts X of 1858, and
XXV of 1857.

VI. The amnesty, it was observed, did not
cover acts of private wrong and injury.
But prosecutions on this account were to
be discouraged, and, excepting where
some heinous crime had been committed, or
some heavy wrong sustained, and where
the defendant might be charged with di-
rect participation in wilful and deliberate
murder, a compromise between the parties
was to be freely admitted, and even recom-
mended and encouraged.

VIL In admitting mutineers and deserters
to the benefit of the Royal act of grace,
Magistrates were cautioned to warn them
that these against whom Government
might obtain evidence of their having been
directly concerned in the murder of Bri-
tish subjects, would not ke protected by
a pardon from which they were expressly
excluded ; but would be sought out and
brought to punishment. To this end, it
was declared to be necessary to preserve
Descriptive Rolls of all mutineers and de-
serters admitted to pardon, a register of
which was required to be submitted by
the Magistrates, and also that each muti-
neer cr deserter so admitted, should be
furnished with a certificate.

18. At the same time the Supreme Go-
vernment issued the following instructions in
regard to determining the punishment of offend-
ers, to whom the amnesty did not extend.

I. Those who had directly taken part in the
murder of British subjects were alone ex-
cluded from mercy.

e
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Tth January 1859, No. 19.

From the Government of India, to the Chief
Commissioner, Punjaub, dated 13th Decem-
ber 1858, No. 5,208.
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21. Onthe 7th Idem, Government dircet-
ed the circulation of the copy of correspon-
dence received from the Supreme Government,
passing orders on certain questions that had
been raised respecting the interpretation to be
placed, and the course of action to he taken,
upon some of the points of the amnesty declared
in the Royal proclamation.

22. The first question related to the
meaning of the term ** British subjects,” as used
in the proclamation, whether it was to be un-
derstood in its restricted sense, as limited to
Furopean British subjects, or in its wider sense,
as extending to all subjects of the British
Crown. To this query, the Government of
India observed, that, there was no doubt, that
literally and legally, the murder of British sub-
Jjects includes the muvder of those who are
Natives of India, as well as of those who are
English, but that in justice and policy, some
distinction was to be drawn between the cases.
The general rule was therefore, laid down,
that, where an act of murder hdd been com-
mitted without provocation, in a cold-blooded,
deliberate manner, or with cirecumstances of
peculiar aggravation, it should be dealt with as
at any other time, but close investigation was
not to be made in cases where Natives had lost
their lives by acts, which were undoubtedly
acts of murder, but which originated in old
quarrels, or party feuds, or were brought about
without premeditation, and committed at a
time when the restraints of law and Govern-
ment had been removed. In such cases, the
suspected rebel was to be allowed the benefit
of the amnesty. A more restricted sense could
not be given to the term in question, because
one effect of such an interpretation would be
to reduce the number of punishable persons ;
another effect would be to make the spirit of
the proclamation more exclusive, and to exhi-
bit the Crown as less considerate of the lives
of its Indian subjects than the literal, and Je-
gal meaning of the words used by the Crown
warrants, and this, not only as regards its In-
dian subjects of pure Native birth, but also as
regards those of mixed blood but of the same
faith, who had suffered certainly in no less 4
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degree, than their fellow subjects of pure Eng-
lish birth,

R3. The second question was as to the pre-
cise meaning of the words directly taken part
in the murder, &ec,” The utmost importance
was attached to the word “directly” in the
above passage of the proclamation. In the case
of a Regiment whose Officers had been shot
down by the men, something more should be
proved against a Sepoy than the fact of his
having been present in the ranks at the time of
the murder, in order to bring him within the
scope of the words “directly.” It should be
shown that the Sepoy took an active part in
aiding and abetting the murder, It certainly
would not be in the spirit of the
spread the guilt over those who
perpetrators nor instigators of it, The same
rule was to govern the application of the words
“directly taken part” in cases of murder other
than those of the murder of Officers by muti-
neers. The spirit of the term * directly” being
in all cases kept in view in order
might not be stinted,

amnesty to
were neither

that mercy
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of wrongs done to individy
lion,
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R5. The fourth question regards the pro-
Perty of those, who, coming within the amnesty,
may submit before the first January, in ¢
in which the first steps towards confiseation have
already been taken, There could be no doubt
that the person thus submitting himself,
being out of the excepted ¢l
his Property. Wher
place, the sentence

ases

and
asses, would save
€ confiscation had taken
should bhe reconsidered, but

12th Januwary 1859, No. 36.

From the Governmenrt of India, dated 28th De-
cember 1858, No. 626.

11

the proclamation does not entitle the owner to
restitution after adjudication. Nevertheless
the sentence might be reconsidered. In cases
where the property has not only been confiscat-
ed, but awarded to others, or disposed of, re-
consideration cannot take place.

6. The fifth question related to the fin-
ing of village communities for offences commit-
ted during the rebellion, Did the amnesty
condone those offences? It was declared that
no fines should be imposed where the inhabi-
tants had returned to their homes and peaceful
pursuits, fines were not to be imposed, even
where the murder of British subjects had been
committed in the village, but the individual
perpetrators were unknown. It would be con.-
trary to the spirit of the amnesty that the in-
nocent should suffer for the guilty. But at the
same time, it would be quite Just and reasonable
that a village, or’town, should be required to
restore public buildings which had been destroy-
ed by the inhabitants, and a fine levied from
them for this purpose. This would be, not so
much a penal fine, as a bare restitution, and it
would be more fair that those buildings should
be restored by the particular community which
bore the chief part in destroying them, and
which now needs them again, than that the ex-
pense should fall on the country at |

Y

©7. The sixth question relates to muti-
neers or rebels in custody, or whose trials are
pending. Is the amnesty to apply to them ?
The benefit of the amnesty w
those who,

arge.

as extended to
pot being of the excepted classes,
are now in our hands, although this may not
be due to any submission, or surrender on theiy
part.  The only condition prescribed was, that
such persons shall consent to return, and shall
in fact return, to their homes and peaceful pur-
suits. In regard to rebels alveady convicted
and undergoing sentence, there is no doubt that
the amnesty did not extend to them. But in
Justice and policy, a revision of many of the
Sentences under which men have been trans-
Ported and imprisoned would be necessary.

28. On the 12th Idem, a further Circular
of iustructions received from the Supreme Go-
vernment was communicated to the authorities
concerned. These instructions prescribed the

\,
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