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AR AP TP ST ALSIE

Fort St. George, Judicial Consuliation, 10:h August 1853

No. 53. Read the'fo‘llowing letter from J. R. BOYSON, Esq., Honorable Company’s Solici
to the Chief Secretary to Government, dated July 30th, 1858, No 41p7‘ g

SIR.
1. I have the honor to acknowledge the Extract from Minutes of

Extract Minutes Consulta- . .
Consultation noted in the margin. I submitted same for the 1
e considera-

tion, dated 20th June 1858,
No 870, Judicial Depart-  tion of the Advocate General and have since had frequent comn 1
4 mmunica-

ment. s 5 s
tion with him thereon.
¢ the information of Government a copy of his report and opinion as to

9, 1 now forward fo
be performed by the Law Officers of Government in virtue of

the duties which areand ought to

their appointment.
3. The Advocate General has gon

sary to add any further remarks.

e so fully i j ink i
y into the subject that I do not think it neces-

COPY OPINION.

it appears to me, be comprised under the three”

1. The duties of the Law Officers may,
Civil business, and Advising.

=~ CRIMINAL.
2. T consider it to be the duty of the Law Officers to conduct all Criminal cases where tl
. ‘a e
ment are concerned, or which the Advocate General, exercising the pow et e
the Attorney General, considers of sufficient importance, on public grounds, (ex 2 ) t}I: ers of
health, or morals of the public) to require him to conduct the prosecution , (ex. gr. the peace,
2. [ have more than once, at the instance of the late Chief Magistrate, prosecuted in c:
of apparently no special importance, but where he informed me there was a good Opportun-:daez
: G =t ity
transporting Criminals, whom, though well known as old and dangerous offenders, the P )1'0
had hitherto been unable to bring to justice. ? e
herto conducted the prosecution in all capital cases, and-in all
o :

4. 1 have also always hit
dge requested my assistance. In some of these cases I consider

others, in which the presiding Ju
that I acted rather Amicus Curie than as Advocate General, and in either capacity—the |
i —the latter

more especially—I should always feel myself at liberty toact according to my own di '
according to the circumstances of the case, even if my opinion S 44 ndiffer);‘ o t}:screuon,
Judge or Court, and to prosecute or t0. abandon any prosecution after it had been co oA
according to my own judgment and discretion. I mention this particularly, because :’l‘l‘_“ell_ced
. was once questioned at Bombay, in 1845, and, on reference to the Home G,o ot ﬁl\s rahz
Officers of the Crown, one of them the present Lord Chancellor, gave a decided opinio s
whereof is annexed in the undoubted right of the Advocate General to actzolel;’a"; ::rf(’iy

ing to his own judgment an

heads of Criminal business,

interests of Govern

favor of
d discretion in such cases.

CrviL.

it the duty of the Law Officers, as such, to conduct or defend all i

which the Honorable Company are parties : also all cases where servants ot b vashmiaak cases 1n
in their individual capacities for acts done by them under the immediate orders of Goveare sued
and respecting which they had no discretionary powers, or freedom of action, such as th:“m:int,
brought in 1848 by Vencataroyaloo Naidoo against Sir Henry Montmmery’ P T t:c on
the Government of Madras and against the Publisher of the Fort St.u Georg:e Gt 15 gbt"l
for publishing in the Gazette an Order of the Governor in Council respectinv the‘ PI-' lt.;.
which order was signed by Sir Henry Montgomery as Chief Secretary. As anither iust;:.llil l I,
cite the case of Captain Collyer of the Madras Engineers sued in 1854, I think inc:h

Supreme Court, on the Small Cause side, on account of some work upon r,he’ Cochran; Cana‘:
performed under his direction, under orders from Government. In this case time pressed, and
I therefore defended him, and non-suited the plaintiff, without waiting the result of a I‘Efe:’en o4

to Grovernment.
6. 1 consider them equally bound to do so in all casesof a public nature, such
’

as that noted in the Extract Minutes of Consultation, (No. 870, Judicial Department) of

99¢th June 1858, now under reply, both as regards the liberation of the slaves and the con-
and I think that the attempt to distinguish between the

5. I consider

demnation of the vessels




s i e ci s ultation, 10th 4y ust 1858,
 Fort St. George, Judicial Coni e =
T o ndemnation of the v

If, however [ understand par,
f Consultation correctly, it would lead me t0 suppose, that there

g 't Minutes o

Extract Min

i :oncerning this case, I can hal‘dly thinkihas e
1e misunderstanding conc g
been somn $

o) I 4 l : . : ices : Cers 1n that Case,. were n

! v 5 l,aw ( 'ﬂi

ant to con i ' f h

e i % ] ] ‘ 3 Oof t

at ('l“ eve ]t§~ A d u“dc,: dl cirecumstanc €8, a ot

RIS ALY X
. ' SS :
f the slaves, as a public concern and the co B
iberation © § o} o
liberati as altogether erroneous and untenable
private one, was g

a. 2 of the

have been
to be given

nd, in the first instan free of €Xpense,

incline to think that the question of l‘emuneratignom
AP s nce of the realization ot the sum of £1005.2.
Vgl conseqllf Officers. In such cases certainly it has,
uore g1 L'al“ icies, whenever @ F'und has been recovered
i g PIES{( el; 7 th:a exertions of the Law Officers to a
able Com!)an"y? ')out of such Fund, if not recovered from
o s g ?Oi‘ltb)ost always are, and in which latter case, ¢
et e thi) ac:se.sx in which the Law Officers’ costs haye
0014."36’-- 'Ei:)ens have been, and are likely to be,
.tht.m:;i:, whi’lc to introduce a new rule
it 18

llow them (I do not
the adverse party,

» and to set aside ¢} i Prevailed.
iewhat analogous case was that of Audeenarraj
4 -A 3% év from the Sudr Treasury, which money Mr. John Cap
embezzling mt(:)nm'ake good.  Subsequently in 1844-45, !
Govermll(_*f{t the powers of the Attorney Genera] un
ral, exercising 'n’z debtors and recovered considerable sums, the I 5
suefi Auaee::l;;althe case of a private client, oyt of t
theu.- 'cos:?as fully considered, for My,
s costs asserting that the Government haq
to recell‘;fhz'gy 1845 para. 6. which the Advocate Gep
;}I(l:::nment, could legally do, a view in which Caver
8. While on this subject, it may be as well tf) at similar gqge showin
¥ opinion, is ot the duty of the Law Officers o G
what, in my Solibios Dot and ground from Gover
a gentleman ¥ rule between vendors and Purchasers, oughg ¢, hay
to the "m‘:rsaening‘ to have some influepce with the Members of
ance, but :‘I;I:dered their Law Officers to re the conveyance for thig gentle
Govcrn}";"t‘ with equal propriety, have directeq Prepare hig Will, op his
ment migh t’hh case, not on]y was the pI'EP'dring of thi
mcnf. In dut;es of the Law Officers, but it wy
fﬂr.é“l_(/" to in such cases, to consider the intercst
which arc(’);i?cers had to lay those interests asid
the de in this particular case, there may h
true t.hdt‘,,anv cases, it is far otherwise, anq it
:Iht’e:)l\]'ell'y K X Baw bodh subsequently founq
;vo(::ld in consequence have had a right to come
have been the case had the purchaser been Jef
tor and Counsel.

ment, not fay fro

Company only ; whereas here
e and consigep only € purchaser, [t ;o
ave been litt]a or n flict of inter
is. the Principle tq ould ca] attention,
n the Conveyance, the Purchaser op pig assigng
on the Fagt India Company, Wwhich ¢oylq not
5 a8 he shoulq haye been, ¢, select hig own Soljej.

0 such cqp

ests ;
WhiCh I w

9. Again, it has long been the
at Caleutta, and at Bo'mbay,
licitor to prepare gratis, the contracts fo ¢ontractoyg taking
Presidency and occasionally elsewhere,
trifling, and such as woul(% F)e of no momttnt o any gpe con
at Madras deprives the Solicitor of fees whj

ch if | :
vailing at Calcutta and Bombay, he js there, a5
ly entitled to.

10. It used, at one time, tf’ be ot )
vaut, who was charged with Magi<

aPparently, (¢ every (3

agisterial dutjeg that Government and the Ty, yﬂic::r::l én:rser-
: _ overn-
ment were bound to defend him Whene.vcr Ny action g broughs A8AINSt him jp, b;q Magist ml
capacity, whatever the nature o Qality of ghe charge againgy bim, ang acive 4

vt setha st et

PR o
 ad C}WM;MJ udicial Co7zsultat20n’10thAugu
it 4 i e Aot Ge

s

ipe 't
: 1d be (if indeed i
e of this wou _ :
e in his proceeding ; one B nsequenctwo instances) that, in assessing
. he was right or wrong in I rather think it was in one or the Court—I do not say
Riiother f‘ua"y been the case, as decided to have been in tht:1 wro:g ’to pay, and to award much
' ac 3 ec T ar v ) )
hias not Mangtl"‘te we:;sider the abillty of the mUI:t:emp th:ﬂ would have been awarded
: might be tempted to dc that Government would Pay‘ . nov:' however, the sound rule ma_yl'i
“ght']y—; mages, if it appeareh d been left to defend hlms}i : at éalcutta, that Government wi
heavier da istrate, if he ha it has long been R PR G
inst the Magistrate, it he blished here, as it ds for his defence, : d
against idered as esta Magistrate fun i 4 r can be fully an
1 onsider ce the Mag | merits, which neve
I think be ¢ : ested, advan . t of the real merits, ; he defence of and so
5 3. A Eequesied, AY hile ignoran ing both sides) the defence
s 81W‘1‘3e; by undertaking (‘Ya] or in some manner heanng'e to have been highly illegal and
mit thems_e] ascertained before ;"1 t, which may ultimately prov
B i oo,
o themse ve g
identifying

if the
damages, if t

: . DVISING.
unwarrantable - A

i dvise
equired : also to a
i 1 bR Operatent Whenive:h; gature of the business
. ; n : Sl : T
~ The Law Officers alfet :)1?; isi'évious sanction of G;ovemn; in,s S B O e
) e T ; T N Ty gt
v iri amgredits & In no other case, s
the Accoulment requiring O_ftgnt he Collector of Sea Customsl-]t SR e
of his Dep son, be the case Wit for any Officer or DePartm: Bt dad cuss, of
the same Te; t it can be necessary t obtaining the sanction 0 Y S
1 consider tL: w Officers without ﬁf: the Law Officers to advx(s)eﬁi ovs e
. : ) i cer “a
vice of the a lways competen ht not, by its Law : L s St
it will be alwa, Government oug . arties so applying, suc FL
in which - mselves with the p vernment has no legal rig i
-n ‘a'ﬂy Way identlfy t};e ed lega‘l Powers and Whom G}lo Board of Municipal Comm‘ls-
59 # Gfurpiiaary o, 1) ex. gr. Magistrates, or the d not in the direct service
bodies having trol (except by remo"i‘l_ s paid from rates and taxes, an
or to con e o4, .duals or bodie
r indivi

course,
the matter one,

direct, e
sioners, or any ot

o0 c 9 i ld
f A t y V- f i . I
: S ma be con enien nl CODSldCl'ed undel‘ thls head t wou
,.}). h draft.in £y
ha s the =1
12- Per

. f the
. : Indian Members o
ractice with the reply
8 091 uncoGon 'p 2t tive Governments, to rep
flate years, to have bec(’m(;ied to for an Act by t-helr;eSIi)::t;ucted to prepare a draft,
Seen'],]oti\'e Couneil, whene\;;r al;Pof those Governments n;lght( e d a tolerably well paid one) the
Legisla Law Officer i the only uty (an ; ; ottolbs
iring that the s o of such Acts is 1d particularly desire n
By Sesring : he preparing © : to perform. 1 wouldp ing, for it has
lieve, the p s ive Touncil have P e f such draftlngs or
though, Ibe f the Legislative . n individual share o d un-
% bel’s (&) Ialn of my ow . the duty was c]eal‘ an
Indian Mem ning to comp but in cases where Yeuttn
e mea i n me bu from Calcutta,
understoods ;Z ﬁe:nd never has d}::vo:::nuol}oso little use, for the general answer fr
been very Tl reg!‘et it has
y

lsla“\,e (:()uIlCl] thlnl\ Such an Act 18 not quulled, or tlla‘ 1t lra(l

has been either t

' fficers
its locally mterested O
tponed 0 Government of Madras, and its locally
i pOSIPC de, and this, after the
- 0 3
coming Pena

1d
hat the Draft Act wou
+ tly wanted, and t ulated
t the Act was urgen Acts have been emasc
d publle Dl e tI};‘a""her - s car;fu!lytdzac‘:‘:rel:sP:cially the Draft of the Mf: 3
an f the case. ith Law (I might insta : cases, the
S urgency o inted with Law ; lure. In these 2
s £ er;an utterly u{]acq“‘::ner safer to insure their CO"’Plet: ft'?;e what I would suggest
ine Police Act) inam e and absolute waste of labor a'n d end’would be far better ob-
i Mar such Drafts was a nlel’.nion in almost all cases the d;s‘:‘ts are required, and who are
i e A that, in my op! Y ho consider that suc 5 full instructions
is subject 18 ents, who ould prepare fu
on this subj FSPOF Departm Officers are not,) w hat then, the
ined if the Officers ich often the Law idered necessary; tha 2
tained if t bject (whic . isions they consider desirable (for
44 ith the subj) : various provis he may deem desi \
familiar wit d in detail, the ill in such manner as instructions
. rly and 1n e the Bill in Bill and the instr ;
Shoﬁlng'cle%ozjncillor should Prg):fting ;) and that then the ]-);agle Bill relates, for their re-
Leglslztlgy has his own style Ofofﬁcers of the Presidency to whic
every body | the Law
d before
should be lai

ions.
vision and suggesti

by a gentl

s DNEY SMYTH,
B Advocate General,

N
igned J.R.BOYS? o
(S]g;;ozorablc Company’s Solicitor.

July 27th, 1838. (True Copy.)

i riment the ever forth- =
d in that very questionable experimen
imserted 1
as to be inse




P

tSt George, Judzczal E;ﬁ;edltatian, 10th August 1858,
Fort St. : i ¢

B

& e OPINION.
icitor Geeneral are 1e
iesty’s Attorney and Solicitor
Her Majesty's

> e o v

*

quested to peruse tbe'accompanying let-
and the corres

icitor of the India Board pondence therein referred
ter of Viscount M“_h"," it:td;;:?::::rthe question stated by His Lordship “whether in criminal
to, and to give thellr Jou left to the discretion of the Advocate Genera:I at Bombay to abandon 4
cases it is a power e%‘ath); depositions respecting which have }Jeen apphedifor on the pari of Go-
prosecution, copies oh ¢ such cases might be prosecuted by him (the Advocate General,) 5
vernment, in °rdet' t, > hat it is competent to the Advocate General at Bombay tombandon any

We are of op}monﬁ td: ositions have been applied for on the part of Govemment in order
prosecution in which t ed,eim . It admits of no doubt that under ,whatev?r ci?cl.xmstanqe:.; the
that he might pros§°“t£ar d on the part of Government with any prosecution, it is exclusively
Advocate Ge:ier;ll;;;entg and discretion whether he will abandon, or Prosecute the case,
a2 matter for his

(Signed) FRED. THESIGER,

b ( » ) FITZROY KELLY,
le, November
Teggﬂi 1845. } (True Copy.)

(Signed) W. ESCOMBE,

Secretary to Government.
(True Copy.)

(Signed) A, 8, LEMESSURIER,

Advocate General.,
(True Copy,)

(Signed) Ak SMYTH,

 Advocate General,
(True Copy.) !

(Signed) J. R, BOYsoON,
Honorable Conpany's Solicitor,

—

To the Secretary to the Government of Bombay, dated Fort S,
v T X . ;
No 1858’ No, 1086.

Sir,

irected by the Governor in Council to aéknOWIedge the receipt of your lettey of Tth
Lo 1323, and in reply to forward a communicatiop from the Compmy’s Solicitor
June 18531» I;:’liy Ty submitting a statement of the duties performeq by the Law Officers of
(gt:‘:ri?nent in wirtue of their appointment.

0

(Signed) T PYCROFT, |
Chief Secretary,

George, 9th Augus£ :

17
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