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Fort St. George Judicial Consultation, Tth July 1857; -

Read the following letter from F. LUSHINGTON, Esq., Civil Auditor; to E.
MALTBY, Esq., Acting Chief Secretary to Government, dated 19th June 1857,

No. 43.

No. 244.

SIR,
Fixed D
I have the honor to submit for the consideration and orders of the Right Honorable the
«Dated 12th Instant. Grovernor in Council, copy of a letter* to my address, from Mr. H. D. Cook,
Civil and Session Judge of Calicut, appealing from two retrenchments issued by me against
him, on the audit of the accounts of the Madura and Malabar distriets for Fusly 1265.

From the annexed extract from my audit remarks, it will be observed, that the retrenchments
in question were directed against Mr. Coolk, on account of the deputation allowance erroneously
drawn by him during the periods occupied by him in travelling from Salem to Madura, and sub-

sequently from Madura to Calicut.

The chief ground in which Me. Cook takes exception to the retrenchment is that, that under
¢t Section X X111, Chap. V, rules for joining stations,” he was clearly entitled to his deputa-
tion allowance as the translation was a mere change from one acting appointment to another of
equal salary. and that the rule states that the Officer “will draw out of the salary of the office
he is about to join, a sum equal to that of his previous situation.” But with reference to this
objection, I would remark, that it has always been held by this office (and the ruling is supported
cotion XXV, Civil Absentes by the authority quoted in n.largin) that deputation allowance is payable.
Rules, G. L 26th Aprit 1841, only from the date upon which the officer enters on the performance of
/G- Naniag 1ok his acting duties, and that it ceases on his relinquishment of those duties.
[t seems clear to me thergfore, that immediately Mr. Cook delivered over charge of the Salem
must be held to have forfeited all claim to the allowances of that Judgeship : and that
his title to deputation allowanceas Acting Civil and Session Judge of Madura, can be considered
to have commenced only with the date on which he assumed charge of the duties of that office.
This remark is equally applicable to the period intervening between Mr. Cook delivering over
charge of the Madura Court, and assuming charge of that of Calicut.
ection to the retrenchment, but

Court, he

Other reasons are adduced by Mz. Cook in support of his obj
they would seem to be more of a private than a public nature, and it will be for the Govern-
ment therefore to determine whether they be of such cogency as to warrant that gentleman’s ex-
emption from the operation of the rules, which, as above stated, appears to me to be clearly appli-
cable to his case. 3 ;

(Signed) F. LUSHINGTON,
Civil Auditor.

From H. D. COOK, Esq., Civil and Sessions Judge of Calicut ; to F. LUSHINGTON, Esq.
- Civil Auditor, Fort Saint George, dated 12th June 1857, No. 325.

Sir,

: ‘rl.] With reference to .the ¢ list of objections made in the audit of ﬁ_xed charges, for Fusly
1265, dated 11th May 1857, for the Madura district, T observe that under thehead No. 7, Lam
ded‘qctcd‘ Rs. 349 Annas 7 Pice 5, on the ground that deputation allowance is only payable to
Officers from the date of their joining their respective appointments, &e.”

0 L
2. The amount retrenched, I shall of course immediately pay into the Collector's treasury,

Lut the cnr‘cumstances under which I was translated from Salem to Madura are SO peculiar, that [
beg you will do me the favor to submit the following remarks for the information of Government, in




Fort St. George, Judicial Consultation, Tth July 1857.

the hope that this sum may not be deducted from me, and in the event of the Government of

Madras being mj.able to comply with my request, I respectfully solicit that the matter be refer-
red for the consideration of the Government of India.

3. Inthe first place, I consider that under Section XXIII, Chap. V, rules for joining
stations,’1 was clearl)T entitled to my deputation allowance, as the translation x‘vas'almere Jch'm vt
from one acting appointment to another of equal salary, and the rule states that the officer “‘ w?ll
draw out of the salary of tlu? office he isabout to join, a sum equal to that of his previous situation."

: 4. 'I-‘o assert that this rule does not apply to an officer ““acting,” is, I conceive, a mere
arbitrary interpretation, and it could not have been the intention ofnGovernment. to ;x let
u-fﬁcer,.when the Government moved him from one office to another., On a fair and libie::l Ccc =
sideration of the rule in question, I respectfully submit, that I was entitled to my depntation )3-
lowance, both when changed from Salem to Madura, and from the latter place tny Czlilicut. O

- 5.. The:change from Salem to Madura wasmade without any reference to me, and no pecu-
liar exigency of the service rendered it expedient. In fact, I was moved to make “;a for anl:t: 14
gentleman, whose avrival from the Cape was expected, as the gentleman who succee]:led me) “‘,“q
told at-th'e time of his nomination. It appears to me therefore haed, and I should think -co:xtr't;l"
to a fair interpretation of the rules, that 1 should be muleted in my deputation allowla'nee whe‘n?l
was merely changed from one Acting Judgeship to another, without reverting to my own ficed ap-
pointment. Had this taken place, then of course I had not the least claim tol deputation, a;ﬁ(l itlis

upon this fact, viz., that the change was from one Acting Judgeship to another, that 1 base my
claim. ¥

6. The latter change (from Madura to Calicut) was not solicited by me, but the Govern-
ment asked me if I felt inclined to take the Calicut Acting Judgeship, and I assented, but I was
under the impression that I would get my deputation allowance, and it was under that impres-

sion, that I remained at Madura 10 days longer than I would have done, to conduct the examina-
* tion of Moonsiffs !

7. When I was removed from Salem, I wrote to the Right Honorable the Governor, respect-

fully representing that under the peculiar circumstances of my family, I might be allowed to re-

main in statu quo, my request was not granted, and although all my family were suffering from
fever, more or less, I nevertheless started, and on the road I was obliged to leave one member of it
at Trichinopoly, when she was nearly at the point of death, and was unable to join the family at
Madura, till weeks after. This state of my family delayed me at Salem, and T did not take charge
till the 26th October, butI was within the time allowed me for joining. ;

8. Such is a plain statement of the circumstances under which I was moved from Salem to
I\(Iadux:a, and from the latter place to Calicut, and I hold that under a just and liberal considera-
tion of the rule [ have alluded to, I was clearly entitled”to my deputation allowance. I was acting

under the ?rder of Government, and did not waste 2 day in my own affairs, but moved under sick-
ness and difficulty. :

9. I respectfully solicit therefore the kind consideration of Government, and trust that these
sums retrenched, may be ordered to me,

(Signed) H. D. COOK,
Civil and Session Judge,

(True Copy.)

(Signed) F. LUSHINGTON,
Civil Auditor.

?

Fort St. George, Judici I Consultation, Tth July 1857.
Extract fro-m the list of objections made on the audit of the fixed charges of Madura and
Malabar Collectorates, for Fusly 1265.

Charges objected to. i Remarks of the Civil Anuditor.

MADURA.
7.t Amount of deputation
' allowance drawn by
| Mr. H. D. Cook, as
Acting Civil and Ses-

Z|
No. 7. Deputation allowance is only payable
to Officers from the date of their joining
their respective appointments, but it appears
from the Official Grazette of 30th October
sion Judge of Madura, 1855, page 1289, that Mr, Cook, assumed
from  1st October charge of the Court on the 26th Idem, con-
1855, to21st February sequently he was not entitled to draw the

i

|

‘ 1856, at Rupees * allowance from the 1st of that month. The
‘ 433-5-4, per month.... 2047-2-0 Collector is therefore requested to recover
|

i

Admitted his do. as this difference from that gentleman, and

payable for any period prior to joining aif
appointment,and it appearing that Mr. Cock,
assumed charge of his appointment as Act-
ing Civil and Session Judge of Calicut on
the 10th March 1856, he has incorrectly
drawn the allowance from Ist to 9th Idem.
The Collector is therefore requested to
recover this difference from Mr. Cook, and
credit it in his accounts to the proper head.

allowance drawn by
~ Mr, H. D. Cook, as

Acting Civil and Ses-

sion Judge of Calicut,

for March and April

1856, at Rupees 1
488-5-4, per month... 866-10-8
‘Admitted his do. as
do. of do. from
10th Mareh to 30th |

do. of do. from | bt credit it in his accounts to the proper
96th October 1855, | l head.
to 21st February ‘
1856, at do. per do. 1697-10-7| ‘
Differcnce........‘ 347 7i 5
‘ MALABAR. :
5,  Amount of deputation } No. 5. Deputation allowance not being

April 1836, at  do. '~ (True Extract.)
per  dos.. .. e eee 740-13-9 . 2
| (Signed) F. LUSHINGTON,
[ Difference....... j 12512!11 Civil Auditor.
SR
No, 44/3% ORDER THEREON, No. 765; dated 3rd July 1857.

1. With the above letter,the Civil Auditor submits an appeal, by Mr. H. D. Cook,

" Civil and Session Judge of Calicut, from retrenchments made by him on account of the Deputa-

tion allowance drawn by that Officer while travelling to join his acting appointments at
Madura, and subsequently at Calicut. Mr. Lushington remarks ¢ that it has always been held
by his office on the authority quoted in the margin, that Deputation
allowance is payable only from the date upon which the Officer enters
on the performance of his acting duties and that it ceases on his
relinquishment of those duties.”

Seetion XXV, Civil Ahsentee
Rules, 26th April 1841,

9. The foregoing rule, Mr. Cook has argued, can apply only to Officers moved from a
post of less emolument to one of a higher. The changes in this case were of location only ;
he was transferred from one acting appointment to another acting appointment of equal salary.

. Consequently, be holds, under Section XX XIIT, Chapter V ¢ Rules for joining stations” he was

fully entitled to * draw out of the salary of the office he was about to join a sum equal to that of
his previous situation.”

3. The Right Honorable the Governor in Council is of opinion that there is much force
in Mr. Cook's argument, and he resolves to apply to the Government of India for an authori-
tative exposition of the rules on the point under discussion.

(Signed) - E. MALTBY,
Acting Chief Secretary.

|
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FortSt George, Judicial Consultation, Tth July 1857.

T

y ‘, v. oty
Ordered that the following letter be despatched. : ) / é”7 / ;!
No. 45. From E. MALTBY, Esq., Acting Chief Secretary to the Government of Fort St. R 2 . ' . &
George, to the Secretary to the Government of India; dated 3rd July 1857, No. 766. d, B, , AR o0
SIR, 2

" . v
A2 - -

I am directed to ask the decision of the Government of India in the £ ollowing case, involv-

ing the proper interpretation to be put on the *“ Deputation” Clauses in the Civil Absentee Rules. / %.0;4/' [//L/a, / (_,/(W! f'(/f 7 Q [/‘/“‘/&4‘{/(/ '
2. On the 1st October 1855, Mr. Cook, Subordinate Judge of Calicut and Acting Civil e ) i / - :
Judge of Salem was appointed (he being then Acting at Salem) to act as Civil Judge of Madura. i G ‘/?\;Jl,é&(’/ C;QOJJ/L// /c)/¢;57
H: accordingly joined his mew post at Madura, and after acting in it for a few months, was 3
ordered to act as Civil Judge of Calicut. Deputation allowance was drawn by him, both while i
joining Madura from Salem, and Calicut from Madura. These sums the Civil Auditor has re-
trenched on the ground that under Section XXV of the Rules, Deputation allowance is payable
only from the date upon which an Officer enters on the

performance of his acting duties and that
it ceases on his relinquishment of those duties. '

3. On the other hand, Mr. Cook has argued that, that rule can apply only to Officers

7 : Z } /7
{ y Jos LA
moved from a post of less emolument to one of a higher ; that the changes in his case were of

/
) Lo o e it
+ o L2 A ZL {d‘ P F L //L_Q e A
location only, he being translated from one acting appointment to another acting appointment of 7 / /

7

equal salary, and that under Section XX XIII, Chap. V, he was fully entitled to * draw out of ' ‘91 /-

** the salary of the office he was about to Jjoin a sum equal to'that of his previous situation.” p/% e/ LAV
4. It appears to the Governor in Council that Mr. Cook's claim is well founded, When a :

servant holdsa confirmed appointment and his services are required by Government in a similay
oifice in another place, he does not lose his salary during the time which is oceupied in Joining
his new station. This principle ought to apply equally to acting appointments, as Government
is occasionally obliged to make such changes, asin Mr. Cook’s case, to provide for the due per-

: //_/RMI 3 ‘[{_’
-' ; O te ppden o8
formance of public business, and it would be unjust that an Officer thus deputed on public duty ¢ e

to a new station should lose his allowances, while incurring the expense of the move.

e S , "
Lﬂ_"z 4 CFf

(Signed) E. MALTBY,
Acting Chief Secretary..
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Exd, F. Cartledge.
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