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Fort St. George, Judicial Consultation, fZIqt April 1857.
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" No. 37. Read the following letter from J. R. BOYSON, Esq., Honorable Company’s Solici;aor;

No. 193- ‘ . -
. Sir, 4
ra C ti dated 12th March 1 1 - :
s %‘,‘ﬂﬁfm lgn!ﬂe e ey arch 1857, Wlth reference to the. papers noted in the
55 Order, dared 6th April 1857, No. 404. margin, I have now the honor to forward for

One letter from the Town Major to Secretary to Government : .
G Nilitary Dopartment, dated 4th April 1857, No. 559, the information of Government a copy of Mr.
ol B Letter from the Honorable Company’s Solicitor to the Chief  Dale’s opinion on the questions therein involved.

Secretary to Government, dated 7th April 1857, No. 185. g :
I did not consider Mr. Dale's opinion of

" the 9th Instant sufficiently specific, and therefore re-submitted the papers to him.
I received them back again this afternoon.
(Signed) J. R. BOYSON,

Honorable Company's Solicilor.

Copry OPINION.

I have perused the accompanying Extract from Minutes of Consultation, under date the
12th March 1857, No. 303, Judicial Department, and the correspondence which accompanied
it, and am of opinion, that it is not competent for the Magistrates in awarding costs under the
102nd Section of Act XIII of 1856, to order that a party who had unduly used the services of
Police Officers in the summoning of witnesses, who proved to be unnecessary, should pay any
compensation for such unnecessary employment of Public Servants.

As regards the concluding sentence of that para: I am of opinion that itis equally in-
competent for the Magistrates to order compensation to witnesses unnecessarily called from
their own business. In Civil cases, a witness is not bound to attend unless heis paid his
reasonable expenses, and of late years the Common Law Courts at Westminster have allowed

 witnesses certain compensation for loss of time. Mr. Chitty, however, in his Work on Criminal
Law (Volume 1, page 613) remarks, that formerly there was no Law to reimburse those who
attended on behalf of the Crown, a remedy has, however, been to a certain extent provided by
several statutes for payment of witnesses expenses out of the county stock and an allowance, if
poor, for loss of time ; and in certain cases before Justices, provision is made for payment of the
expenses of witnesses ; but in all these instances, the provisions have been made by statute,
none of which have been extended (as I believe) to this country.

With reference to paras. 5 and 6, the best opinions were, that a Magistrate had no power
to administer what were usually called voluntary oaths (and which I suppose are alluded to in
these paras). The doubts, however, in England were removed by the 5 and 6 Wm. 4, Ch. 62,
Section 13, which declared that it should not be lawful for a J ustice of the Peace, &c. to administer
such oaths ; and in Section 18, a form of declaration was substituted, and in the 3 subsequent
Sections, provision was made for the fees for administering such declaration and for punishment
of parties making a false declaration. This provision has been found to be of very great utility
in England and it would (in my opinion) be found to be so in this country, if a similar provision
were passed. This subject, I submit, is well worthy the immediate attention of the Legislature,
as, I believe, the Magistrates here (as well as in Calcutta) now refuse to administer such oaths.
And an opinion is generally prevalent in the profession at Madras that in this country Notaries
Public have no power to administer an oath, so that great inconvenience is likely to be felt for

want of such a provision.

e (Signed) CLEMT. DALE.
Madras, April 9th, 1857. ' : .

~ Since writing the foregoing, the Honorable Company's Solicitor has
my opinion specifically to the 3 following questions. -
1. Whether in this country a Justice
oath ? °
2ndly. Whether in this country a Magistrate has
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to T. PYCROFT, Esq.,‘ Chief Secretary to Government, dated 14th April 1857,

requested me wgim o
of the Peace has authority to ndnunism “Vﬁfi.unmy :

authority to administorsuchan oath 7and

it



MR
———— T

Fort St. George, Judicial Consultation, 21st April 1?-?4 -
3rdly. Whether in this country a Notary Public has power to administer lhu:: “‘h'nﬁ seatlf
As regards the two first of these queries, I was under the imprmxon..dl ey have
replied, although I did not offer a decided opinion of my own, not consi m:‘;m plc'n with
weight in a case in which the talent of England had experienced doubt ; but. in - w’f“c ° :
the Solicitor's request, I beg to state, that I am not aware of any provisionin ¥

of a general character authorizing either Justices of the Peace or Magimrau-s to ldr::"l: s
oaths ; indeed, I feel assured there is no such general provision; hence it follows e sl
the same state here,

. Wm. 4 8%
asit was in England before the passing of the Act of 5 and 6 :
my opinion is that (except where authorit

y is given for a specific purpose by . nz; ministe
statute) neither Justices of the Peace nor Magistrates, in this country have authority B -
a voluntary oath,

As regards the 3rd query,
me. In England previously
prevailed as to the power of
Scrivener's Company"

- - cw He
such a question was not put as the matter originally to) o doub!
to the passing of the 5 and 6 Wm, 4, (before ":f“m’ King *-
Notaries in England to administer oaths. In

10 Barn and Cress 518 the late Lord Tenterden m“m"r Ships-
one of the duties of a Notary is “ to receive Afdavits of Mariners and Masters c’dy it was
would, however, remark that that point was not raised in the case, and f‘f“”qum of 8} ‘, o
argued, or even referred to in the argument of Counsel. Mr. Brooke in his office i

6, Geo. 4, Ch, 87, Sec 20, may be referred to as coun

rest by Legislative enac :
(Signed) CLEMT. DALE: |
(A true Copy.) : |

Madras, April 14¢h, 1857, .
Signed) J. R. BOYSON < ficle
; Honorable Company*" |
No. 38, ORDER THEREON, No, 489; dated 17th April 1357.. g
the Honorable Company's Solicitor submits the opimio® o8

him under the orders of Government, para: 2, Extract 88 3 f

In the above letter,
on the points referred to

tation, 19t} March last,

2. The Government re

- : solve to address the Government of India imme { ‘
Trestion mooted in paras ; 5 ang g of the Honorable Mr. Eliott's Minute of 168 250
ViZi, a3 to the ayth i , OF

: ty by whom Affiday: ; M
Meanwhile adverting tg g qreat bt 10 Declarations

Madras will eong;
and Declaratjons until further orders, s

8 Itis observed

H 3 ¥ i te,
Mr. Dale, it 18 not competent to e N para: 4 of Mr. Eliott's Minu
‘8 0{ l856, to ordﬁr, that a Plﬂy ‘hO
Summoning of Withesses

Unnecessary, should pay any 0%

t of public Servants ; nor is it competent to the Mags 4

from their own business.
(Signed) T.

, in reference 1o

—

Ordered 1) .
Ne. 0. x ed that the followmg letter be deapatched.

4 T.,PYCROFT' E_“!" Chief Sccn-h:y to the Governmen!
= dia, dated Vith April 1857, No. #0.

Ina Minute, copy of which

the Lo : AcCOmpanies, D. Eliott,
he Legislataye Council, recorded upoy P‘“ﬁnt:ud;i};n::blo Jod to him
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Fort §

aeorge Ju;Iz'(;z";;ﬂE;multatz'on, 21st April 1857.

i lice of the Towns
ion of Act XIIT 1856, or the Act for regulgtlzg ::‘:ol;‘:e tieg o sutiusity it
relative o the operatlond Bombay, doubts were intimated, paras. 5, 6, Calcutta, it was remarked
eimtin, Ml anA ¢ to attest Affidavits and Declarations. In - c P T o5
Magistrates under that 11; refused to swear persons to Affidavits, referring
: Ta
the Magistrates gene |

to make them to a public Notary.

9. Them ppearin 1 ferred for the opi-
be of importance, was re : P
ine to the Government to e o dI th s
: - attel:lal afn t;esgire(:l to forward for submission to the Government of India the en
: 1, an
nion of Counsel,

o A Mr. Dale. is-
closed copy of the OPImonthg;:?n b})’h ];ale’s opinion * neither Justices of the Peace nor Magis
3 m &
3. It will be seen

iy untary oath.” Mr. Dale also thinks that
b this country have authority to administer a s il
 trates in this

ity. . d there
. ic have no such authorl . : - thus suppose
v lic inconvenience which will be occasxo!led’. e of Madras or
4. The very great public1 be no authority either in the TotV;n e
: i by whom oaths :
' il has already been bronght 11 ¢}6 Provmcef, g i
Note.—One very striking msltl:nci, ensionerson Lord Clive's tered, unless in cases coming beft?re them j
10 thepotice of Gm:lef;mﬁ;, without other p}-ovislx'%x; nistered, Affidavits and Declarations attested
Fun%tv?rdaoww:h:i': Pension unless on Affidavit. dicially, or
cann

5 oved
same will probably be the case with other Funds. is so palpable, that this Gg}ir;i:le;zrh:::;e:oﬁce
. : the Government o Ihe 2
! he consideration of instructed to
at once to bring the mat?:: “n;f:a;v:hile the Magistrates of l?gir;:ﬁlztndb]e)e;ﬂarations.
it may seem to require. inistering and attesting
::;:inuz their previous practice of administering (Signed) T. PYCROFT,

Chief Secretary.

=T G




| £feieere & G o Bl for T
fi'ees S Lorerrstl —

S Ay e o

- S -

; A - /M e Mea’al‘: :...‘/ég"} :

e /AJ//"L iy

s~ i " e

o A | V.,

e S ———— P

."‘
/5—1 /”27‘“ /ﬂ'U g
k21 & $ 3
¥ 7 pmgie o e h;"./-'- "5 i - l' R =
- £ 'o- V‘.




/ £ .
Ao Kaeed'G pies i1 4&7 Adns Aoz
/ 4 3

Lo Freclive— //,_ WLA@C—‘,—? b

g . ‘ i
/ /I ‘_/r‘/z/-/(r‘ ”M ¢
" parid / A -
/S~ - 5 Lt C— ST~ .

/
: 7 57 4 ) 4
A : P
E o Ty s
- r
4

. / B =g p 2 o
o R e A . &S <
—

4

’ o .

7 el | a

Z_'\ éiﬁ//l £ 73 .

-

& g -

/Z Sl £ 5 S
s

%g Kagy tricer@—c

Vo

P




s

v

| - ‘
N |~

&

d g

E

Fep sy £

i
TN

X

R T
- 2. {:’;A. i
Ll e 3

:
[ 1
1 -~
(&
8
:
1
y
| 8
i
: -
- .
- T
- —

.

-

A

b7

w

L.

I

JS A BY
rf G Dals £y firi S

At /5S)

B o |

bk

- S—

X

o St itlies

Aoap ay

B

4

2

4 4 j’”xz;ésﬂ

>

i }. 15 :




’E'l‘TT‘L* =3 St *6
e .- ' s =3 = o e AR
- /
M/Z'/t—‘ ‘*"‘g‘ Ve /1/(i T
4
. OB X
A /C‘\c‘ (/‘ 2 ° M&z&w .
2 ¢ ’ \ ’ \\ . > . -
-— (r ;?Z-g_ ‘7 "2 - < (.. ‘_Lc:,)
//L‘_—\ . C? < ‘ : :
R L & 4 T A}I"‘?.
ﬂéCC& e 7 Zn L‘(\ pZ 9w ’
§ ' f 2 : %

.

/ S
Paan: an &ai s

-

3 / 7,7//&—( 18!
— fateara ST H A

i WE—

i f

7 o A L
"’A’lt‘zz,lf A /ﬁé’ :  1 :
/ . b 3 pa M 1

-~ AR ¥Y 2 :/( 57 Cat

" 7 / /ﬁ, fL,/-". c~
i y / ¢

—

2 W 2




G ln o G-fax TR
_a,m A Lttt 1850,
o fia Het o W‘-’v
S PaZa’ca %/é e,
pa il %z\/ Al
PR
< 4. aihsdpt M
AM%Mé o Atses- I8
e kS e AT

-Md'é/w 4% |
l%é."( Mé '/
A éZ@‘%,V(‘wév




—

! ;-% Lo Holley 3
| [ oot 6;;"; s AT~ Ao

‘.;,':.}; »\\ eI, 5 oy < A ;, |

S i T B Lo L At /5







	Image00013
	Image00014
	Image00015
	Image00016
	Image00017
	Image00018
	Image00019
	Image00020
	Image00021
	Image00022

