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Proceedings of the Madras Government, Financial Department,
26th February 1874. :

A A s i A AP P M g s SR e A P

V0. 204. Read the following letter from E. BARCLAY, Esq., Acting Govern-
ment Solicitor, to the Hon. W. HUDLESTON, Chief Secretary to
Government, Fort St. George, dated Madras, 1st May 1873, No. 23
forwarding the following Opinion of the Advocate-General :—

OPINION. ;

The Advocate-General, Bombay, has urged, and the President and Council
have adepted his view, that local Legis-
latures are not competent under the
ndian Councils’ Act to tax the revenues or property of the Government.

2. His argument is that by Section 19 the Governor-General in Counecil has
ower to frame measures which shall affect the public debt or public revenues of
ndia, or by which any charge would be imposed on such revenucs, and that these latter
vords refer to measures by which the property of the Crown would be taxed.

3. Then he compares this with Section 43, which, he says, “limits a loeal
Jouncil in its sphere of making laws and regulations,” and points out that the words
“or by which any charge would be imposed on such revenues” do not occur in
his section as they do in Section 19.

4. From this omission he infers that the power of taxing Crown property is
onfined to the Governor-General ; and, though he admits that the words “or by
vhich any charge shall be imposed on such revenues” in Section 88 throw some
loubt on this view, he thinks that the difficulty is got over by supposing the words

2

Proceedings, Legislative Department, p. 71.

o refer ¢ tocharges incidental to, and connected with, those very measnres for the
axing of the people which the Governor-General has power under this Section 43
0 delegate to a local Council.”

5. I am unable to concur in this argument. My view of the Actis this. It
s not quite correct to speak of Sections 19 and 43 as defining the powers of the
Jovernor-General in Council and the Governors in Council, respectively. Sec-
dion 19 provides for certain cases in which the previous sanction of the Governor-
JFeneral is necessary to the introduction of a measure into his Council: Sec-
tion 43 deals with certain cases in which the previous sanction of the Governor-
Greneral is necessary to the consideration of certain measures in the local Councils ;
but neither section professes to prescribe generally the subjects with which the
Councils are competent to deal.

6. This matter is dealt with in Section 22 as regards the Governor-General’s
Council, and in Section 42 as regards the local Councils. It does not, therefore,
as it appears to me, necessarily follow, because no references is made to charges on
public revenues in Section 43, that therefore local Legislatures are incompetent to
impose such charges.

7. Taking the three sections (19, 38, and 43) together their effect appears to
be this—

(1.) Measures affecting the public debt or public revenues of India or by
which any charge would be imposed on such revenues cannot be introduced into
the Governor-General's Council without previous sanction of the Governor-General.

(2.) Measures ‘“affecting the public revenues of the Presidency or by
which any charge shall be imposed thereon ” cannot be introduced into the local
Councils without the sanction of the Governor.




Procc:cding.r of the Madras Government, Financial Department,
26tk February 1874.

(3.) Measures affecting the publie debt of India, the Customs duties or

other tax or duty in force on 1st August 1861, and imposed by the Government of

Indu.a for t.he general purposes of the Government, cannot be passed or taken into
consfderahon by the local Councils without the sanction of the Governor-General
Previously communicated to the Governor in Council.

8. Subiee o A '
cubject to these restrictions the Governor-General’s Council can, in my

opinion, pass 4ny measure not prohibited by Section 22, and the local Councils any
mieasure not prohibited by Scetion 42,

9.. The object seems to have been to give the Governor-General in his
Coux'fcxl and the severg) Governors in their Councils the power to prevent the intro-
guctlon of measures affecting public revenue or any charge thereon, and o give the
de(;:;e;:o; ~Gen-e rlal Power to stop any measures in a local Council affecting the publie
com tenmpe;ml taxles‘; b“t.I dO: 1ot see that there is anything in this to affect tln.e

encpj suc)c)z a otcl:]a (aOllflCll to impose a charge on the public revenues of the I.’rw-
With‘S’--ctg gn ”3‘33 © Previous sanction of the Governor to be obtained in compliance
gisl;tum . S,e:n thq.)contf'ary, as this power is not taken away from th.o local
is certain] ‘uy iy 4"’“’1"“:1‘ Prescribes their general powers, and as its existence
must be dyeemgge:;ed by fSGChon 38, T am of opinion that the local Ix:giaflature!
e san‘c t? rhave it, and that accordingly they are competent, with .tho
R onb;:. the Governor, to discuss and pass measures for imposing
within the sco p!:)f lgege}- enu?‘ or Property so long as such measures do not come
or any e tl:; prp 0:1011_ 43, by aB’ec%mg the public debt of India, the Customs
ment of India at th ST 6 a_“d imposed by the authority of the Govern-
the previous sangtics -+, PSing of the Indian Councils' Act, in which cese
Previous sanction of the Governor-General would be necessary.,

: ﬂﬁ,l.g. beT::akwords 44 pul‘)lic revenues of the Presidency ” in Section 38 must,
of Indi; as ari 5 t(.) g ‘“‘“’h. part of the public revenues of the Government
the revenu:m:'uw“hm ,ﬂ"’ Pm‘d‘-’""y s not to point to any distinction between
St 3 }e Presidency and those of the Government of India generally,
s fe Tesult would scem to be that a Bill imposing a charge on the P“bh_c

. nues of the Government of India might e introduced into a local Council

intended, 0 of the Governor—g result which never can have been
20th April 1573, (Signed) . 8. cnmzx‘:'ix:u, |

S wcale General
No. 205.

5 . pective territorial limits. That is elearly vested
in the 1 at power 15 ¢ y
usentZ:I bt{) tshe:txmt 38 of the Aet. Morcover, the Governor-General has already
Sticitad e - passed by the loeal Couneil subjecting Crown property to

cipa . xtftnon, and Hig Excellency in Cougeil is of opinion that exemption
from taxation in fayoyr of such Property would be inequitable,

-~
i
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Proceedings of the Madras Government, Financial Department,
26tk February 1874, .

2. He does not, therefore, consider it Decessary to make any reference on
the subject to the Government of India.
(True Extract.)

Acting Chief Seerelary.

‘To the Government Solicitor.

Exd, A. 8. Rodgers.
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