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Proceeilh!’g: of the Madras Guvernment, Financial Department, i

21st January 1873
W L

Read the following papers :— _
No. 127.  From the Secretary and Treasurer of the Bank of Madras, to the Chiel
Secretary to Government, Fort St. George, dated Madras, 8th Novemberx

1872, No. 1428-P. ;

1 have the honour, by desire of the Directors, to request that you will be good
_enough to lay before the Government the following facts connected with certain
suits instituted by the Bank at Cochin. : o
9. In the beginning of this year the Bank brought a eriminal charge against
Ganasa Naicken Nagon and Pedda Naidoo (the late Cochin Branch Cash-keeper)
the result of a civil suit, O. S., No. 385 of 1046 M. E., heard in Native Cochin, in
which judgment was given against one defendant Ganasa Naicken Nagon on the
ground of fraud and perjury, he having cashed a hoondee which he knew was not

drawn by the purporting drawer.
3. The Criminal Court found the defendants guilty, they then appealed, and

the Appeal Court reversed the decision of the other Court, so far as Pedda Naidoo
was concerned, upon what appears to the Directors to be insufficient grounds.
4. The charge against the defendants arose out of certain transactions on four
bills negotiated at the Cochin Branch. : : 2
5. The principal case was that of a Bill of Exchange on Alleppy Branch for
Rupees 1,000 purporting to be drawn by Shangara Mullen Royan on Dossa Poy.
6. The charge was that the bill was forged inasmuch as that Shangara Mullen

Royan was dead at its date, and Ganasa Naicken Nagon had taken the money from

the Bank. . » , oy il
7. There was direct oral testimony here, and so Ganasa Naicken Nagon was

convicted, and his-conviction confirmed. But Pedda Naidoo (late Cash-keeper at
the branch), notwithstanding his deposition in the civil suit (put in evidence in 4
criminal trial) that the bill was drawn in the Bank, and that he himself paid the
money to Ganasa Naicken Nagon, was acquitted of abetting. o
8. But in the further charge of perjury on account of the deposition by him
that he saw Shangara Mullen Royan sign the hoondee, and that Shangara Mullen
Royen at that time told him to give the money to Nagon, he was v,mnvidted, “This
conviction, however, was reversed in appeal. ; , e - S
9. Mr. A. G. Gover, Barrister-at-Law, who was engaged by the Bank to con-
duct these suits, comments on the appeal judgment of the 1st Judge as follows :—
« The 1st Judge says that the hoondee may have been signed by Shangara
Maullen Royan prior to his death ( which was nearly two months carlier) and brought
thus to the Bank. But if. so the perjury remains, for Pedda Naidoo’s deposition is
that he saw Shangara Mullen Royan sign it at the Bank on the same day that the
money Was paid, and that the date was not an immaterial point, but of the.vgry_ gist
5f the case, and the conviction of Ganasa Naicken Nagon,conﬁ.tmad by this Appeal
Oourt depends upon the actual forgery and not mere ante maki.ng of the hoon(:lee,’-’
Mr. Govercomplains as follows of the vexatious delays which have expensively
‘engthened these cases. These delays have been entirely consequent upon the
inherent imperfections of their Criminal Procedure, or rather the almost entire
\bsence of any procedure ; for the Sirkar Regulations upon the point are practi-
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WM_
The elements necessary for the conviction for|Perjury were (1) whether the statement upon which
perjury was assigned was false ; (2) if so whetlter that statement was wilfully made ; 8o that the ﬁm
cases were not only distinguishable, but there Was a clear distinction in the nature of ¢k
required. '

10.  Perjury is an offence, not against person or property, but against publi justice in the
punishment of which the local Courts were intf”‘esmd more than any one else ; and the Judges are
unable to understand the relevancy of the rer1arks of the Directors about ** the proteetion of the
civil rights ” of British subjects. It is dificilt to answer general remarks, when they could not
point to a case in which any supposed failuve ! of justice may have oceasioned Pecuniary losgés t§
the Bank, or in which the interests of the Fauk were not sufficiently guarded g far as it Wwag
congistent with justice.

11. It must be confessed that there arje “‘imperfections” in the Criminal Procedure a4
remarked by Mr. Gover, but it is one of these Very imperfections that he took advantage of inoh
of the cases above-mentioned, the case of perjury. If he had followed the procedure in Britisz
India—a procedure which was in practice ol 'served in the Courts of this State—he mugt I
obtained the previous sanction of the Civil Cou rt for the prosecution, i

12. The “ imperfections,”” however, do 10t appear to have contributed s,
which is said to have ““ expensively lengthened!’’ the cases. The Bank cases
in the Criminal Court including those against MVaicken Nagon scem to haye been
instance of the Bank Agent, or of Mr. Gover'HWh° was practising at Telliche
convenience, though it is said to have been d'one Wwith the consent of the
Vakeels. ' ¥

13. It appears from the report of the Criiminal Court that the cases againgst Naicken N

« were committed to the Court on the 12th Mak arom 1047 (24th January 1872y, that hig ¢p 1"‘80!1

commenced on the 19th Choambam (29th Fel ruary), and elosed by the 1st Meenom 1047’3('138.5
March 1872). The eases against Pedda Naid 00 were committed on the 23pq Idavom 1047 3th
June 1872), and his trial occupied between the® 15th and 24th Mithunom 1047 (27th Jy 5,
July 1872). In tho case of Naicken Nagon thf> Criminal Court appears to have given it ‘l:ie, -
the day after the close of the trial, and in tyae case of Pedda Naidoo within twelve(; T
the trial. 1 498 after

14.  Mr. Gover had no reason to complaiy of delay in the hearin

had to appear before this Court, The appeals yrom the conviction of N

the same day on which they were posted. The appeal in the cage of

did not appear was disposed of about two weeks ; after it was filed,

15. 1t may bo added that Mr. Gover hag | not to wait for the
cases either in the Criminal Court or in this Coturt where judgments
16, Copies of the judgment of the Crimirkal Court in Cage No.
in Case No. 44, together with a separate m¢bmorandum bearing
forwarded. L
ErNAcoLLUM, (Syigued) . V. SUBRAMANTA PILALY
18tk December 1872. N : . 1 t;}
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hioondee in Kunni 1046. It was not necessary to disiprove l.)oth statements,. as the disproof of
gither would have been enough, but upon either point dlrect.emdcfnce was reqmr,ed.. 'I.‘o say that a
gtatement is false there must be the deposition of one opposing w:ltness, a't least, in direct contra-
diction to it, or the contradictory statement of the defendant himself, with confirmatory proof of
its falsity (Madras High Court Report, vol. VI., page 342). Upon the first point there was i
evidence. As regards the second, legal evidence there wad. The statement of Mullen ’Royan 8
brother and son who deposed to his anterior death was certaxlnly oppose.d t«l)l the defenda%nil:) st:tate-
ment, but that evidence, in our opinion, could not be relied upon in the a.bsen;e oh' lel el: or
independent evidence which could have been produced, and for the non-production of which t ere
o d ason. It is in the highest degree improbable that the two men alone had seen him
appc.eare I;lo “:l‘her; was the deposition of the purohit it is true, but that at best could afford only
chpes de::t . vidence, as it could not be said to be direct testimony upon the death of Mullen
PBT:;:? pwllz;en ?t appea;'ed that he did not see him on his death-bed, or his corpse 'a,ft.er his dea’fh..

It' cannot be contended that there would be legal evidence for a conviction if the deposxtml}s
of Mullen Royan's brother and son were eliminate('i from :che records, but 'the presence.of this
evidence, impaired as it was, to which no one could give credit, when better evidence was thhhelc%,
is no better than its absence. The weakness ?f the case would havs_a been more a.pparexft, if
Mr. Gover had not refrained from taking proceedings against the four \vltnesses. who contmc%xf:t.ed
the witnesses for the prosecution in the civil suit. .Very often we decla.re. upon Fhe probabilities
of a case, relying upon the testimony of a single witness, or upon a particular circumstance, the
depositions of a host of witnesses to be untrustw.orthy ; but merely bec}?usedwl(: decdlar:ddthemh :*01,(
that is no reason for convicting them all of perjury. If such.a. rule 8 ould be a':;p cb ;"e t :’};
the result must be dangerous. It may have the eﬂ'ef:t of checkmg.perjury on one si e% u gn e

it will have the more serious effect of deterring many a w.ztuess fr?m coming forward, ang
g ! = il justice, besides unduly influencing Judges in their appreciation of the evidence.
B : - t; of a number of witnesses are alleged to be false, there must be not only legal
Wflen the statem?:ence possessing such decided preponderance, not hanging merely upon the
i o :“ f one witness, as absolutely to exclude the hypothesis that they were true. A
pers?nal ch?r:: el.u‘;ed by substit’ution of the practically worthless evidence of two men, and the
nox_n;:;ﬁ ‘tv:lgros::nte a number of those by whom they were directly contradicted, cannot tend to
omi
e prepo:dilmce'ent was forged or not, no one can find cgnsistently with the acknowledged

Whetl.ler t etho:ntl;e statement of the defendant that it wassigned by Mullen Royan was false
Y‘:es :f :v:;i::)?conzradicted by direct evidence, and when in fact no evidence was given upon the
when
g t'hlﬂ case‘t however, rests not only upon the weakness of evidence as to the falsity of the
defen(;zz ::di‘;:;’;’cn ¢, but ’upoﬂ the want of proof in x.'egar(.i to ffhe dishonest .motive of the

i king the statement upon which the perjury is assigned. Granting the w:hole
geo el !fr‘ml e. no Court or jury could be expected to conviet a man unless they could infer
i WB; la Bs’ta'l:ement was intentionally and wilfully made. *‘ Evidence is essential not only
also that the :se {Enons worn falaaly in fact, but also as far as circumstances tend to such pro.oﬂ
ba, g tl.xat A et lly. and against his better knowledge.""—(Roscce 763). The motive
that he did so corruptly, vfllfu e falsity of the statement and other circumstances
might be ordinarily imphed.fro‘m th? very al -‘i oof A e T
accompanying it, but .t1.1e falsity ltsel.f is 1:30 co:u; :S;I:dr.;as A A,
ground rests the decision of 'the High ourb false, but acquitted him, on the ground that the
where they found the prisoner’s gtatement to be false,

i stances of the case did not warrant the presumption e 3, a4 36 At Niah el
cireum

1i t Report, vol. VL., page 345). : : g
(M“'dll'” 1;:5: i(ixmtl;is ca,ge there was no proof of wilful perjury, the existence of hostility between
n sa

the defendant and Naicken Nagon was relied upon, which was a,dmittei 0(111 :11 ha;nds, and whlchcv::
s i -conclusion—a thing which did not appear on record.
= lained by alleging an after-conclusion—a . e
;?l;ln};t tto :fe :1:5 remitta.ice slip connected with this hoondee not bearing the defendant’s initial,
e fact %
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