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Proceedings of the Madras Government, Financial Department

Read the following papers :— j
No. 35. Proceedings of the Board of Revenue, dated 3rd November 1863

Read letters from the Collector of Madura dated 6th ancd 24
E : 24th October 1863, N :
From V. H. LEVINGE, Esg., Collector of Madura; to W. HUDLég'l‘()\sx’ i\?os- 9;9 and 235.
the Board of Revenue, Madras, dated Madura, 6:h October 1863 ‘N,b 1523;) ecretary to

I have the honor to submit herewith translation of the Plai . .
Madura in forma pauperis against Government by Setuiz‘::: tg;it;: r:(: i t?le Civil Court of
\eiress of the late deposed Poligar of Ramnad, Mutturamalinga Setuyaﬁ’ fca ing herself the
ewels and clothes to the value of Rupees 59,763 left by him in Ei’ort sail;t (’, or the recovery of
n January 1809 while in confinement. eorge where he died

9. The Plaintiff claims the property through Sevagamy Nacheyar, the &
ramalinga Setupabi. This Sevagamy Nacheyar married Ramasawmy T;v'ar -“‘ughter of Muttu-
him and married Vijayagopala Setupati, who married a second wife Poore‘m; Ss‘e sdepa.ra:ed from
the Plaintiff’s mother. AsS step‘daughter of Sevagamy Nacheyar Plaintiff clai Oo.n lﬂra J.\af:heyar
tionship would stand in Hindu Law [ am not aware, but such re-marriages a gn:, oW this rela-
the first husband is common and recognized amongst the Marawars tz whlt:m t;:af]:ng off fron;
ove nanie

parties belong.
3. My predecessors, Messrs. Parker and Clarke, have so fully and completely dealt with
7 ealt wit
the rights of :
hs 5and 7 of ;h-. Parker's letter to the Board, Plain? & the several claimants, of whom the
dated 1st April 1851, No. 35. iff was one, to th
Pagraph 8 of do. o, 27th Soptember 1855, No. 177 Sevagamy Nacl ¢ e property left by
Government Proceedin.s, gth October 1859, No. 569 gamy 1eyar, that I cannot do better
Mr. Clarke's letter to Government, 19th November 1859, than beg the Board’s permission to Fofor th
em

No- 1292. ;
Government Order, 16th December 1859, No. 686. to marginal correspondence.
4

It wil 5
Board's Endorsement on Petitions, Nos. 102 and 103 of 1860. b chl also be seen that from the
Letter to Board, 2!st May 1860, No. 101. papers noted in the margin, the Plaintiff claimed

Board's Proceedings, 12th Juue 1860, No. 2766, i . :
; the jewels, &ec,, mnow forming the subject

Government Proceedings, 20th June 17860.
Govermment Order, 21st July 1862 No. 533, matter o %
o ) of the suit, and that the Government

4th February 1303, No. 79 . -
negatived her title to them.
5. In conclusion I beg to observe that the case under notice appears to involve a point of
law whether the Plaintiff legally can be recngnized as the heiressand representative of Sevagamy
(=]

Nacheyar, and request the Board will be pleased to favor me with their explicit instructions for

my guidance in the matter.
6. 'The suit will come on for hearin
¢ on behalf of the Government should be put in.

g on the 25th November next, when the written state-
men
7. 1 further beg to enclose a translation ‘

& Extract from Register of Petitions on the Collector’s file 3
for November 1816- of the marginal papers® alluded to in para-
graphs 3 and 5 of the Plaint respectively.

Do. do. forJune 1843+
(True Copy.)
(Signed) R. A. DALYELL,
Sub-Secretary-

———-

ers be submitted to Government with the Board’s recommenda-

Ordered that the above pap
i the course Government desire to be

that Mr. Dale be furnished with instructions as to
ted to draft an answer to the suit accordingly.

4th February 1863, No.79, Financial Department,
i of Ramnad and the party
the deposed

tion 3
adopted in \}ie matter and reques

@, Inthe Order of Government, dated
wish that the present Zemindarn
adoption of Sivagami Nachiar, the daughter of
t who would then move the Court to order them

been deemed inferior to either of the others..

tlie Government expressed their
who claims as the grand-son by
Suits against Governmel

Poligar, sl ould bring
ent Plaintifl's claim having

o interplead, the pres




Proceedings of the Madras Government, Financial Department,
Tth December 1863.

beenn‘i.e e'i:‘.:d:}oard f)?serve that the legality of the alleged adoption by Sivagami Nachiar has
P y questioned, and from the papers submitted by Mr. Levinge, the Board are dis-

posed to think that the claim of the pres Plaintiff i
e present Plaintiff is at least as good as that of either of the

Vi.i::.o Slnz;ga,mx N:a.cluar was her father's legal heir, she divorced her first husband and married

Jiagopala Setupati, and whatever may be the legal force of such a marriage in ordinary Hind
law th(?re seems no reason whatever to doubt that by the custom of the Margavcrs fr J: “f .
memornal,.such marriages are legal, and in all probability have been re " would S
be recognised by the Court. sk Sl

5. Sivagami Nachiar’s second marriage being childless, it a

4 2 ppears, that on 4th Decembe
;s;r?;,’s::ﬁidsr:(fzzg :ifzetllt;wn tosthe Collecytor stating her desire that her husband (:;l:?xl(;
and then 1 up an ]1eh: to ‘:;:eal“.sz‘;?eoi(;’r:m:a:l!‘i?r t{l'\e é{'lﬂ"d'daushlﬂ kg St e e -
Ziiz:(il“n;:l}ii;iehand }:hedpresent Plaintiff was born :)ef ?tm : ?Ir.l\aaqr‘l;tc::;:ea:: ior:::: lt;o “‘.i‘
o quoms’)sp;k::; ];r ;lt:li}ilslf;l‘:f Vijiagopala Setupati by a  former” wife. Mr. Parker i::oll:
T b otie e irduc: :{31‘ ti)o t!\e Board, dated 1st Apiil 1851 as the daughter by another
bov 5 g ! ie belief that her mother’s marriage preceded that of Si i
of Sivagami

6. Under these circumstances it appears to the
the personalty of Ramalinga Setupati the deposed Po
child’s husband is deserving of much consideration

3

escheat being, as the Board understand, waived
e

7. The Board are not aware that either of the othe
desired by Government,

I-Soard that the Plaintif’s claim to inherit
ligar, as the only child of the Poligar's only
the Government claim to the properly as

r parties have yet instituted suits as

(A true Lxtract.)
(Signed) W. HUDLESTON,
To J. D. Sim, Esq., Secretary to Government, Revenue Department Secretary.

with copies of correspondence.

Proceedings, 16th December 1859, Nos- 21 and 22, Forwarded, with copies of the previous

" 4th May 1800, 5 13 and 14, b :
o 21st July 1862, » 69 — 7L correspondence noted in the margin, for the
" 33-‘2 TRNEY A7 o0 e opinion of the Advocate General.
L 2 2 ” > oSy ~ s
4th February , » 16 and 17. 2. It may be well that Mr. Norton should
28th April » 84 and 85. ¥
v 15thJely ,» 40 and 41, confer with the Government Pleader on the sub-

ject, the claim referred toin the Board's Proceed-
ings being more or less connected with matters in which Mr. Dale has been engaged on behalf of

Goveroment. =
(Signed) A.J. ARBUTHNOT,
Clicf Secretary.

Fort SAINT GEORGE,
16th November 1863.

No. 36. From JOHN ROBERT BOYSON, Esq., Government Solicitor, Madras; to the -

Honorable A. J. ARBUTHNOT, Chief Secretary to Government, Madras, dated 26th

November 1863, No. 830. ; : :
1 have the honor to acknowledge the Order of Government noted in the margin, with the
papers therein referred to, in connection with

the claims to proceeds realised by the :ale of
certain jewels which belonged to the late depos-
ed Zemindar of Ramnad.

9. 71 submitted them for the consideration of the Advocate General, and have also con-
ferred with him on the subject in communication with the Gow.emment Pleader, and I now for-
ward a copy of the opinion which the Advocate General has written.

3, 1 llkewise return the order and papers above noted,

Dated 16th November 1803, Financial Department.

e gt

Proceedings of the Madras Government, Financial Department,
Tth December 1863.

COPY—OPINION.

1. T have perused the papers submitted herewith and conferred with the Government
Pleader upon them as suggested by the order of reference,

9. If this were res integra, and I were called upon to advize the Government as to the
party morally entitled to the amount in deposit, I think I should not have had much difficulty in
coming to a conclusion in favor of the petitioner Pratapasima, though I should have required
certain further information as to documents pointed out in his petitions, such as the Futwahs
of 12th May 1809 and 21th February 1810, the Advocate General’s opinion of 1lst May 1809,
the Decree in O. S., 13 of 1844, the Decree of the Provincial Court, 13th December 1813, and
some evidence as to the alleged custom of the Marawars for wives to divorce their husbands.

3. It is very true, as remarked by the Advocate General Mr. Smyth, in his opinicn of
31st January 18G3, that the petitioner’s claim is merely exparte: but it appears to me to be
supported by the probabilities of the case, and to be capable of substantial and satisfactory con-
Grmation by the evidence to which I have alluded.

4. T think it would turn out that the Government might very safely have paid the peti-
tioner without the necessity of litigation, a recourse which should, in my opinion, be always avoided,
if possible. Had the Government, on such evidence, paid the petitioner, I do nut think it ever
need have apprebended any liability to any other claimant,

5. Tam quite clear that it need fear mno such liability now ; for the Statute of Limitations
has run agaiust all the applicants; and hence I speak of Pratapasima’s as a moral, not a legal
claim. VrinoF &

6. But the Government has invited litigation by its ordgrs, and the question is no longer
that to which I have above referred, but what conduct Government is to pursue in respect to the

particular suit instituted. ; .

7. I take it that the desire of Government is not to resist payment on the plea of limita.-
tion, but only to take care that it pays the party morally entitled.

8. It would I think have been very desirable in this case that the suit or suits should have
been instituted in the High Court instead of the Court at Madura. -

9. Though Act VI1II of 1841, has not been absolutely repealed, it applied only to the late
Supreme Courts which no longer exist, and it is therefor? scarcely accur'abe to talk of inter-
pleading. But the same end might certainly have be'en. attamfad under Sec-tlon 78 of the Proce-
dure Code which provides for making all persons claiming an interest, parties to a suit. There is

no provision for interpleading, which I think a defect in the Act, nor'was there ever such a

procedure in the Provinces.
10. Section 73 is nob imperative on the Court. It only says that the Court may make,

&e., and therefore in dealing with the suit befo.re. the Madura Cou}‘t, care must be taken lo
provide against the contingeney of the Court dechnmfg to add any parties.

11. I am clearly of opinion that the present claimant has no title, and therefore care must
be taken to provide against her obtaining this money to the detriment of those who have a well
founded claim. : 2

12. 1t appears to me that, unless the Govgmment waives the objfzctlon, the Court at
Madura has no jurisdiction in the case under Civil Procedure Code, Section 5. The Govern-
ment and the Collector are both made Defendants. As regards the latter, no act of his in respect
of the property is alleged. And T think he ought to be struck off the record at once, if tlfe Civil
Procedure Code enables the Judge to take such a step. I cannot, however, find that it does,
wherein again I consider the Act defective.

13. As respects the Government, the cause of action certainly did not arise within the juris-
diction of the Madura Court. The jewels were received in Madrasg, the sale was in Madras, the
proceeds are in Madras : and the Government cannot be said to dwell or work in Madura. The
geat of Government is the proper jurisdiction for trial of this case. And if the Government is
liable to be sued in any Mofussil Court for causes of action arising in Madras, precisely the same
class of inconveniences will follow as those pointed out in the recent case in the High Court
against the Government and Mr. Cunliffe, when we successfully resisted the attempt to make the
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to the great detriment of public business, | - s Lk el B # R A

. e l"". h.” R enou.gh that submitting to the jurisdiction in one case will not give the Court 3 : o e Vi ‘.,;;;ww'-“? PR e
jurisdiction in avother in which it may be raised ; but the question is ons of much importance, : gy T A A A ,
and it may be desirable to have it authoritatively settled. 3 e TS A ; i a

16. The Government Pleader is not aware whether OF no the Plaintiff is the Pauper she 2 LS - ol " pr "- _ . o
represents herself, and thinks that ; ed for ascertaining the point, 1 | 5 SeA Ao B4

17. Subject to that I think eader agrees with Kot ALy 4 ' LS o
ment and the Collector should : 8 'th me, that the Gov
tion on the grounds I have a}
suit forthwith : that

v oep b g S i AR ,..»-.s-. M

entitied to the money.

: ucted to prepare the answer, but as the : - 5
time for settlement of issues s very short, has at once put himself ; + 0 . - 4 .
Mr. Hudleston. P In communication with o

(Signed) JOHN BRUCE x 1 . are | = ¥

Mapras, 21st November 1863. | ¥ .I;fi) RT(t)aNé 1 . g% 28N ' PP it : A
(True Copy,) ST . . . Rt Z o

(Signed) J. R. Boysox, E | » P | 3

Government Solicitor. i : s - 9
ember 1863, No, 794, § e
8 opinion will be furnished to the Board of Revenue
adopt the course suggested in paragraph 17 of

OrDER THEREON, 7th Dee

A copy of the Acting Advocate General’

and to the Collector of Madura, who will
Mr. Norton's opinion.

2. The Government Pleader will be re

will be instructed by telegraph to apply 1o

VLII of 1859, for five days additional time

quested to Prepare a drafy answer,

the Court under the Provisions of Section 67, Act
for putting in the answer,

L : A .'.
(Signed). A, J. ARBUTHNOT, E | ' |

and the Collector

Chief Secretary.
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