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Proceedings of the Madras Government, Financial Depa
from 10tk to 16th September 1859.

A St

Read the following letter from J. R. BOYSON, Esq.,, Government
Madras: to the Chief Secretary to Government, Fort Saint Georg
September 1859, No. 1520.
1. I have the honor to ack rowledge the Extract from the Proceedings of Government,
lated 27th August 1859, No. 485, Financial Department.

(e

2. [ submitted same for the consideration of the Advocate General and.

3., I now forward a copy of

Copy Opinicn.
. & vave SUCee P I :
I observe that this appeal must have succeeded, had not Sir R. Bethell, apparently under

instructions from Government, abandoned the objection in point of form, see paragraphs 25 to 28

inclusive of my opinion of 30th December 1857, on which I had so much relied and which I am
sure the Court of Directors would never have abandoned :—and most justly, for it is really upon a
St & 3 r a Plaintiff has s seded * namelv ) N v My

technical point, after all, that the Plaintifl h'h_‘ U‘l?d' namely that the Court of Directors
had notice in law of the illegal and n'l'egulz‘fr introduction by the Trustees in 1838, (in their un-
« yeprint of the rules™) of the important new line-and a-half which never existed in

truly styled i ‘
s of which this Pamphlet was said to be a mere reprint ; and which then, for the %rst

the ()ld rnlc

time I\(\,\'Sg_\<(‘(l to authorize a refund and which addition was never proposed to any meeting of

the Civil Service, never sanctioned by their votes, never reported to the Court of Directors or
sanctioned by them though clearly the Honorable Court never had notice in fact till 1850 ;
whereupon they immediately, in 1851 and on S("\’f:!.':l] s}:hsuquant occasions, expressed their strong
disapprobation of it. This point, namely the precise time when the Honorable Court had actual
notice in fact of these refunds, I had never been able clearly to ascertain here-~but in pages 85
and 89 of the short hand writers report, I think Sir R. Bethell has demonstrated that it v»j;xn not
4ill after the 8th May 1850, that the Court could have had any such notice in fact. The Privy
Council however seem to have held that notice iz Zaw had been given by the forwarding of the
Lilet, misdescribed as a reprint (and which in consequence of this misdescription, was never

Pamj
and by the forwarding of certain accounts in 1841 to the Government of Madras in

examined) ;
which a few small refunds were again untruly described as having been repaid as « being the over
ment of fines”—whereas in truth they were nothing of the sort, and which entries in conse-

auence of this second misdescription, also seem to have passed unnoticed. Tt was however ad
: ad-

mitted that these two vitally important misdescriptions, powerfully animadverted on by Sir R
Bethell, which clearly Kept the Honorable Court in actual ignorance of what was goino .‘,)“ about
’ S8 g abou

these refunds, did not proceed from any intentional bad faith; and, therefore, and as notice to

- 4 | - o - L} . $
the Madras Government was notice in Jaw to the Honorable Court (for it seems still

. Cgas SO ! : t/uh’/;/fl/l
in fact, the Honorable Court ever rec eived the | amphlet of 1838, or "

\ s

whether, I o ‘ b the accounts of
1841 before the year 1850) the Privy Council seems to have held that the Ronorable Court Zad
g : ive consented, and that
all their subsequent acts must be construed to be those of persons acting with full knowled
al € : & t lowiec

notice » and, by their not ul._jwiin;; till 1850, that they must be taken to ki

(

ge of

e ots —which in reality they did not know till 1850-51. Thus as Mr. Robertson’s success wa
< 5 SUC 288 as

1acis

<0 technical a point, and in direct opposition t 5 hlaze . =
d on so technical a pc 1 pposition to the clear infentions of the Honora-

; in law, but in equity and honorv
: . 20 the technical objection to the form of Sir C. Rawli !
in relying upon the technical objectiol tie torm ol Sir C. Rawlinson's Decree. 1
» Y - - i~ ] " . . : g X
ordered Mr. Robertson’s annuity -and refund to be paid him by the East [ndia Company
: ‘ 5 \ e i o - OMmpany
«whereas his own Bill prayed that the Civil Iund and Trustees should be decreed to pay the s
$ = n Y ' pantes o 1 5 ) B . 3
and admitted that the Honorable Court’s contract and liability was only with and to thie Civil
Fund, not to Mr. Robertson individually. This point was favorably noticed more than onc: by
o . i e D

| nd uee, l—see pages 97, 150
163 and 181 of the report; till in page 181, Sir R. Bethell on behalf of G

ohtaine
11e Court, that Court would have been clearly justified, not only

1at Deecree

m

the Lords Justices Turner and Knight Bruce, as well as by Sir R. Bethel
b
rnment agreed to

vaive the objection. How fatal that objection must have been if not abandoned appear
; . g8 : . ane d, appears,

adundantly from the high state of delight and thankfulness into which Mr. Roundell Palmer
3 1 i " : ; ¢ B,
Mr. Robertson’s counsel, was thrown by Sir R. Bethell’s agreeing to waive it. Now the Home
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Proceedings of the Madras Government, Financial Deparim
Srom 10tk to 16th September 1859.
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i .ased, but hardly
Government had an undoubted right to throw away their own costs if theyl {2(:3; ‘,dmt o
so those of the Civil Fund and its Trustees, I am not in a position at put:m: oy
of costs the Trustees have lost by the course taken by Sir Bel.hell. but whate
the Home Government will repay them on due application being made.

9

» principal points, In
The Privy Council I see moreover have distin(‘tl.\" upheld two (l,f.t,hcpl;::;::phspl 5 10 28,
addition to the point of form on which I relied when advising the ap:?el:‘b;edid not bind the East
inclusive, 30th December 1857, viz., Ist that the original contract o : ~é:)m[)an)‘ e
India Company to make the refunds contended for ; and L’fldly., l.hal th"-“ the Company “ are pre-
by the alteration of the Rules in 1838 : but they were of opinion t atl e refund he claimed—=a
cluded by their conduct from disputing the right” of Mr. Rul)ert.m.n, 1'0' v‘ ry point upon which I
reference to my opinion paragraphs 23 and 24, will shew tl:u( ‘hfs is t 1Ll (ar)li!:‘"/‘"[y by their in-
apprehended that the Court of Directors, by their course of dealing and p

W ] - f th l'(.‘ill
1 1 ad, «tual 1gnorance o

iser t 1 autiously WOI‘dEd lellers,( ‘ritten, l am Sallsﬁtd. in - actu 4

state of fa(ns)) had l&ld themselves open to an adverse decision.

ver and
: i ronderful powe
3. Sir R. Bethell's argument and reply were most masterly, showing W

seali
] . the Court, certainl}
ability, and though over ruled, I cannot find that he has been answered even by
not by Mr. Roundell Palmer,

The Decree, however,
Daniell Elliot and all other
and Mr. D. Elliott his Ru

n, Mr.

is of course conclusive as to the legal rights of S;r l;(;l,)e;;s,:ﬂﬁzi-oii
s in the same position. Mr. Robertson must have his
pees 1,36,731-10-7,
5. The only remaining question is who are the others in the same position.

6. Now it is to be obsery
in Mr. Robertson's favor, are,
he had claimed his annuity,
refunds was passed ; and 3r
test, and with reservation
wanting, the present decisj
fortiori, no subscriber w
assented to,

g il relied
ed that three of the main points on which the Privy So}l::::;l;c‘hat
Istly that he had always asserted his right to arefu;; ’l ,;brogating
with arefund, on the 17th November 1852, btforc the‘d u: under pro-
dly that when he accepted the annuity in 1854, he (}i: selements are
of his rights to a refund. Wherever therefore these refund. A
on will be no authority in favour of any future clami e :d who either
ho had notice of the meeting of the 17th June 1853, a

or did not protest against its proceedings, can maintain any such Cl."m'o“ this point,
7. The letter of the Secretary, Mr. W. Hudleston, gives me no information
but T believe that of the Six

" /0
. 1x, at least tw
Members now in the service named in the arpen:llxer, did not vote
attended that meeting and tha one of them voted with the majority, and the o
at all,

8. As regards the thy
Hudleston’s or Sir H. (.
V. Stonhouse’s minute,

s As
e¢ Retired members, I have no information as rega:gxsnxrbu' Sir
Montgomery's proceedings as affecting their claim ‘Oha: I know of my
referred to by Sir R. Bethell in his argument, shows (‘Y = the refund was
own personal knowledge,) that Sir V. Stonhouse’s only reason for not claiming d to grant any
his conscientious belief and conviction that the Honorable Court never intends irregular, and
refund, that the proceedings, and surreptitiously introduced Rule of 1838, were d the Honor-

information of the practice of refunds bef:;e which they
that, therefore, their letters could not fairly be taken as authorizing a Pm‘l::;s a very strong
had no knowledge. This being so it does seem to me that Sir V. S(onho.usel g -
moral and equitable claim to o refund of the Rupees 47,378-3-6 to which he
had a legal title but for his own highly honorable and conscientious scruples.

'DNEY SMYTH
(Signed) THOMAS SYDNEY iM\a'f" éeneral-
September 3rd 1859. ey
(True Copy.)

31 BOYSON,
s = g.ovemment Solicitor.

furnished to the Trustees of the Civi

R G O R, e L e

dWovernment, Financial Department,
s
g m:gfrom 10th to 16th September 1859.

. 505.
OrpEr THEREON, 10th September 1859, No. 5
No. 2.

: i inion, Mr. Smyth has made some
i N #5'- i luding paragraph of his opinion, y
i hat in the conc
9, It is vbserved t

v ical

's opini 5th idem.
ferred by them for the Advocate General’s opinion uader date the i
i y
3rd instant, and referre

(Signed) T. PYCROFT,
5 Chief Secretary.

Exd. A. P. W, Beghie.
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