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Fort Saint George, Financial Consultation, 8th January 1838.
’ L
No. 10. From the ApvocaTe GENERAL ; to the Cuier SECRETARY to Government, Fort

Saint George, dated 50th December 1857.

Sig,

As the Appeal Petition in the case of Andrew Robertson versus the East India Company and
others is now about to be sent home, it may perhaps be convenient that I should state, in some

detail, the principal grounds upon which, in my opinion, that Appeal ought to succeed.
2. In the Judgment delivered in that case, Chief Justice Rawlinson stated as follows:—

“ Having so lately delivered Judgment in the Suit of Davis versus the Trustees of the Madras
“ Civil Service Annuity Fund, a case in all important points precisely similar to the present, I
“ do not think it necessary to go again at length over all the grounds on which the present

“ Judgment of the Court is founded.”

3. I must therefore refer to his Judgment in Davis’ case for most of the grounds upon which
he relies in support of the Judgment given in this case, and in fact treat that as if given in the

present case.

4. The Chief Justice, it will be found, professes in general terms to assent to the unanimous
Judgment delivered by the Supreme Court of Calcutta, (Peel, C. J. ; Buller, J. and Colville, J.
in the very similar case of “ Blunt versus Halliday and others, Managers of the Bengal Civil Ser-
‘ yvice Annuity Fund,” especially as regards the construction put by the Calcutta Court upon the
Docaments, which in that case, as in this, (for they are the identical same Documents) constituted
the original contract upon which the Plaintiff relied ; yet, in very many and important particulars,
he seems to have quite overlooked or lost sight both of that construction and the reasons by which
it was supported ; and, in others, to have given a totally different construction, without assigning
his reasons, and (so far as I can discover from the printed Judgment) without even being conscious
that he was giving a flat contradiction to the construction and conclusions of the three Caleutta
Judges.

5. The Chief Justice, after a general assent to the Judgment of the Calcutta Court as regards
the construction to be put on the Documents in the case, (the very same Documents that were
now before himself) say that © the additional facts established” in both Davis and Robertson’s
cases “ take” them * wholly out of the authority of that case,” i.e., Blunt and Hailiday.

6.  As regards these * additional facts,” I think it will be found that some of them are as-
sumed by the Chief Justice as facts upon insufficient grounds, and that to others he has attached
consequences, or drawn conclusions from them, that cannot be supported, and do not fairly attach

to the facts in question.

7. In Davis' case the Chief Justice said :—

The terms of the contract in the present case are to be collected from the Despateh of the Fast
¢ India Directors of December 31st 1824, from the Report of the Trustees of the Madras Civil
“Service Annuity Fund of 1818 on the Annuity plan proposed by the Court of Directors, the

h ral

ner terms il!!(l '\}‘.\‘ Tene
¢ confirmation of the Fund, and from the Rules for the management and distribution of the Civil

“ Despatch of the Directors of November 1826 containing some furt

Annuity Fund which was established on the 1st May 1825." And afterwards—* Had the pre-

“ sent case rested solely on the grounds abovementioned, and on the Rule directing a separate

:

account with each subscriber, and on others of not greater weight, I confess, I should have
« hesitated before coming to a conclusion different from that which was arrived at by the Court
“ of Calcutta.”

8. Now as regards Messrs. Davis' and Robertson’s ¢

to a refund under the provi-

sions of the Fund of 1825, it must be remembered that, wds Madras, those provisions

were modifications of the previous Madras Deeds of 1814 and 1818, th er whereof (Clause

3

3, page 89) expressly negatives any refund : mere silence therefore seems to me to leave that
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previous negative untouched and in full foree,
in the Madras case than in the Oﬁu\xﬂi‘;‘ﬂié

9. In the Calcutta case it :sw@i t‘g'gq _
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« Peel, Chief Justice, says (page 16)*if it”
to a refund) “ exists at all, itmsf;e" i
mental, taci¢ condition, for nothing is s
Buller, J., says (page 28) it is conten
« Plaintiff that, although there is no expra
« sill, &o. Colville, J. says (page 37) “itis co
“ could hardly be denied) that the Rules do not
“ the right to a refund that is eiuqled.’)'; 0t
« but I also believe * * # * ® & thyt accor
scheme, there was no provision, eitbcr.ew or
refund of excess subscriptions.” . el Al

10. Chief Justice Rawlinson in one pgfimf his
where he says that, but for “ the additional facts,” whie
Robertson’s cases “ out of the authority of the Caleu

t ¢ That the arguments for and agmnéﬁs J
“ other too nearly to admit of the implication of a
“ tion to allow a refund. 3 319

£ "y
W
o g

expression of it no question could have arisen as to whe

: y Vg b 3

+ “ I cannot come to any other conclusion than that the term
« of refunding the excess beyond the halfvalue was a part of the
“ original agreement between the parties. | ‘; i E;" ;

Judgment, and certainly to the construction w&byﬂl;thw
(a construction to which Sir C. Rawlinson professess to assent]
11. I proceed to another mateﬁnlpoinawm Chief J
from the construction put by the three Caleutta Judge
December 31st 1824. 1 mean with reference to the words,
Here, as at Calcutta, it was argued at the Bar by the ! ‘
observed by Colville, J. page 43, “ supplied the place of a pos
excess subscriptions.” Mgt
12. Peel, Chief Justice, goes at much len,
effect, bearing, and subject matter of paras: |
these words :— o
“ They” (i. e. the Court of Director_g),_,i
“and it seems to me a somewhat stra
“ particular expressions, as for instance d
“ not there in that A arg nd
part of the GM e
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« ficulty in applying to such an unforeseen state of facts, Rules and caleulations framed in im-
« perfect foresight.

Colvile, J., says (page 41) “ the T4th and 75th paras: * * contemplate the possibility of variations
“in the actual results of the working of the Fund as compared with the calculations of the
« Court,” and further on, almost adopting the words of Peel, Chief Justice, he says (page 45)
¢ upon the whole then, whatever be the difficulties arising from expressions in this Despatch,

‘1 cannot, recollecting that up to the 60tk para: of that Document it is matter rather of deser-
“ fation than regulation, see my way to the construction for which the Plaintiff contends, or
« think that those expressions supply the place of a positive provision for the refund of excess
« subseriptions ; or materially qualify,” &c., &e. And in another place, he says (page 44) “ I
“ do not deny that some of the expressions, particularly in the 56th and 57th paras: do create
“ some difficulty. But I think that even such expressions as, * all Servants will pay half the
« value of their respective Annuities and no more,’ are explicable, when we consider that the
« Court was reasoning with reference to the then state of things, that at that date, and for many
“ years afterwards, no Servant, whatever might be his contributions, could entitle himself to an
“ Annuity except upon payment of a large fine, and that their calculation seems throughout to
« proceed upon the hypothesis, that almost every member would take an Annuity as soon as he
¢ was entitled to it, and in most cases would have to pay a fine of some amount.”

18. Chief Justice Rawlinson however decides on this part of the case, and on the meaning

of these words, in a way directly opposite to the opinions of the three Calcutta Judges. He says®—
Chief Justice Rawlinson then

# « On the part of the Defendant it is contended that, in proceeds to say that such is not

¢ para: 57, the words ¢ half value and no more,’ are to receive a the case, and to treat the words
« limited meaning, or rather that they have no application to the * half value and no more” as a
« Plaintiff’s case, because used in application to a stale of facts positive and express stipulation
« not now existing.” [N. B.—These are almost the very words (which Colville, J., page 45,
of Peel, C. J., and Colville, J.] I confess I cannot concur in says they are #ot) to refund all
% this arqument. 'To state that they were applied to anotherstate  excess subseription, used with

© « of facts is begging the whole question between the parties: and reference to the same state of

“ further, is such the case?” things as now exists. Yet no-

. thing can be more certain than
that, in 1825 and for many years after, no subseriber could possibly have paid any excess sub-
seriptions, and all had to pay up fines to complete the half value;” while, of late years, many
have paid considerably more than the half value. :

14. I now come to a third point of almost equal importance, where Chief Justice Rawlin-
son, upon the same Documents that were before the Calcutta Judges, adopts a construction
exactly opposed to theirs. In his Judgment in Mr. Robertson’s case, he adverts to the Court of
Directors’ Despatch to Bengal, st September 1841, where they say—* with respect to a re-
« fund of subscriptions we are disposed to meet the views of the majority of the subscribers to
¢ the extent of confining refunds to the excess which may have been paid beyond the half value
< of the Annuity, such an arrangement being in accordance with the Regulations of the Fund,”—
« thus” (says Rawlinson, Chief Justice,) © shewing the interpretation they themselves put on the
« much disputed words ¢ paying the half value of the Annuity and no more.” "

“ matter from what motive or @E,

Ml k ,v-‘;‘ J

e 20 5 reg inidha iy

S‘p :viight ajl:dsz:;hta:;k il 1’,1‘ * Peel, Chief Justice, says (page 20)  The Directors say, in a subse- 15. The Caleut-
“ Plaintiff’s argument to ”‘, p '{ « quent Despatch, that they consider a refund within the principle of the ta Judges however---
“ applied, and to this error I trace: i « original foundation, but they do not say that it was a condition of their in the passages quot-
“ the Despatch was entirely hﬁ& A; « Grant : on the contrary, what they say seems to me to import that it ed inthe margin®*—all
- “every year to an Annuity would ' € « was nmot. I should expect one in the position of them as donorsto agree that the Court’s
“ not by that time have accumulated to y . i « whom the proposal was made to give them what he had given befoce, wordswerexafan “ in-
“ tiring would in strictness Méi‘mw g : R “to say, itis superfluous, it is one of the original conditions of the terpretation,”in 1841,
“ ed subseriptions and the half value : ‘{ i o Grant in favor of such contributor that he should have, over and above  of those words in the
(page 33) “ I admit freely that 4| ‘ “ his Ammnity, a refund of his savings with accumulated interest; if Despatch of Decem-
“ any more than refunds and that 'WE % [ “ any doubt of it exist, you must pass a declaratory Rule’. They seem, ber 31st 1824 : that
¥y T { % : “on the contrary,to treatitasa boon then to be conferred.” they conveyed no ac-

"
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# 1851, amounting to ten in number, made even when the Fund was insolvent,” 2adly, the intro-
duction, in 1838, by the Madras subscribers or the Trustees into Rule 16, of the words “ but
¢ should the contribution be in excess, such excess shall be refunded,” and the fact that these
words were, in 1838, published by the Trustees in  what is termed a reprint of the Deeds of the
« Madras Civil Service Fund,” [though it is admitted these words expressly authorizing a re-
% fund never appeared in any of the Raules till they were printed in 18387] and that copies of
this (so called) reprint were sent to the Court of Directors, the Government, and the subscribers :
3rdly, the Trustees’ letter of the 14th April 1841, giving the Court notice of there funds made to
Messrs. Harris and Webb : 4thly, that the Court of Directors « had not only the fullest know-
“ ledge both of the Rules and the practice of refunding, but further that they approved of them.”

19. 1 have gone carefully over the Judgments of the Calcutta Judges, and T can find but
#wo of these matters noticed at all, and noticed, I think, by no means in the way that Chief Jus-
tice Rawlinson seems to imply, viz., 1stly, the fact that no such refund as claimed by Mr. Blunt
had ever before been paid, or even claimed, though thirty members who had retired had all paid
in excess, and above the half value of their Annuities. Peel, Chief Justice, refers to this in pages
16 and 23, Buller, J.,in page 31. and Colville, J., in page 46,and certainly the fact that no such re-
fund had been even paid or claimed, coupled with the absence of any words expressly authorizing
such refund, was a very strong argument against the legality of Mr. Blunt's claim—but it by no
means follows that the converse of this proposition holds equally good, and that, if such a claim
had been unanimously asserted, it would have shewn a right to the refund. Buller, J., shews this
very clearly, he says,* (page 31)
_ % < Then, again, as to the opinion of the subscribers them- the Madras subseribers how-
« selves on the question of the right to refunds. If they had all, ever did not do this : their ex-
“ uniformly and unanimously, from first to last, entertained and pressed opinions and acts fall
“ gcled on the belief that they had such right, although their be- far shortof what Sir A. Buller
“ lief would not have established the right, it might nevertheless here requires : they were first
“ have furnished weighty arguments as to the probable intention expressed in 1838, thirteen
“ of the original scheme when not clearly expressed.” years after the Fund was esta-
blished, and were then express-
ed in a Rule sent home to the Court of Directors with the intention (for this must be conceded,
as, otherwise, the only inference would be that the Trustees or Subscribers meant to evade the
provisions which the Directors insisted upon as “ necessary alterations” of the 30th para: of the
« Regulations as proposed” —see page 67 of the Pamphlet containing the Court’s Despatch of
31st December 1824 —and to deceive the Court of Directors) of submitting it to the Courtas a new
Rule which the Court might allow or reject at pleasure. Thus viewed, the words introduced by
the Madras Trustees in 1838 respecting Refunds cannot be regarded as asserting a right, or even
as expressing an opinion that they had such a right. The next notice of the matter was in the Trus-
tees’ letter to the Court, dated 14th April 1841 ; but the language here used seems to me quite in-
consistent with the assertion of a clear right. It rather seems to treat refunds as matters so rare in
occurrence ; and insignificant in amount, as to be hardly worth the Court’s while to notice, while
the concluding words, so far from claiming them as a right beyond the power of the Court to ques-
tion, seem to me expressly to recognize the Court’s right to deal with them as they shall think
fit. Indeed even Chief Justice Rawlinson, it seems to me, indirectly admits this, where he treats
the Court’s silence, after receiving the Trustees’ letter of 14th April 1841, as amounting to assent
after full notice. Notice of what ? not of an original right, created in 1825 by the original pro-
visions of the Fund, no notice of that, or assent to that could be necessary : notice then of what?
Why of a new practice, and a new construction, recently adopted by the Trustees, of which they
give notice to the Court according to the Rules, in order to obtain from the Court a decision, an
assent to or a dissent from such practice or construction. Such a notice, in 1841, is surely not an
assertion of a clear right, least of all an original right, established in 1825.

The 2nd point noticed by the Calcutta Judges, particularly by Buller, J.,at page: 31, is the ab-
sence of any Bengal Rule authorizing Refunds, and the decision of the Bengal Civil Service
against such a Rule when proposed, although the Court of Directors had (in 1841) offered before-
hand to sanction it. The Judges might well rely on the absence of such a Rule, for, if passed, it
would have been conclusive, the Court’s assent having been expressly given beforehand, but it is
difficult to see what argument can be drawn from such a state of facts that can be fairly applied to
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so very different a state of facts as that before tl
press assent of the Court of Directors, 1
it was, and in fact it was not) regularly
or a Meeting, and where no express noﬂue

Chief Jusnce Rawlinson calls “stnonglgm q‘:
the Madras cases, and I think that the first
Court, and that, in the 2nd Instance, the fact or
essentially different from that on whose presence

21. I now proceed to examine the four
tice Rawlinson. The first three points, g}m
ing the Court of Directors. It is only when |
tended they have any such binding effect.
was simply a practice by the Trustees and s
of the original contract: but persistence in w
wrong into right. 2ndly ; The Rule of 1838,
Court of Directors by sending them, and the M:
it : and, 3dly ; the Trustees’ letter, dated 14th A
paid to Messrs. Harris and Webb. 'l‘hese M
the same question, m,z., whethet mere M¢m B

“ derstanding between al/ the parties at the mng
all as to the bond fides with which this Rule was
Sfides—1stly, were the Court of Directors parties to
ed ? It is certain they were not. 2ndly, was the Me_

viz., at a general meeting, by a majority of three-fomﬂi
proxy? and 3rdly, was this new Rule subseq; ntly s:

* Peel, Chief Justice,!page 17,) says ampren&ym " e
“ done in the mode prescribed, any new Rule would not be i
“ing on the body at large, nor on the Emt f

reasons, viz., that it was not passed in the way
sanctioned or approved by the Court. As to the
* agreement and understanding between all the
how the Chief Justice came to introduce sucha
iota of evidence to shew that, at the time of the
agreement between any persons but the then
may certainly bind them, as between ﬂlmé
having had no previous notice of their in
of this act of the subscnbers-cermmly m ch
the Court had a right to expect. What was th
introduced to their notice under the name 5]
thing of the kind. Ifa mere reprint it could ¢
no examination, and probably received none. .
portant new matter, involving an “ essential ad
and the Court of Directors having by a
should be submitted for their express
press notice whenever any such was introduc
addendum to the (miscalled) Reprint? Even as a
attention ? No, but the very reverse in the way
line introduced in the very midst of a y a
adopted by the Trustees in perfect good faith,
give the Court notice of it, the question is did th
right to expect, such as the Court’s Rule 1
fides” which the law requires in such cirer
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22, Here arises a very important question, suppose the Trustees did give the Court express notice
as according to the “necessary alteration™ required by the Honorable Court they ought to have
done, of this “essential addition to and alteration of” the original provisions of the Fund, what
is to be the consequence, admitting such notice, admitting full knowledge by the Court, and that
the Court subsequently maintained entire silence ? Does #kis bind the Court to that “ essential
* addition and alteration” of their original contract ? This, in my opinion, is the material question.
1 can find no authority for answering it in the affirinative, nor do I find any cited by Chief Justice
Rawlinson : indeed I cannot but think that, were the question put thus to him, he would feel, as
Sir J. Colville expressed it, * the objection to construing a contract by the subsequently expres-
*sed views of one of the contracting parties.” This is however admitting, for argument sake, what
I by no megns really admit. Itis said or argued by the Chief Justice that the Trustees’ new Rule
of 1838 * expressed the agreement and understanding between all the parties,” i. e., as [ under-
stand him, construed the original provisions of 1825 ; but it seems to me, on the authority of the
Judgment of the Calcutta Court, that this is not so, not a mere construction of, but an * essential
addition to and alteration of " those provisions. The Calcutta Judges decided, as was indeed ad-
mitted, that the provisions of 1825, eapressed nothing about a Refund ; they also decided that
those provisions implied nothing, (i.e., did not necessarily imply any thing,)that authorized aRefund
If then “ the subsequently expressed views of one of the contracting parties” cannot be admit-
ted to construe a contract, a fortiori they cannot be permitted to alter it or add to it.

23. The fourth and last point obviously involves, indeed it assumes, the whole question. If
the Honorable Court with a full knowledge of the facts, did approve of this alteration and ad-
dition to the original contract, such approval amounts to making a new contract: and the Court
cannot afterwards recede from it, and deprive their Madras Civil Servants of its benefits. And
here it must be confessed that the acts of the Honorable Court have created considerable difficulty
in the present case. I mean their paying up in 1845, and 1847, (and directing the same to be
done ‘““when necessary in future years”) the deficiencies of the Fund, created as they were, largely,
by these very Refunds; the Court having, not I believe, the knowledge, but, I think, the means
of knowing, from the accounts and reports forwarded to them, that such was the case. Still great-
er however is the difficulty occasioned by the Court’s correspondence, where, under date the Gth
February 1850, they say ““we admit we have not hitherto objected to the Rules passed at those
“ Presidencies allowing the system of a refund :” and desire Government to adopt such measuies as
may appear best caleulated © to induce the Civil Service * * * to abrogate” the rule, and in
1851, where, on the Madras Civil Service declining to abrogate their rule respecting refunds, the
Court merely reduce the interest on excess subscriptions to 4 per Cent,

* ¢ But how do they” (the Court of Directors) * treat the 2%. On this the Chief
subject, in 1850, in a Despatch of that year they drew the atten- Justice observes with great
tion of the Government of India and that of Madras to a discre- force, as quoted in the margin, *
pancy betweena Rule of the M. C. S. Annuity Fund, *“ which and this is the only part of the
allows of contributions to the Fund in excess of half the value of case where I feel pressed by
the Annuities to be refunded toparties on becoming annuitants” his remarks, and which has
and the Bengal Rules which precluded a refund. made me feel any doubt as to

* Doubtless by this time the system of refunding had been the final result.
found to be inconvenient; but what is the suggestion ? not that
il is arule or practice that they had nonotice of or that it -is not
in accordance with their arrangements with the Service ; nothing
of the kind ; but the Government is desired to adopt such
measures in co-operation with the Government of India * as may

, appear best calculated to induce the Civil Service at your Presi-

dency to abrogate it.”™
“ Then what is the direction contained in the Despatch of

- the following year, 1851, when the Madras Civil Service had

declined to abrogate the rule authorising the refund ?

“ Itis as follows : The proposition for abrogating the rule
of the Madras Civil Service Annuity Fund which provides for

- refunding to its Members on becoming Annuitants, the amount



Fort Satnt Georye;',,A

which they may have contributed in
their Annuities, having been circulai
service, and rejected, we consider it ne
principle for regulating the interest to be :
when it occurs ; we therefore direct that 4 per ¢
térest only be allowed on the subseriptions of M
of half the value of their annuities, and their 2
Fund be adjusted accordingly. « I will only
language or conduct of parties, who have had ¢
duced into their agreement without their consent.

25. It appears to me however, after a :
forcibly and justly relied on by Chief Jm‘m
the part of the Honorable Court ; that he has a
they can legitimately have.

96, Let it be conceded, for the sake of arz
imply a full assent, on the part of the Honorable C
to the principle of refunds as laid down by the words
question yet remains, what sort of refund did the Co
was such refund to come, and by whom was it wh

Honorable Court assented, if indeed their wts
constitute an assent.

97. If therefore the Chief Justice had ﬁecreedﬁw m
prayed, viz., to a Refurd to be paid him by the Trastees out of
Company being decreed to pay nothing whatever in the firsti
deficiency, if any, as might exist after exhausting the Annuity
I say, the Chief Justice’s conclusion would have follwwed
may perhaps not be easy to overthrow.

28. The Deeree, however, which he has made is a
are to pay nothing ; nothing is to come out of the Fund,
everything; not a possible deficiency but the entire sum,
Treasury, i. e., the Public Revenues of India. So that,
ed, as the Chief Justice says, that the Plaintiff was ent
therefore the Chief Justice decides that the refund must'
Fund, but wholly from the East India Company. This, es
of form, is in my opinion so serious an error, thaxtthe
stand. Y

29. The Chief Justice, however, may pmbablx |
only, not of substance, that the result would be,
Decree according to the case made by the Pla
made by the Trustees out of the Annuity Fund, and
pay the deficiency if any. He may say, * the East Inc
“ to contribute to the Annuity Fund whatever is req
% fore, once granting that the Plaintiff is entitled to.
“ East India Company would eventually be bound t
“ caused by the payment of this refund; so it ul

30. To this I would reply, that this
that of which is there is no evidence, and
only an eventual possibility. .

31. There is no evidence whatever in tl

when the Decree was made, or rather when t Hon %

pears to the contrary, the Annuity Fund, at th PFet it

to have paid the Plaintiff his Rs. 44,069 "R

pany. As to what might be the ull . {

Plaintiff, and whether the Fund wmlg, | 3 j’}
3 R

—
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~ the whole, of such Refund returned to it in the shape of an additional contribution from the East

India Company towards the profiding of Four Annuities, fhat question was not before the Court,
the question Lefore the Court was, the Plaintifi’s claim, 1stly, and direetly, on the Trustees and the
Annuity Fund ; 2ndly, but only possibly, on the East India Company. There was no question
of any claim by the Trustees or the Annuity Fund on the East India Company, and the Court
had «iﬁ Jurisdiction to decide on a question not then before it, and which might never arise at
‘Itll + still less to decide that, because, possibly, the East India Company might ultimately be
< , ﬁo pay something, non-constat how much, to the Annuity Fund, therefore they were bound,
forthwith, to pay Rs. 44,069 to Mr. Robertson. The deaths of a few subscribers, having paid
up the half value of their Annuities, but dying before they took them, would have materially
altered the state of the question. This therefore, 1 conceive, is no matter of mere form, but ore
of substance as to which the Decree in its present form cannot stand.

82, There is yet another ground which, in my opinion, is fatal to the present Decree, and
which though I am informed it was fully gone into on both sides at the argument at the Bar,
bemdes.evxdence given respecting it, (as otherwise indeed it could not have formed one of the

of appeal, it stands now as the Sth Clause,) I can find no notice whatever of in the Chief
Justice’s J udgment.

33. The provisions of the Fund of 1825, which do zoi make, it is conceded, any specific
mention of a refund, such as Plaintiff claims, do make specific mention of the way in which all
Rules making any * essential addition” to or ¢ alteration” of those provisions were to be passed
' by the subseribers and afterwards dealt withby the
Directors.* Now the 16th Rule, and the words
; - therein introduced in 1838, on which the Plain-
tiff mainly rested his case as establishing Refunds, (and the Chief Justice hisDecree) were not shown
to have been so passed, (for the best of reasons, because they were not so passed,) but the Rules of
17th June 1853 which declare, in substance, that there shall be no Refunds, and which were pass-

= Set para : 30, page 67, before referved to.

~ ed before the Plaintiff accepted an annuity, and while he was a subseriber to the Fund, and was

therefore bound by any Rules regulaily made by the requisite Majority of the subseribers, these
Rules against Refunds were shown to have been regularly made. Yet the Decree, though passing
over the point in total silence, does in effect declare that the Plaintiff is entitled to Refunds in

consequence of a Rule not shewn to have been regularly made, and notoriously not so made, but,
that he is not bound by the later Rule, though proved to be regularly made, which declares in
sﬂbgtmce that there shall be no Refunds!

34. It was said, I am told, that the Plaintiff’s interest in the Refund was a vested one, and
therefore could not be divested. I regret the Court was not pressed to give some specific intima-
tion of its opinion on this point. To me it seems clear that the Plaintiff never had a vested interest
in the B/éfu.nd even supposing the words added in 1838 to Rule 16 to have been regularly added
and to ave established Refunds. It might indeed, on this supposition, have become a vested right,
and would have done had he, the Plaintiff taken his Annuity before the Rules of June 1853 hml
been passed ; but, till then, his right was merely a contingent one, liable to be defeated if a Rule,
such as that of June 1853, should be regularly passed at any time before he took his Annuity : and
which, therefore, as such a Rule was so passed before that event, was defealed before he took his °
Annuity, and therefore never became a vested right. This may be further shewn by another con-
sideration : the Plaintiff’s right to an Annuity was always, urtil it was offered to and actually

_accepted by him, liable to be defeated by four occurrences ; Istly, his death before he had served
the required time, or 2ndly, before his senjors were provided with Annuities, or, at least, had had
the refusal of them, or Srdly, his dismissal from the serviee, or 4thly, his inability to pay up the
half value. His right to the Annuity therefore was contingent on none of these occurrences taking
place, and therefore could not properly be called a vested right, but his right to the Refund was
clearly dependent on his obtaining an annuity, so that to call it a vested right would be to say
that a right can be at the same time vested, but liable to be defeated by several contingencies.

3 35. This point alone, in my opinion, would be fatal to the decree. I regret having been

unable to forward this letter as early as I intended. I began it a menth ago, but a succession of

~ references and other matters requiring immediate despatch prevented me from finishing it till the

Christmas holidays gave me some leisure.
Tdd (Signed) THO. SYDNEY SMYTH,

Advocate General.
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