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GOVERNMENT OF MADRAS.

EDUCATIONAL DEPARTMENT.

Reap—again G.0., No. 111, Educational, dated 25th February 1897

Reap—also the following paper :—

From the Government Solicitor, Madras, dated 18th May 1897, No. 814

A s o7 { AL
S is'rmcr Forwarding the following opinion of the Advocate-General, dated 17th May

OPINION.
Re the Tanjore Jubi L
[ anjore Jubilee Fund—vide G.0., No. 111, dated 25th February 1897.]

It is not possible to answer seriatim the 1 1
of Tanjore in his letter, dated 14th January 1886;)7’?:‘a vfri?l&?'slzf:t}f:;se:n}i)yfﬂ;f e oo
ation on various points ; but, considering the lapse of time since the J ubii1 e;- by s
 raised in 1887, the informal and irregular manner in which meetings in flf' )
are generally convened for raising funds for objects of public utility and themll i
' Inartistic manner in which the proceedings of such meetings are usually cond o:se A
- recorded, I can say from experience that further authentic information will ﬁc by
' now available. In fact, 1t seems doubtful whether there is any authentic r::dlg -
is:[;:e ;fs t‘i;l(l)e nll):o?ehe;‘(:utllglz I(')e;ffrreg t(:; inlthe dcorre;spondence. Under the circums(:;negg
y effectual mode of carryi i i
the present case, which will steer clear of all difﬁcuxi{il;s% izuttotl::kgh:;gzsli tSHSt i
Charitable Endowments Act VI of 1890 and apply its provisions for vestin 31 elf'ut]l::l,
in the Treasurer of Charitable Endowments, settling a scheme for the adm%nisteration

of the Trust f inti
e T(i- us]t';ufim (;nd and appointing by name or office one or more persons to administer

The execution of a formal instrument of trust as pr i
not only require the co-operation of all the persons cogczlzzzec’ld I?Ztt\lwlv?llccl)};e;:gr vcvlqldl
with greater difficulties than in taking action under the Charitable Endowment;3 lj&et.
Even if the former course were practicable in the present case, which I ver cl
doubt, the latter course will, for obvious reasons, be more satisfactor d i . ximc 1
point of view decidedly more effectual. g et AT

2. The provisions of the Act can be appli
[ . ) pplied by Government onl icati
n:ladg to it under section 6, sub-section 1, clause (a), by the persox{s o;gggllic:t:gxé
a ml.mstrfatlon of the trust, or by a majority of them, whose concurrence is also
::lcllutugdc 1or the(a;etif:le:}l;ent %f a scheme under the Act for the administration of the
st. ause (0) of the sub-section 1 of section 6, under which clause ]
_ ; th :
(t;l[f;- igll)gehai)v: r;;)(:) sl;e made tb)t'hall the perlson; propos’ing to apply a fund in til?slzpfl;iaa
: rpose, 1s not the one applicable to the present case, i
?md in question is already held in trust for a eharitabllc)a purpose.se’lltngzéno‘:r(:ge ?ietrl:i
10ref xlllecessa_ry to consider who are to be regarded in the present case as persbns
8:}3 I‘lA g; en%t}:}sdp f‘gcgs!(:gth}a =1ppl(1lgz:1tion under section 6, sub-section 1 (a) of the
| Act. Ings torwarded to me show that there are four bodi
of persons whose legal status, with reference t d i b b tibe b
: . : » to the fund in question, h
considered, besides the Collector in whose sole name apparently th?a fund lel’owa:tatgd: ;
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They are (1) the Jubilee Committee appointed at the meeting of 2nd February
1887, including such as may have been added thereto subsequently ; (2) the five
trustees appointed at the meeting of the 20th October 1857 ; (3) the two persons in
whose names the fund was invested in March 1888 ; and (4) the executive committee

appointed at the meeting of the 27th July 1895.

3. As regards the Jubilee Committee, which is the most important body, there are
two conflicting versions both as to its composition and its powers, In the printed
notes of the deed of trust and in a paper purporting to give a history of the Tanjore
Jubilee Fund—both prepared apparently by Mr. Bilderbeck—it is stated that the
committee consisted of the twenty-seven persons named therein and ‘‘ some other mirasi-
dars and merchants.” It is also stated in the said papers that the meeting of the 2nd
February 1887 authorised the committee to collect and rencive subscriptions for the
Jubilee memorial, the form and nature of the memorial being left to be determined
thereafter ; but on reference to the printed paper which purports to be a record of
the entire proceedings of the 2nd February 1887 with the signature of the chairman,
I find that twenty-seven gentlemen alone were appointed members of the committee
though they were given power to add to their number, and that the committee was
authorised not simply to collect and receive subscriptions as stated by Mr. Bilderbeck,

but also to carry out the objects of the meeting.

I also find that the form of the memorial was not, as stated by Mr. Bilderbeck,
left to be determined thereafter, but that the resolution itself settled that it was to be
an industrial school if the whole district joined in one central movement, the station
in the district where it was to be located being alone left to be determined thereafter.
Out of the twenty-seven names which appear in the print of the proceedings of the
meeting of 2nd February 1387, six do not appear in the lists given by Mr. Bilderbeck,
and in lieu thereof there are six other names which are not to be found in the former
list. The meeting is only a self-constituted one without any legal character, and
its proceedings in effect amount to no more than a proposal made by such meeting
to the people of the district for commemorating the Jubilee in Tanjore by establishing
an industrial school, and a recommendation that the gentlemen constituting the
committee appointed by the meeting are fit and proper persons to appeal to the
Tanjore public for donations towards the proposed charitable object, to collect such
donations as may be made by charitable gentlemen in response to such appeal and,
with such funds, to carry out the said object. I presume that the members of the
commitree as gentlemen enjoying the confidence of a meeting, presumably an influen-
tial and representative one, mvited donations either directly or through agents for
carrying out the resolutions of the meeting, and that donations were accordingly paid
by various gentlemen in the district. Each donor by such payment becomes author
of the trust to the extent of his donation and eutrusts the persons constituting the
committee with power to carry out the charitable purpose. ~When the donations are
all received, the resolutions of the meetitg of the 2nd February 1887 are, in effect,
unanimously adopted by all the donors and in law a trust is created by all the donors
joiutly, and the gentlemen composing the committee are constituted by the donors
joint trustees or persons entitled to act in the administration of the trust. Another
possible view that may be suggested on the authority of Stricklund v. Weldon, L.R.
28, Ch. dn. 426, is that the committee should be regarded as agents of the subscribers
or donors, and'if that view were taken in the present case, the only practicable course
would be to institute proceedings under section 639 of the Civil I'rocedure Code.
The decision in that case is that of a single Judge (Pearson, J.) aud the facts are not
fully set forth in the report. Whether upon the particular facts of that case the
decision is right or wrong, it seems to me that in the present case the committeo
cannot be regarded as mere agents of the donors, and the proccedings are only
consistent with the view that trustees were constituted for carrying out the trust. [
am therefore of opinion that the twenty-seven gentlemen who were appointed as
members of the Jubilee Committee and other gentlemen, if any, who were subsequently
added by the committee should be regarded as the trustees of the fund or persous

entitled to administer the trust.
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4. Tn some of the papers it is apparently assumed that the Indian Trusts Act IT
of 1852 applies to the trust in question. This is not so, because by section 1 of 'the
Act public or private, religious or charitable endowments, are expressly exempted
from the operation of the Act. No doubt many of the provisions of the Act may be
referred to as a succinet and anthoritative enunciation of the general principles of}law
applicable to all trusts, but the sections which prescribe the statutory mode of
creating trusts of immoveable and moveable property cannot be applied to the present
case in determining whether a valid trust has been created or not.

5. The next point for consideration is what is the legal effect of the appointment
at the meeting of subscribers held on the 20th October 1887 of five trustees, viz.. the
Jollector of Tanjore for the time being, the Principal of the Kumbakdénam (),olleg:a for
the time being, and Messrs. S. A. Saminatha Iyer, P. Thumbusamy Mudaliar and
K. Runganatha Row. It appears to have been intended that these persons were to
have the administration and management of the trust, and that the Trust funds should
be vested in them. The meeting purports to be a meeting of subscribers, and among
those whose names are noted as having attended it, there are seven who are members
of the Jubilee Committee as originally constituted at the meeting of 2nd Februa
1887. I presume that the number of donors to the fund was very eonsiderable, but
that the number that attended was only a small proportion thereof. Unless notice
had been given to each subscriber individually, the meeting cannot be regarded as a
meeting of the subscribers. It does not appear whether the notice, if any, convening
the meeting mentioned the purpose for which the meeting was convened. Be this as
it may, the proceedings, except possibly in so for as the town of Kumbakénam was
selected for the purpose of establishing the industrial school, can amount in law to no
more than an expression of the wishes of a number of subseribers who attended the
meeting, that the induastrial school should take the form of a model farm and technical
classes to be associated with the Government College in that town, and that the five
gentlemen alreudy named should be apperinted as a committee of trustees for the
purpose. If the trust had been already created and the Jubilee Committee con-
stituted trustees to carry out the objects of the trust, it is difficult to see what powers the
donors had to appoint new trustees. It is to be observed that, after a trust is once
constituted without a power of revocation being reserved, it is not so much the donors
as the beneficiaries that have any voice in the administration, application or diversion
of the Trust fund. Having regard specially to the large number and composition of
the Jubilee Committee, it will not be unreasonable to construe the resolution appoint-
ing the Jubilee Committee, which resolution must be assumed to have been endorsed
by every donor as authorising the said committee to delegate their office to a select
and smaller body of trustees—»ide Lewin on Trusts, Eighth Edition, p. 254, and
Indian Trusts Act, section 47. 1If the five trustees had been appointed at a me,eting
of the Jubilee Committee, or if their appointment at the meeting of the subseribers
was communicated to the several members of the Jubilee Committee as it then stood
and approved by them, the trustees so appointed may be regarded as the persons
entitled to act in the administration of the trust within the meaning of section 6 of the
Charitable Endowments Act, especially as the two persons in whose names the fund
was invested in March 1888 may under the circumstances be regarded as holding the
same on behalf of these five trustees; but as the validity of their appointment as
trustees is doubtful for the reasons above stated, it will be advisable, in view to avoid
all doubts, that both the Jubilee Committee and the Committee of Trustees should take
action under section 6 of the Charitable Endowments Act. ’

6. As regards the appointment of the Collector of Tanjore and the Principal of

~ the Kumbakdnam College as ex-officio members of the Commattees of Trustees, I ma

mention that the description should be taken simply as identifying two of the trustees.
It only means that the individuals who for the time being are respectively the Col-
lector of Tanjore and Principal of the Kumbakdénam College are to be two out of the
five trustees and that when they cease to fill those offices they also vacate the office
of trustee, being succeeded by their successors in the offices of Collector and Princi-
pal respectively. They can be trustees only in their private capacity as citizens and
not in their official capacity, though, as matter of departmental discipline, they may
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have to obtain the comsent of Government to act as trustees. No official in his
official capacity as respresenting the Government can at all be trustee, for, according
to the dictum of Lord Justice James in Kinloek v. Secretary of State for India in
Council, L.R. 15, Ch. dn., p. 1at p. 9, neither the Government of India itself nor the
Secretary of State for India in Council is capable of being a trustee.

7. As regards the question of disclaimer referred to in Mr. Bilderbeck’s letter,
no doubt a trustee may diselaim his office within a reasonable time before acceptance,
in which case the trust property vests in his co-trustees from the date of the creation
of the trust (vide Indian Trusts Act, section 10); but it is unnecessary to dwell
further on this point as it does not appear that any one has disclaimed.

8. As regards Messrs. 8. A. Saminatha Aiyar and K. Kaliyanasundaram Aiyar in

whose names the fund was, under the sanction of fourteen members of the J ubilee Com- -

mittee, provisionally invested in March 1888 pending the transfer of the funds in
the names of the five trustees, and who, I believe, have since transferred the funds to
the Collector, they are mere name lenders or rather passive trustees appointed provi-
sionally, and not persons acting in the administration of the trust within the meaning
of section 6, sub-section 1 (a).

9. The last body, viz., the Executive Committee appointed at the meeting of
subscribers held on the 27th July 1895, was apparently intended to be in supersession
of the trustees appointed at the meeting of the 20th October 1887. It was at this
meeting of subscribers that a student’s hostel was substituted for a model farm and
technical classes which were resolved upon at the meeting of the 20th October 1887.
My observatious as to the meeting of subscribers held on the 20th October 1887 are
applicable with greater force to the proceedings of the meeting of the 27th July 1895.
The scheme for the establishment of a model farm and technical classes having been
found to be impracticable for various reasons which are not apparent from the papers
sent to me, the proceedings of this meeting can only be regarded as an expression of
the wishes of a number of donors—thatunder the altered circumstances the charitable
fund should be devoted to a students’ hostel at Kumbakdénam, and that a new com-
mittee of trustees under the style of ¢ Executive Committee” be appointed. At the
meeting held on 28th November 1896 of the trustees appointed at the meeting of
the 20th October 183%7, it was resolved by the three trustees who attended the meeting
to transfer ihe fund Yo the executive committee. Though this resolution was sub-
sequently concurred in by one of the two trustees who did not attend the meeting,
it was dissented from by the other trustee, Mr. Bilderbeck, and the resolution has not
been carried out, but kept in abeyance pending this reference. Nothing therefore
having yet been done which could be regarded as a transfer of the fund to the
executive committee, this body may be leit out of account for the purpose of making
the application under section 6 of the Act.

10. If therefore the majority of the members of the Jubilee Commitee and the
majority of the committee of the five trustees join in an application under section 6
of the Charitable Endowments Act for vesting the Trust fund in the Treasurer of Chari-
table Endowments and concur in the settlement of a scheme for the administration of
a charitable purpose, all difficulties can be removed and the object of the trust effee-
tually carricd out. In such a scheme the five members of the executive committee
appointed at the meeting of the subscribers held on the 27th J uly 1895, viz., the Col-
lector and Principal ex-officio, and Messrs. 8. Seshayya, P. Thumbusamy Mudaliar and
Kaliyanasundaram Aiyar, may be appointed under section 5 as a committee for
administering the trust if it be considered expedient to entrust the administration
of the trast to that body. The validity of a scheme settled under the Act cannot be
questioned in any court or varied or affected by any decree of court (section 9, clause
4), and no suit can be brought against Government in respect of anything done or
purporting to be done under the Act, and a suit against the Treasurer of Charitable
Endowments for divesting him of the property can be brought only on the ground that
the property was not subject to trust for a charitable purpose—uide section 14, Act V
of 1890. !

MaDnras, (Signed)

V. BHASHYAM IYENGAR,
17th May 1897.

Acting Advocate-General,
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Orper—No. 335, Educational, dated 14th June 1897,

Communicated to the Collector of Tanjore with reference to his letter, No, 951.
G. & B., dated 4th January 1897,

(True Extract.)

Secretary to Government,

To the Collector of Tanjore.
,  Director of Public Instruction.

Exd, 8. J. Poreira.
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