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Building Grants Agreements,

Sl Accepting, with remarks, -the propesal of the Director of Public Tnstruction for the
substitution of a deed of acceptance in certain cases for the mottgege-decd required to be
executed by tLe managers of sehools recciving building grants.
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GOVERNMENT OF MADRAS.

EDUCATIONAL DEPARTMENT.

Reap--the following papers S .

From the Howble Mr. 4. G. BOURNE, DSc, rrs, Director of Public

Instructionmo the Secretary to Government, Educational Department, dated
Madras, 23rd May 1904, C. No. 4644.

In October last, Government approved finally the draft forms of agreement
required to be executed by managers receiving building grants under rule 119 of the
Grant-in-Aid Code (vide G.O., No. 529, Educational, dated 26th October 1903).
The managers concerned were shortly after furnished with copies of the deeds to be
executed ; but as they were obliged to obtain encumbrance certificates for the sites
on which the buildings were erected, and take legal advice before executing the deeds
and as the deeds themselves had to be carefully scrutinized by the Government Solicitor’
and doubtful legal points in some cases settled, it was found 1mpossible to hive au\;
deed successfully executed before the end of the last official year. " In view of aJarco
amount of building grants (Rs. 31,687), sanctioned and authorized for payment durin e
1903-1904, lapsing, I requested special permission to pass the grants on the munawc;‘?z
undertaking to execute the deeds of agreement before 1st Juno 190f. This pcrﬁus-
sion was granted in G.O., No. 130, Educational, dated 24th February 1901,

2. I regret to say that until now not a single deed has been executed. On the
other hand new and unexpected difficulties have arisen, not only with reference to
grants already paid but also with reference to grants applied for since the commence-
m>at of the curreat oficial year,—-diffizulties which I desire to bring to the notice of
Government.

3. In justice, however, to the managers who had Prom’sed to execute the deeds. I
would say that none of thosa Wwho had made the promise have repudiated their l-és-
ponsibility in the matter. It is true the Secretary of the*United Froe Church Mission
of Scotland refused to sign the deeds, and still persists in doing so 5 but his cuse has
already received the attention of Government and has been dealt with exceptionally
(vide G.U., No. 166, Educational, dated 10th March 1904). With that one exception
all the restare willing to abide by their promise ; but as the result of a long and tedious
correspondence with the managers, in the course of which | have had to indent freely
on the advice and assistance of the Government Solicitor, fresh difficulties have
eropped up which have brought matters to a standstill at present.

4. I do not wish to recapitulate here all the difficulties that h
the managers. Some of them are more imaginary than real. Fop instance, the chief
objection to the Indenture forms raised by the Secretary, United Free Church of
Scotland Mission, is that there is no provision in them for the ralease of the buildines
mortgaged and for the reconveyance of the title-deeds after the expiry of twenty yezuc-’s.
1t is not intended that the Government should have control over the buildings after tho
expiry of twenty years, for the trust is expressly created for a term of twenty years
only. As soon as the purposes of the trusts are extinguished Government is bound to
release the property. This is implied in the very terms of the deed, but probably it
would be clearer to insert a provision to the effect that at the expiration of ‘twenty

years the property will be reconveyed to the managers. The objection, therefore, of
the Secretary, United Free Church Mission, is not a very scrious one.

ave been raised by
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5 ] anagers have worried themselves unnecessarily about the' provision
in thz .dS:cll]ji)(:f)}ﬁ?gi;?ng lﬁle diversion of the buildings. to other than edueatwnal.pur-_
poses approved by Government. With reference to this objection it has been pointed
out that the form of agreement now preseribed only puts into legal form the provisions
contained in rule 121 of the Grant-in-Aid Code, and which managers have .alw'ays
promised to comply within the declarations they have hitherto, without any hesnta.tl‘on,
signel at the foot of the applications for building grants. From one point of view
th?s might seem to be a reason for binding those who, while willing to make an
irresponsible promise, shrink from so doing when a penalty can be enforced on its
i F lfilmant. On the other hand it seems undesirable to interpret rule 121 too
n.ori(-“u . g0 long as the school @properly maintained,- we need seldom concern
zlfmel):'és with what happens in the building at other times.

e of the difficulties pointed out by the managers, like those referr_'ed‘
b6;7e'1‘1;‘:";gr};§gg‘0r less imaginary, still there are others of a real naturs wh}eh
z(;lf‘n:t b’e so easily set aside and which stand in the way of the successful execution

eeds concerned. i s |

g thi d'l‘he foremost difficulty has reference to the dgtorm'nation of the lezal owners
> the.pl-operties concerned. The Grant-in-Aid Code, as the Government is aware,
: izes the managers alone and not the trustees or legal ownersof the properties
althorlze;t deal waith the department in all matters concerning grants. It is tt}e
eoucerm? t't;) t apply not only for building grants but for other grants as Wel}, an1 it
pl-mageli tai) cgr[;g entitled to these grants. But the indentures framed for signature
2 for evith building grants tike for granted that these managers are ¢ well
= conneetml;.;lej and po ssassed of the pieces or parcels of land” and the bufldings
and tFulg’ % Lich rants are applied. In other worls, these indentures go oa the
e Yhat th% manazers are also the legal owners of the properties concerned.
aSS}ln}ptIOItl in the majoaritv of cases; and in the case of Missions especially, the
il }ntirel , distinet from the trustees or the legal owners of the proper_ty.
'Il‘nt:: al\%?;:i:z?;rir in cﬁarge of the station for the time being is the agent of the Mission

‘and corresponds with the department in his capacity of manager, but he has no legal

5 : mortgage agreement of the kind contemplated in the draft
B e ey OIS, sid ths. Wesliven: Binve Trd i
deeds. ..vomet hOI;I(‘ a,nd their local representatives are given ppwer:of-attoyney to
Assoemtlopss half B’ut sometimes it happens that this representative himself is away
act on theu‘d ]eas ul)t arranged to have his power-of-attorney transferred to another.
o lea\}re e S )it' is no(t p()ssoiblc to have the deeds executed without great delay, and
g ol ca?eaf orrespondence involved will be very considerable. Moreover 1t is a
the ar."ou}? = fc. Su;,ﬁ a power-of-attorney would entitle the representa@we _concerned
Qs 0w far ortgage agreement. Where the ownership rests with a body at
e intg & m t fl.(o?,l'derci) for a legal representative in India the case is still worse,
L Wlilwh hii n:bolut which correspondence is going on at present is of this kind,
Snn; i‘;f ie;{;? io a request to submit the title-deeds for serutiny and approval, the

“manager has stated that they are with the Mission authorities at home. Where
man 3

gy . d Trust Boards at home or have registered themselves as
Mlssmns_ hax.(; ?géigoliileer the Indian Companies Act, the difficulties in the way of
OOPPOr?tIOHSE ]the deeds are enhanced still more. The fact of the matter is that the
executlonn: is called ilpoxl now to deal with a large number of owuers of property wko
g:ggrﬂi;selves not made satisfactory legal arrangements for owning proparty, and all

the complicacy arising out of such a situation has to be faced by it at present. The -

issionary Council on Aided Elucation which [ am forwarding‘will

]:it::rsglx‘gglig;i c%ltlslle) %oxf;plicated position ol Missioas in regard to the ownership of
propeSr.tyAnothei' real difficulty relates to the retention of the thtle&deeﬁtl_s by (i;,"er_'n‘
ment, and this is pointed out in the letter pf the Cout_mll on ald? educa 19!11). fls:;lon
h ,l buildings are erected usually.on sites on \vhxel}.thcre are a number of other
s "l)c(l)' os besides, such as the Mission bungalow, dwelling-houses for ‘Mission agents,
2;1(1;1 figasthe titlezdeeds in many cases, therefore, would relate not only t]? bml_l(il.nlgs
for.’which grants are given but to other structuresas well. The retention of such title-
deeds by this office for a period of twenty years will cerlainly cause inconvefiience to
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managers, who may nced them for reference and in transactions referring to other
properties ; and in the case where the deed 1etained refers to a number of pieces of
property scattered in different places, theinconvenience will even be greater. I notice
that in Bengal the title-deeds are allowed to remain with the mort gagor. I am not
sure whether the object of the deed is not frustrated by this unusual course. However
this may be, the difficulty referred to by the Council on Aided Education is real. It
is true in future arrangements the difficulty may be obviated by requiring managers
to obtain separate deeds for the buildings for which alone grants ape given and for
the sites'on which these buildings are erected; but so far as Missions are coneerned
this will involve extra expense and trouble.

9. The question of the custody of the deed also requires very carefal consideration.
On an average between 120 and 140 applications for building grants are dispozed of
every year, and this namber is likely to inerease still further in future, owing to
the more stringent application of rules relating to accommodation for purposes of
recognition ; and within a period of twenty years, at the lowest caleulation, at least 2,000
.documents of valae wil] have accumulated in the office, for the safe custody of which
the necessary arrangements should be made. And when it is remembered ~ that these
deeds will have to pass to and ¥o between the managers and this office, and hetween
this office and the Government Bolicitor, the responsibility involved in taking charge
of them will be considerable. :

10. The objection raised by the Council to the extra expenses which will have to
be ineurred in the way of registration fees, fees for encumbrance certificates, &c., has
no foree so far as large grants are concerned, but in the case of small grants the objection
is valide; and if the suggestion I make below is adopted there will be no need for such
expenditure. In this conneetion I would point cut that the Counecil on Aided Edu-
cation are mistaken in taking for gianted that deeds will be demanded in the case of
building village school-houses for which grants are' given under rule 120 of
Grant-in-Aid Cede. The condition regarding the execution of the d
is applieable only to grants drawn under rule 119.

I1. I have illustrated the difficulties arising from the execution of th
with reference to Mission schools, because roughly speaking 66 per c
given for buildings go to Mission bodies.

12. In view of the practical difficuities referred to above which
of the successful execution of the deeds concerned, I beg to mae
proposals :— :

(i) In all cases where the grant does not exceed Rs. 1 ;000 the managers
may be allowed by the Director to exceute a deed of acceptance in place of a deed of
trust. This is the practice in Bengal and Bombay. It seems unnecessary in the case

. of small grants to require munagers to undergo the trouble and expense of exeeuting
the elaborate deeds proposed. About 69 per cent. of the building grants sanctioned
every year range between Ks. 30 and Rs. 1,000. The interests of Government will,
I venture to think, be safeguarded just us effectively by a deed of acceptance such as
that in force in Bengal as by a deed of trust.

(ii)' In cases where the grant exceeds Rs. 1,000, the execution of the deed of

- trust may be enforced, except in the case of a body, which marages a number of

institutions or even a single institution of long stability, and which has been in

receipt of considerable aid. In such cases the Government, on the recommendation

of the Director, may allow a deed of acceptance to be substituted for a deed of trust,
each case being dealt with on its own merts.

13. My reason for proposing this concession in the case of managers who form
a corporate body and who regularly receive considerable aid from the department, 1s
that the annual grants that they receive may be treated as sceurity in the event of
the building ceasing to be used for educational purposes; and where the managers
have a number of schools under them, if the conditions under which the building
grant given for one school are not fulfilled, the regular aid given for other nstitutions
may be stopped. The hold which tlie department has over schools in the matter of
recognition can also be availcd of when the conditions under which building giants
are givemare infringed,

the

ent. of the grants
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14. Of course the concession referred to above must be granted with great caution,
and hence my proposal that the final decision should rest with Government. As
grants exceeding Rs. 1,000 are sanctioned by Government, in reppmmending each such
grant the Director may be required to report fully on the stability of the 1nstitution,
the constitution of the management, the number of other ms.tltu.tmn.s under the same
management, and the amount of aid regularly drawn for the institution or institutions
under that management. In all other cases where the proprietor is a single indivi-

dual, or even in cases where the managing body consists of a committee which has
" only one single institution under it, and is not in receipt of considerable aid, the deed

of trust must be insisted on/ if Government is to be completely profected against
alienation and encumbrance of property. I append the rough draft qf a deed of
acceptance based upon the model of the Bengal deed. The Bengal de?d is also given
for purposes of comparison. I am not competent to speak with authority on the legal
value of a deed of acceptance, but the fact of its being in use in Bengal shows that it
has been found to be of service in place of a deed of trust.* The wording of the draft
deed, I submit, may be improved by the legal advisors of Government without inter-
fering with its simplicity.

eed of ugreement .

e deeds chiefly -

“f
)

15. In the case of Local Boards and Municipalities, I am not quite sure whether
they should not be exempted altogether from executing any deed. Evgn if they are’
not so exempted they will be entitled to the concession recommended in the case of
corporate bodies having a large number of schools under their management.

16. After all, the elaborate deeds that have been prescribed, in the execution of
which so many practical difficulties have arisen, are only a means to an end ; and it
is the conviction that this end can be secured by the adoption of a simpler and less

cumbersome means that has induced me to make the above suggestions, and I trust

they will receive the consideration of Government., At present all that T can say is

that things are at a deadlock.

e

ENcLOSURES.

Bengal deed.

‘We, whose names are entered in the margin,
i and whose signa-

Commitiee of Manage- =~ ture appear at
ment. 1 the foot hereof

hereby accept the
special grant of
Rs. only,
sanctioned by
| Government :
| through the Di-
‘, rector of Public
) Instruction, Ben-

Members.

school
gal, for the oollegs
at in the district
of in the Director of Public
Instruction’s memorandum No. , dated
the , and in considera-

i . 8ev d
tion of such grant, we hereby severally an
i:ldividually, agd also with the intent of bind-
ing (so far as we can) our successors in office,

agree that Government shall, if the :f,l ;:’;L i ?ft
any time hereafter abolished, receive a fa}r
share of any balance at the credit of the said
_sohool 4 4h6 time of its abolition, as well as of
sﬂétgermeeds of any school buildings or furni-

" ture in or towards the erection or purchase of

which the above or any previous grant may
have been in whole or in part applied. Ihp
decision as to what is a fair share of such eredit

‘bpalamse and sale-proceeds, respectively, shall

rest, in the case of dispute, with the Dirfegtor Qf
Public Instruction, Bengal, \vhns? d_cmslon in
regard thereto shall he final and binding on all
parties.

Proposed decd of acceptance.

We, whose names are entered in the margin,
and whose signa-
Committee of Manage- ture appear at

ment. the foot hereof
hereby accept the.
special grant of
Rs. only,
sanctioned by
Government
through ~the Di-
rector of Public
Instruction,
Madras, for the i

college
at the district of s in
the Director of Public Instruction’s Proceed-
ings No. , dated the s
and in consideration of such grant, we hereby
severally and individually and also with the
intent of binding (so far as 4We can) our

successors in office, agree that Government
shall, if the 1% ¢ a¢ any time hereafter abo-

college

lished or the building diverted to other than
educational purposes approved by Government
receive a fair share of the sale-proceeds of the
school building towards the erection of which
the grant has been paid. The decision as to
what is a fair share of the ‘grants or of the sale-
proceeds due to Government shall rest with
three arbitrators, one to be appointed by the
Director, another by the manager and the third
by the two arbitrators so appointed. In the
event of the manager failing to appoint an
arbitrator, the decision of the Director shall be
final and binding on all parties,

Members.
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From the Rev. F. W. KELLETT, Secretary, the Missionary Council on Aided Educat;
the Director of Public Instruction, dated Royapetta, 9th May 190‘; ucation, to

We desire to address you with reference to the new indenture which has been drafted for
signatnre by managers applying for building grants,

And first we would state that we can quite sympathiss with the feeling of
led it to draft such an indenture, and noth(}ng is farther from our minds tl%an to 3::;2 Ts;tl:hztl:
or moral responsibility that the acceptance of building grants casis upon us. We quite reccgngi"se
the right of Government to take fitting steps to secure itself against any abuse of the grant-in-

aid system by the improper alienation of sites or buildings towards the obtaining of which it has ¢

given a grant. ®
Moreover cases in which the indenture would have to be enforced against any of our schools

would, we believe, never occur—or rarely and under very exceptional circuinstances—- :
are unwilling to seem to boggle at it at all. %0 that we

With such feelings it has naturally been our wish to fall in with the plan devised b
ment, for protecting itself, and we have been reluctant to raise any objection to it, Bgtgvg;gﬁé
that the plan involves such practical difficulties that we are under the necessity of asking you {o
consider them.

In the first place there are legal difficulties. Mission property is held in var
Sometimes it is the individual m‘isgsi_onary who holds it ;_sonll)etilx’nesya body in tl:iznggsn?r? 8.
¢ Mission ”, a Board of Trustees, an Association; sometimes a body at Home, a Missigxfﬂ;'ivl
Soceity, a Board of Trustees, an Association, a Church. When the ownership is at Hox‘né‘
there is usually a power-of-attorney given to some one in this country, but this power may
be limited. This state of things would not of course interfere with the right of Government t{
insist on an indenture being signed.

But where the legal owner is a body at Home, it involves the necessity of our obtaining per-
mission to'sign the indentare. It has been drawn up by Government naturally enough fmn} it

own point of view. But after all Government aids ouly at m-st in the proportion of 1: 2, and the

Mission may reasonably ask that its rights shall be safeguarded too. 1he education of the countr
nnder the grant-in-aid system is a partnership between Government and private bodies oy
individuals, and it can ouly be carried on successfully if each partner feels that his interests arrx
considered by the other. Naturally if sach an indenture is demanded by Government thb:
bodies aided by it may feel themselves bound on their side to seek ]egai recognition f’ro:L
Government of their rights too. 1In one Mission at least in which the indenture has alreadn
been sent to the Home Committee, that Committee has referred it to its Solicit Y
his report,
But assuming that this or some other indenture is in substance generally
Missions, the complicated position of Missions in regard to ownership of property here may fre-
uently give rise to difficulty. We understand that already there has been at least one égq_.' of
the signature of a missionary manager who had signed the indenture being rejected byA e
department on the ground that he had no authority tosign, It appears that the department w )li
have to deal with two persons (distinct in alwost every case), the ordinary manager nnd 1;:1
ropresentative of “the Managers™, and that, whenever a building grant is applied for it will hay e
with some [difficulty it may be, to find the latter and satisty itself that he has the necessar(\.'
authority. The confusion that may result, and the amount of work and correspondence that will
be involved on both sides to avert it, are serious drawbacks to the scheme.

This, however, is but a small part of the trouble entailed on both sides. Anoth
difficulty is the handing over of the title-deeds. By some of us it was not at first un(Cinzltino}g L&:tf
the Indenture involved this, and one at least of our number expr :
Indenture under the misapprehension that it was not required. With regard to this there are
two feelings among us. hera a deed is new and concerns only the site or building on which a
grant is obtained, many of us would rejoice at Government taking off from us the responsibility
of guarding deed, though here also additional work and correspondeuce will be thrown on
both parties, ally upon the department. Some, however, realising that though the deeds
may be in the hands of Government, the buildings are yet mission property, and ];cnowing that
the deeds may be neede.d from time to time, foresee with some apprehension the corresponden‘;"(‘-
delay, trouble, and anxiety about safe transmission that will result if they are handed over. :

There is moreover a special difficulty in many cases. Recently many missio re forme
Trust Associations and have been bringing their );)ropexty, held pfeviougi y undex!-] sn};::]; fﬁ;ﬁéf
under the Trust, with the result that a large number of picces of property are often held under
one deed. Therg 1s, 16 seems, no reason why all the property of a mission in a whole district, or
an even larger division of the country, should not be in one deed, and we know of deeds in which
more than ten distinet pieces of property ars included. It might well be that such a deed would
have to be handed over to the care of Government. It would be needed by the mission whenever
a change in any part of the varied property—non-educational as well as educational —covered
by it took place.. e _inconvenience, work and trouble this would involve for all concemu:i
would be very trying. Even where a deed covers only one piece of property such as a compound
the scheme will involve the deed being handed over to the care of the department though the
graut may be for a building on but a small fraction of the property. Enlarging an institution

or and is awaiting
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in a large mission compound on which there are numerous ‘mission buildings would at once create
such a case. It may be pointed out also that there are cases where no deeds can be obtained.
Buildings on sites given by Government and on land held on a patta would seem to require
separate regulations.

_ Another important element in the matter is the expense the plan entails. The Indenture
will have to be stamped and presumably registered, and an encumbrance certificate obtained. In
many cases, too, fresh deeds may be required. Considering the strain upon managers at present,
Government will surely not wish to place any further financial burdens upon them unless they

_are absolutely necessary.

The strain will tell most just where strain is most to be avoided. The cost to managers in
money combined with the correspondence, delay and trouble involved will make the provision of
village school-houses under section 120 of the Grant-in-Aid Code too burdensome in many cases
where it otherwise might gladly be undertaken, Thus the introduction of the Indenture may

ove fatal or at least highly injurious to co-operation between Government and private effort in
a department where it could be most serviceable and which it is most important to foster.

~ 'We venture to suggest that many of these drawbacks may be in many cases avoided without
the rights of Government being in the slightest degree endangered. There may be cases, e.g.,
where a manager has but one or two schools, in "which such an Indenture is necessary to! cover
Government against the risk of loss; and in these’cases, whether they are mission schools or not,
we would not ask that an Indenture should not be demanded. But in many cases the managers
are conducting a large number of institutions and drawing grants for their maintenance large *
enough to secure Government against the possibility of loss, perhaps larger in a single year than
any building grant on account of which an Indenture will be demanded. %n such cases Government
has a hold over the managers stronger than that which an Indenture would give them. Tt is able
at any time to recoup itself out of the grants it would otherwise make, to say nothing of its
power to stop the grants altogether. Without any detriment to any interest both managers and
department may be saved in such cases from all the correspondence, trouble and expense involved
in the plan of the Indenture. We therefore beg to suggest that the Birector may be empowered

to exempt managers under such conditions from the necessity.of signing an Indenture. This °

might be done by inserting a clause in the Grant-in-Aid Code—and meanwhile issuing an
order—to the effect that—

‘In the case of a body which manages a number of schools receiving yearly considerable aid
from Government, the Director shall have power, if he thinks fit, to esempt that body from
signing an Indenture. - . 1

A provision might be added, if it was thought desirable, that in such cases the manager
should give to the department on receiving the grant a document recognising the right of the

“Government to have demanded an Indenture, and the favour of his exemption, and acknowledging

the claim of the Government to compensation under section 121 of the Grant-in-Aid Code, none the
less, should the building be diverted to other than educational purposes approved by Government.

~ We ask for no privilege for misstons that may not be granted to other established and

‘ trustworthy bodies. 'I'here are numbers of bodies of various kinds with regard to which Gov-

ernment may be practically absolutely certain that under normal conditions they will continue
their schools for more than twenty years, and that if they should divert their buildings to other
purposes they will faithfully discharge their dues to Government. With regard to all these we

submit that to exempt them from the necessity of signing the Indenture would save them, and

haps even more the department, from useless expenditure of money and time, and from

& ~ irritating delays and anxiety.

. P.§—As I sail to-day for England, the Rev. Dr. Chamberlain, Vit |
~ asBecretary to the Council. ! » 18 taking my place

Memorandum No. 311, Educational, dated 24th June i904. %

With reference to his letter No. 451, dated 14th instant, the Government

' Solicitor is requested to submit two revised
; forms of deeds of acceptance—(i) provid-
ing for sale in the event of abolition of institution or diversion of building to other
than educational purposes approved by Government, for use in cases in which the
‘Government grant is considerable and registration is desirable ; (ii) for use in cases in
which owing to the smallness of the grant, it is desirable to avoid registration, the
sale clause being omitted. ' : o

" 9. The form proposed by the Director of Public Instruction is forwarded for

In notes file.

~ reference.
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3. The suggestions for its -rev{sioﬁ ‘made in paragraphs 8, 9

Government Solicitor’s letter are accepted. W o N b i
H. D. TAYLOR,

Ag. Secretary to Government.

To the Government Soﬁcitor ;

From SUTHERLAND ORR, Esq., Government Solicitor, to th S
Government, Educational Depar,tment, dated Madras, 1stJ uly fQOZflfltcﬁrg 7:5(:

I have the honour to acknowledge receipt of the memorand
No. 311, dated 24th ultimo, together with its enclosure., R A
2. Please send me again, for reference, the notes and

files of ¢
returned with my letter No. 451, dated 14th ultimo. of papers which were

From SUTHERLAND ORR, FEsq., Government Solicitor, to the Sccretar

: ? 4
tlgo.Gg;ix:nment, Edueational Department, dated Madras, 2nd August 1904,

T have the honour to acknowled
the 24th June 1904. A

2. I forward, for the consideration of Government—

(a) a form of “Deed of acceptance
Government of the property ;

(¢) a form of “ Deed of aceeptance ” without such provision. d ;
have been prepared on the lines of the draft submitted pby thle ni)hf;zl:g;eg;s I"Vti]l:ﬁ}é
Instruction and with the alterations suggested in paragraphs 8, 9 and 10 of my lett
of the 14th June last, No. 451. ’ ¥y letter

3. I have provided in the drafts that the manag

of the property as well as their successors from. time to time which is
+ the intention of all the parties. I have also prepared the documcrits u;)d(:;bttidg
applicable with the necessary erasures to cases of grants-in-aid—

(a) for enlarging and improving buildings ;
(b) for the purchase of or payment for the lands in buildings.

4. Tt seems desirable to have the market value ascertained in ea
tion or diversion, even although the property may have been actual
of guarding against any fraudulent sale for a fictitious value.
be no difficulty in arrivihg at the value of buildings erected or
time of the grant.

~ 5.1 am afraid I cannot advise Government that either of the two forms will
give Government absolutely valid rights as against the lands or buildings concerned
or the proceeds of same, or against the owner of the land or buildings. This can
only be effected by a document executed by the actual owner, and when the grant is
so considerable as to make registration desirable, the safest course would be to adopt
the form of mortgage originally drafted, though perhaps as a matter of practice the
deeds of acceptance will have as in Bengal the moral effect expected of them.

6. I shall be glad to know whether Government wish me to alter the form of
mortgage, so as to provide for the release of the property after twenty years and for

permission to use the buildings out of school hours, ete. ; and if so shall be obliged by
the papers being returned to me with instructions. :

7. It the forms now submitted are adopted it will be necessary to make the
required alterations in the Grant-in-aid Code.

ge receipt of your memorandum, No. 311 , dated

containing a provision for sale by

ers purport to bind the owners

ch case of aboli-
ly sold with a view
I presume there will
to be erected at the
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No. 513, EpucaTioNAL, 1618 AU6UST 1904. i} : 9

ENCLOSUBES. ek
Proposed Deed of Acceptance. R, e
I

) . ;
in th in and whose signature appear at the foot hereof
‘We whose names are entered in the mt;rgm o aaccep% i spec{)al . 7
only sanctioned by Government through the

Committee of Management.

{ 2 Director of Public Instruction, Madras, for the

55 i i § School at
- 3 I = College ? .
in the district of » in the proceed-

3 - |
E - . Director of Public Instruction, No. , dated the , and
i’ﬁg&ﬁiﬁt}’aﬁm of such grant we hereby jointly and sev?::}ly and o behalf of o~ s;}x:g:lssors in
office and the owners for the time being of the premises -+ occupied by the 8aid Goijere oge agree
that if the " is at any time hereafter abolished or the buildings thereof diverted to other
; L t shall be paid out of the sale-
than educational purposes approved by Government, Government shall P e
roceeds of such buildings or by the owner thereof for the time being as the case may be a sum
?e resenting such proportion of the then market value of such buildings as the grant above
" ' the present market value thereof ; , namely,
referred to bean %0 The estimated market value thereof on completion of the buildings now proposed g
R The decision as to what is the market value of such buildings at such future pericd
shl;ll rest with three arbitrators one to be appointed by the Director another by the said managers
for the time being and the third by the two arbitrators so appointed. In the event of the
o ers failing within one month from the date of such abolition or diversion to appoint an
:}gtagtor the decision of the Director as to such market value shall be final and binding on all

9 1
Government shall have a lien on all the premises of the CS:E:;O for the amount to be

above provided and ghall have power in the event of failure of payment within one

b ; parties.

'?::gt]:sfrom the date of such amount being fixed to sell and transfer such premises and deduct

-
} such amount together with all costs of sale from the proceeds thereof.

Proposed Deed of Acceplance.
I

entered in the margin and whose signature appear at the foot hereof
R 1 hereby accept the special grant of rupees
Committee of Management.

¢ only sanctioned by Government through the
£ Director of Public Instrucilzion, Madras, for the
@ Schoo

53 3 A College at

in the district of in the proceed-

] { Public Instruction No. , dated the ; a.qd
;:g:ozﬁifl};:alt)iﬁc;? l;tgch gl-lraxlxi v:,]e hereby jointly and severally and on behalf of our successors in

i s .1 School
office and the owners for the time being of the premises ope occupied by the said C'_o—ll:;o agree

' that if the School ;s at any time bereafter abolished or the buildings thereof diverted to other
Sotioge t, G t shall be paid out of the sal
than educational purposes approved by Government, Government shall be paid out of the sale-

: Jdines or by the owner thereof for the time being as the case may be a sum
stt?lfg' “:fci’“;}ml;f:tio; of the then market value of such buildings as the grant above

represen the present market value thereof namel
i i mfemd to bears to fhe estimated market value thereof on completion of the bl.lildings now proposed ’ .y !
ko The decision as to what is the market value of such buildings at such future period

£ e bitrators one to be appointed by the Director another by the said managers
f‘;:nﬂﬁ“ ﬁ;:;h}:eh'gg :rm; therthird by the two arbitrators so appointed. In the event of the
* managers failing to appoint an arbitrator the decision of the Director as to such mgket value

i  ghall be final and binding on all parties.

L B

- e c—
r

Oxrver—No. 513, Educational, dated 16th August 1904.

. In the circumstances stated by the Director of Public Instruction, His Excelleney

the Governor in Council is pleased to accept his preposal to substitute a deed of
acceptance for the mortgage-deed preseribed in G.0s., No. 629, Educational, dated
96th October 1903 ; and No. 644, Educational, dated 23rd December 1903, in all cases



., 16T Aveust 1904.

%
e does not exceed Rs. 1,000. The two forms of
hed b; the iGm:emment Solicitor with his letter No. 571
d, however, be substituted for the single form propesed by the
ild be drawn up on the first of these forms and registered
rant exceeds Rs. 500, but does not exceed Rs. 1,000 and on
grant does not exceed Rs. 500. In the latter case no

see as far as possible that managers are provided with |

y from the person or body on whose behalf they are acti
SN - gt - A aOt ’
P‘alg__ have a good title to the land and buildinés, aorns.

grant payable exceeds Rs. 1,000 the mortgage-de ed‘f?" \z{‘ﬁ

adhered to. The Government Solicitor will ho b
this deed slightly so as to provide for— wevel: :

(;) the reIeaseof the property mortgaged after the expiry of twenty years,
edueatit()m)ilprsm'llo@z’-l.;tp e béﬂdmgs e L . tha.n'
(Trué Extract.)

H. D. TAYLOR,
Ayg. Seeretary to Government.

To the Director of Public Instruction.
5  Government Solicitor.

ONNECTED WITH G.0., No.
L gt

in 1885 by a committee co
officials as well as non-offic a provi-
sion T was inserted to the effect that
, managers. of schools receiving buildir
th condition in rule 1, section X, grants from public funds should
s quired, execute iahc};eeb(i 0£asm~i
? S te such form as might be prescribed
., No. 0, time totime, This provision was e
“in the Codes subsequently issued b
form of agreement was prescribed
was asked to execute any agrecment till 1903-1904. It was thenr
ernment had no hold on managers receiving considerable sums‘j_pf\_‘ mo no
f building grants and it was decided that agreements should be taken in
and the Director was requested to submit a draft form for approval—eide G.
Educational, dated 23rd June 1903. . o W i
The Director accordingly submitted four forms of agreement with his letter
: No. 5047, dated 4th September 19
; dated 26th These forms provided that if withir
years a building for which a ¢
was diverted to other than Edueational purposes or ceased to be
rpose for which it was built and if the manager did not then refund
_grant required from him he should sell the land and buildin
thought that he could not validly sell the land and buildings un!
‘belonged to him, nor usefully, if there was any prior elaim on
. 'r"s: note dated 11th September equal to its sale valu : ‘The
903, in the notes iu .0, No. b2y, therefore requested|] to consult
Jucational, dated 26th October 1903. ment Solicitor and asce i
h the deeds drawn by
force the agreement by proceeding against the building in ce
‘did not vest in the manager or in case he alienated it or
pointed out that what was needed was a mortgage on the

e Government Solicitor then drew up modified forms of a
proved in G.Os., No. 529, Kducaticnal, dated 26th October
onal, dated 23rd December 1903, In G.0., No. 144, Kd

&

ts from Government should also execute these agreements. -

e

reh 1904, it was decided that Local Boards and Municipal Councils x




~ proportion of 67

}

; No (2)

s e T R
, need not be considered ‘or else a con-
cession wight be made, permitting the
building to be used for other purposes out

it

e consi
: objections but amongst the imaginary

(1) There is no provision in the

- forms of agreement for the release of the
- buildings mortgaged and for the re-con-

veyance of the title deeds after the expiry
of twenty years.

(2) There is a provision prohibiting
the diversion of the buildings to other

AR & 8
* trom excouting

’ef"" ¢ B i 35S R B e 4 5 . : iR\ ’\..g
8 Itis submitted that there appears to be no

%te',x?fgxﬁary)m admits that therc are others

of*lchool hours and during holidays. ; Government. ;
S G. These being imaginary objections
& ot etal N need not be considered.

5. Among ihe.'objeetidns which the Director considers real he mentions four,
namely :—

(1) The Grant-in-Aid Code authorizes the managers alone and not the Trustees
or the legal owners of the properties con-

- n o’ cerned to deal with the department in all
ir::atg;:s'l'm;x g‘iﬁ;:l %":;i;: aFOEY  matters concerning grants. The forms of

. v agreement have been drawn up on the
H. D. Tavion—31-5-04. assumption that the managers are also the

»legai owners. This is not so in the majority of cases, especially in the case of
missionary bodies, several of whom again have not made satisfactory legal arrange-

B4 2

This is by far the most seriotis objection, unless

ments for owning property.

(2) The title-deeds have to be retained by Government for twenty years, but

_ ) bt .., very often there is only one deed for

Burely there is mo objection to gIvingls  govoeral properties including the school

B °°P131’ of the hgf‘deed f":or.eie“‘“:e;m building for which grant is drawn and

I ;::gm:sm With power to. inspec '}‘e the land on which It 1s situated, and the

e T 4~ deed will be required by the owner in

ATl ~ connection with the other properties
(mentioned in the deed) within the twenty years.

(3) Within these twenty years at least 2,000 documents will have been received
by the Director, and the responsibility involved in taking charge of them and arranging
for their safe custody will be considerable.

. (4) Extra expenses will have to be incurred in the way of stamp and registra-
tion fees and encumbrance certificates, which managers of schools will find difficult to
 bear espeecially in the case of small grants.

AR 8 T submitted that the first of these 6bjeetions, namely, that very often

managm of schools and the owners are different persons, is no doubt real; but as

_regards the seeomd‘a‘ndthird, namely, that title-deeds have to ke kept by the Director

"No’tm R g sy i G St s for twenty years, there is some doubt

. »

el : gy whether it will be necessary for Govern-
i e S s ment under the agreements to take charge
X A of any title-deed. The Director has
b : perhaps taken legal advice in the matter

 "and he may be right. The fourth objection regarding expense is & rather (Hivisl * o

- @ Asa way out of the difficulty the Director suggests—

' _ (1) that in all cases where the grant does not exceed Rs. 1,000 the managers
~ may be allowed by the Director to execute a deed of acceptance in place of a deed of
~ trust, [The form of the deed of acceptance is given on page 5 of the eurrent file];

(2) that in cases where the grant exceeds Rs. 1,000 the execution of the deed
of trust may be enforced except in the case of a body which manages a number of
institutions or a single institution of long stability and which has been in receipt of

~considerable aid, each of these exceptional cases being dealt with on its merits ; and

than educational purposes approved by

¥

any deed.

 (3) that Local Boards and Municipal Coun

nft‘hese -suggestions. . The deed of acceptance refe

‘note, and where the persons concerned are respectable
- there will be no difficulty in the recovery of moneys

Government are mot, it is submitted, very much concerned with any

~y

not be diverted to other purposes and should be recovered either in w

2 of agreement. All that they care for is that the grants paid from publ ﬂmd;
ey &so diverted.

. T, THaRYAN—28-5-04.

v " 3
e A

j ""fhé Director has apparently not taken legal opinion about the value of ad’q&f‘b

TR 'uep tance. We may refer to the Government Solicitor? and the “Government
LR PR

citor may be asked to modify his mortgage deed, if he sees no objection, to meet
e difficulties which the Dircetor classes as more imaginary than real ; or at any rate

, A. Gausri—30-5-04,
-9':;']3119 proposed deed of acceptance may be referred to the Governmgnt Sohmt(n' i

QPWOP- ; HGse 4 ) ¥
2. As to the first difficulty raised, viz., the power of the manager to execute a valid
binding agreemenf, Government may, before making the grant, and prior to

“execution of the agreement, insist on the manager’s producing a proper power of 3 i
attorney duly registered from the Trastees or legal owners. e i

% H. D. Tavror—31-5-04,
L;Séna the papers with these notes to the Government Solicitor for opinion. & R

G. S. Floknes]—2-6- ‘ St

iR+
;,

To the Government Sol.i'ct':or.

——

. From the Government Solicitor, dated 14th June iQM,,_M. 451.

*‘rhave the honour to acknowledge receipt of your current No. 938, dated the
timo, with the accompanying notes and files of papers. RN S e e

R 2 ‘With regard to the forms of mortgage I see no objection to thy addlﬁonigt‘ -

roviso for redemption. _ P
8. The mortgage to be valid must be exccuted by the owner of {he phopedy
ming the security or by his attorney holding a sufficient power which however
not be registered. i S e e

I see no objection to Government’s undertaking to give copies of
title-deeds for nspection when so required by the mortgagor at . the mort
e if it is thought necessary. 'In the majority of cases, howefer,f' mort,

oubtless be registered documents and the mortgagor could obtain ¢

m the Registrar of Assurances. TR,

‘With regard to the proposed form of deed of accéptanc% t);'gkﬁm
ent’s receiving a fair share of the sale-proceeds of the buildi
n of which the grant has been made in the following cases i-—

a) Where the g%‘:g‘ is abolished.

(3) ‘Where the building is diverted to other tha.n-edncﬂ.tiaiﬂ@‘
iR BTG
t does not appear that a sale of buildings will necessarily be involved
age of the abolition of a ! and there is no reason why a sale 'should follo

x

{ liege
ion of purposes mentioned.




‘ ent having no guarantee that the bailding
1t antee of any recompense for the grant made,
to contain any undertaking to sell the building in either of the
oned ocument would require to be registered, a difficulty which I
understand the Director of Public Instruction is desirous of avoiding.
| 8. It it is intended that the Government’s share of the sale-proceeds of the
g 'i,bnildin‘g should be in the proportion which the grant bears to the market value, I am
o opinion That t ‘f"fii‘e’e‘&»;ef,&ﬁcerﬁce,°h°uld so state, thus leaving it to the arbitrators
‘merely to determ iﬁethemarket value. , et
= 9. Tn the absence > of any directions as to the principles on which arbitrators are -
~ todecide what is a fair share there will be nothing to guide arbitrators and their p{*g
decisions will be liable to be based on grounds not uniform. L.
~ 10. With regard to the wording of the document I observe that the committee of
management undertakes “severally and individually ”. As these words bear the
“same meaning I think they are probably used by mistake for  jointly and severally ”,
In the first two references to the building it is deseribed as a 5111‘:5, but later on the

building is deseribed as a school building only. The word “school” here might be
omitted. ; :

he 0 object in addressing the Director of Puk

till the deeds are received from the Government

- can be communicated to the Director of Pul
k.| ase type copy of reference to the Government 8olici

| : | ndum No. 311, Educational, dated 24th June 1904,]
Ag regards the forms of agreement already prescribed by Government, the : : pichle 3 e lén-a’ R g una e,

ernment Solicitor says that there is no objection to the adoption of the course bAs R im o
G;:)vosed il:. ‘A on page )l supra, B on page 2 and C on page 3, with this difference
ghagin regard to C there is no necessity to register powers of attorney.

2. As to the deed of acceptance proposed by the Director, the Government

Solicitor raises several objections enumerated in paragraphs 5—10 of his letter. ' ,;_f % 380 ol :

Orders are solicited whether the Director’s proposal to substitute a deed of acceptance

i 7 4 : ndum No. 811, Educational, dated 24th J
for a-deed of trust in the large majority of cases—referred to in paragraph 7 on puge 5

the Goz}efmhmt Solicitor, dated 1st July1904

T

une 1%4«;

. _ e N licitor was requested to submit two draft deeds o
2 supra—should be accepted. If it is accepted the Director may be asked to revise . by ;

the form of the deed of trust as suggested by the Government Solicitor and in 1 i Madmulong with other papers
' tation with him. s i od : {

conPsulT T : 18-6-04. ; . those ‘ and to send up, if possible, b

o ( ofvdééé tance would make it difficult for defaulting managers to sell. |

It it ?:lg:;ds insisteﬁ on, intending purchasers would know that Government has a
hold on all buildings that bave been used for aided schools, and would make enquiries
before buying. Submitted that, for small sums, the deed of acceptance is sufficient
security ; it would depreciate the sale-value of a property turned to other account but
not sold; if the property is sold, Government gets its own back.

y managers of schools under rule 11

on. For orders as to whethe
lie over till they are received.

. Submitted that there is 10 ot

9 of the Grant-in-aic

conneeted with it on the
up. The Madras office has now been asked to e

¥

f ) 1 g e L‘ ..
A. GALLETTI—20-6-04. A o B ‘ 1e over

m proposﬂ of the Director of Public Instruction to substitute a ¢ deed of

A¥

return of post, proofs o

r the present %qttgg fr

her alﬁemﬁ'?jé:g o

acceptance ” for a formal trust-deed in case where the building grant does no‘t '?xceid  _ g | morandu réfe%véglflrz) u(]iattﬁg s iti t{) l:l;:yligii; rf:g;;l;e:, with
~ Rs. 1,000 may be accepted, and the Government Solicitor may be asked to reviss the ‘ i by the Government Solicitor with s letfor No. 45
 {form of the deed accordingly. ‘ : o ;

; Pt ) ra) are as follow :—
9. The deed must, if the Government interests are to be fully safeguarded, _ , :

. | Rl od] from the Director of Public Instruction. Na
specifically provide for a gale if the school be aholished, and this would necessitate L™ j Py : e . o : Fs "'10&011; No

registration, the cost of which the Director of Public Instruction wishes to ayoid.

s - t ‘ i 3O N

nt does not appear to have lost by this form of deed in Bengal, and 4 s -, o o ) (9 o .

the gi.re(i:;eﬁ?ublie Instruct?op: may be allowed to try the experiment. ‘ e igé n s

‘ Regi i ight perhaps be insisted on in case of all grants over Rs. 500. | R e ”

Whei.the g:atﬁt:oxw Rsp J,OOPO, the existing form of deed should be adhered to. & 5 S ggé 4 T
i H. D. TarLor—20-6-04. | 305

395

. 4 ' - e,t;&e for Eumpgan schoolg,
G. 8, F[ orBes]—21-6-04, : e i

»n »
I agree.

‘No. 168, Educational, dated 10th Marcth
, 166 7 - BOGR SRR

e

7

" GRS e




X,

H. D. Tavror —14~7-0'4.' :

< X

e

To the Government Solicilor.
| e ’ : e Issue.

7

From the .Gq’ueg-@gggjsoza'cjtpr, No. 571, dated 2nd August 1904. e .' , 15 ' [6.0., No. 513, g@wational, dated 16th August 190‘4.]_ :

\ . ; S

. In the drafts forwarded by the Government Solicitor provision js made for
" managers binding the owners as well as th_e successors in office of the managers
The drafts are also prepared so as to be applicable with the necessary alterations to

e A ts-in-aid for enlarging and improving buildings and for the purchage of
or payments for the lands in buildings. The drafts further provide for the market-

- value being ascertained at the time of paying the grant as well as at the time of the

 abolition or diversion of the school or college.

Tt is submitted that the drafts may be approved. There will be no diffeulty i
~ ascertaining the market-value referred to. = 3
9 ! T 2. The Government Bcfﬁcitor doubts Wh;t]}elﬁz tilgsglrsfeeln; f;);{l&s w.iI}] tgive Govern-;
{' The managers of course cannot bind the owners ’ % 1ights as against
Thn?nilnw ;smz%ye;po;emd to act on the lands or buildings. The G()ver!%:lenf :
~ behalf of the owners, : ?OWGV?‘ kn{?wbthafj they will not and the
NEERT ‘ ~Torms are to be adopted op]
i _'_-F'H*}_,}'T‘?_'j°“-m"8'o4‘ grants do not exceedPRs. 1’(1)10%.When .
40 i 3 The Govmntsahcxtor also asks whether the forms of mortgage approved
- in G.0s,, No. 529, Educational, dated 26th October 1903, and No. 644, Educationa]
~ dated 23rd December 1903, which will now be used for grants exceeding Rs, 1,000,
© should be altéreff $0 as to provide for the release of the property after twenty g'ear;
N A land for permission to use the buildin
~ mpm. | outof school hours. Submitteq that he

- | may be requested to make the necessar
; alterations, ‘ .

sary. Rule 119 (iii) says : « the manaté:;
shall also execute a deed of agreement
in such form as may be preseribed from
time to time.” The deed of agreement
way be a mortgage deed or simply a deeq
of acceptance. It does not seem neces-
sary to specify it in the Code. ;

o A. GALLETTI—9-8-04,
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