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GOVERNMENT OF MADRAS.

EDUCATIONAL DEPARTMENT.

Reap—the following paper :—

From C. M. MULLALY, Esq., I.C.8., Collector of the Nilgiris, to the Secretary
to Government, Educational Department, dated Ootacamund, 2nd September
1901, Cur. No. 1517.

The Church Committee in its resolution, dated 13th January 1873, transferred
the church property now let to Messrs. Smith & Sons to the trustees of the Breek’s
Memorial sehool under certain conditions, as it seemed probable that a scliool on a
wider basis and receiving aid from Government would be likely to attraet more
scholars and to be of a more permament character than any which the Church Com-
mittee may be able to establish themselves. The full text of this resolution is printed
at page 4 of the acecompanying printed memorandum prepared by me giving all the
important correspondence relating to the school.

2. On the 1st July 1874 a trust deed was executed, in which it was laid down
that it shall be the duty of the trustees, so long as the property belonging to
St. Stephen’s church be vested in their hands, to have special care that the conditions
of that trust are faithfully earried out.

8. It will be seen that the assignment of the church property to the Breek’s
memorial trust was nearly one year anterior to the original trust deed of the Breek’s
Memorial school and it forms an integral part of the trust deed itself.

4. On the 18th January 1901, .., 28 yeurs alter the assignment of the land to
the Breek’s trust, His Lordship the Bishop of Madras gave his sanction to the Church
Committee to resume the property on the understanding that the condition relating to
daily religious instruction had not been fulfilled, and the terms of the trust, therefore,
not faithfully earried out. In furtherance of this sanction the solicitor for the lay
trustécs sent a notice to the secretary of the Breek’s Memorial school of the intention
to resume possession of the shop and premises rented to Messrs. Smith & Sons.

5. This subject was laid before a meeting of the Breek’s memorial trustees held
on the 24th May and it was resolved that the properties should be given back. In
accordance with this resolution, the enclosed deed has now been forwarded by

Mr. Edge with his letter, dated 27th Augnst 1901, and this was again laid before
a meeting of the Breek’s trustees on the 18th instant and was carried by Mr. Giles
and Mr. Handeock, myself dissenting, and Captain Williams, the other trustee,
being absent.

6. The main condition of the grant is given in clause (iv) of the resolution at
page 4 of the printed memorandum, in which it is laid down that it shall be one of
the fundamental rules that the school shall be each day opened with prayer to be
followed immediately by religious instruction. I enclose a eopy of statement taken
from the headmaster who has been in the school for the last 13. years and during all
this time religious instruction of some sort has always been given. Up to date the
school is opened at 10 a.. with prayer and a chapter of the Bible which lasts for
about ten minutes. In addition to this, we have the religious instruction once a week
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‘o,ttempt, without complaint, to resume the emoluments. It also appears to me
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by the chaplain. This more or less has been the practice for the last 13 years and
has never hitherto been objected to and is, I submit, a sufficient compliance with the
terms of the trust.

7. It is especially laid down in the trust deed itself that it shall rest with the
Breek’s trustees to prescribe what form of prayer shall be used at the opening of the
school and what portions of Scripture may or may not be read, and in case of complaint
to prescribe generally the course of religious instruction and to fix the time that shall be
allotted to such instruction. As above stated it will be seen that the school is opened
with prayer and a chapter of the Bible and Tuesday is now set apart for religious
instruction by the chaplain, and prior to this there has been no complaint. If the
chaplain considers that this is not a sufficient compliance with the terms of the grant,
he should state what his opinion and wishes are and then, according to the trust deed
itself, it rests with the Breek’s trustees, in case of complaint, to prescribe generally
the course of religious instruction, ete.

8. It must also be remembered that another condition of trust deed is that the
instruction imparted in the school during school hours shall be of a secular character.
At first sight it appears that the terms of the trust deed are contradictory; but this
can be reconciled by the fact that secular instruction should be imparted during
school hours and religious instruction out of school hours, when, as the headmaster
says, non-Protestant boys do not stay in the school building. The trustees, therefore,
have to be careful that their instructions under one part of the trust do not confliet
with the other part of the deed.

9. Such being the case, it seems somewhat precipitate. of the lay trustees to

contrary to the broad views enunciated by the Church Committee in 1873 that a
school on a wider basis and receiving aid from Government would be likely to attract
more scholars and be of a more permanent character.

10. Under these circumstances, I do mnot consider the Breek’s trnstees justified
in relinquishing this property and therefore recorded my dissent. If the Church

Committee wish to lay any formal complaint or suggest any course of religious instruc- :

tion the Breek’s trustees are quite prepared to give it their best consideration, and
under the trust deed it rests with them to decide. I request the favour of orders
of Government. !

ENCLOSURES.

StaTEMENT taken from the headmaster.

. Ihave been in the Breek’s school for the last 13 years. I was a pupil in 1886-87.
Religious instruction was given every day out of school hours by the headmaster Mr. Kenrick.
He was succeeded by Mr. Moss in 18¢8 and the same practice continued for some time, religious
instruction being given by Mr. Clay, the first assistant master. I became one of the masters in
the school in 1885. During Mr. Moss’ time the chaplain came once a week te give religious
instruction, the time-table being arranged so as not to interfere with the secular mstruetion of
non-Protestant boys. Mr. Moss was succeeded by the Rev. G. S. Burgess, who gave religious
instruction from 9-45 to 10-15 not interfering with the secular education. In addition to this
the chaplain visited the school once a week as usual. Mr. Burgess was succeeded by Mr. Hedgson,
during whose time the practice continued. I succeeded Mr. Hodgson as headmaster and the
same practice has continuned. I have been a master in the school for the last 13 years and

during all this time (I was away for one year) religious instruction of some sort has always been
given. Even during the time of Mr. Malden he used to visit the school once a week, and it is so

entered in the time-table which I shall send. Up to date the school is opened at 10 A.m. with
rayer and a chapter of the Bible which lasts for about ten minutes and during this time non-
Etotestant boys do not stay in the school building. In addition to this, we have religious

religious instruction. I don’t know why he objected. He made no complaint about there not

being proper religious instruction. Mr. Giles has not yet attended. Just before leaving, Mr.

Malden wrote to me that he was sorry he could not attend that morning and adding that he
would ask Mr. Giles to continue the work.

W. VESEY BROWN,

- Tth September 1901. - Headmaster.
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Procrevixes of the meehng of the Breek’s trstces held on the 18th September 1901.
£ * - y * * ]

Read draft deed of reassignment of church property now known as Smith’s shop.

Proposed by Mr. Handcock that the resolution of 24th May be confirmed.

Seconded by Mr Giles. s

Passed—Mr. Mullaly dissenting.

ey

Title-deed.

Trus InpesTuRE made the Twenty sixth day of August One thousand nine hundred and one

BETWErN CHARLEs MYLNE MuLLaLy of Ootacamund in the District loiri 3
Collector of the Nilgiris Epwiy Fraser Hasxncock Chairman of tI::af gg:fé:ﬁxuig 'l?f.ull}i(::im%
Council CaarLes HerBERT MaLDEN Chaplain of St. Stephens Church Ootacamund and Cnmfzs
Louvis WiLirams Surgeon Captain in the Indian Medical Service and Civil Surgeon of Ootacamund
the Trustees for the time being of the Breeks Memorial School Ootacamund (hereinafter called
“ The Transferors” which expression shall include where applicable their respective successors in
office and assigns) of the one part and the said CuarLes Hersert MarLpex and Josiam PurLip
Crampion NeviLLe of Ootacamund Brigadier General and Deputy Adjutant General of the
Madras Command and Cuariss Ayrugs Liarpet also of Ootacamund Colomel of the Madras
Army (retired) being the Chaplain and the Lay Trustees for the time being of St. Setphens
Church Ootacamund (hereinafter called *The Transferees” which expression shall include whero
applicable their respective successors in office and assigns) of the other part WrErEas by an
Indenture dated the First day of July One thousand eight hundred and seventy four and made
between James Law Lushington Morant, Edward James Conigsby Brace, William Henry
Schmidt, Charles James Richards and Henry Bidewell Grigg being Members of the Breeks
Memorial School Committee of the first part the Commissioner of the Nilgiris the Vice President
of the Ootacamund Municipality the Chaplain of Ootacamund and the Senior Civil Surgeon of
Ootacamund who were then the Trustees of the Breeks Memorial School of the second part and
the Chaplain and the Lay Trustees for the time being of 8t. Stephens Church of the third part the
parties thereto of the third part did thereby grant and convey the premises hereinafter described
and intended to be hereby reassigned and more particularly described in the Schedule hereto unto
the Trustees of the said Breeks Memorial Schocl and their successors To HAVE and To HoLD the
same unto and fo the use of the said Brecks Memorial School Trustees and their successors upon
trust t%dpermit the profits arising from the said premises to be used for the benefit of the said
Breeks Memorial School but subject to the econditions and stipulations therein contained or referred
to with power reserved to the said Chaplain and Lay Trustees to resume possession of the said
premises with the consent and concurrence of the Lord Bishop of the Diocese and on giving six
months notice in' the event of a departure from all or any of the said conditions or stipulations
contained in or,referred to by the now reciting Indenture AND wuEREAs by an Indenture of
Lease made the First day of September One thousand eight hundred and ninety four between the
then Trustees of the Breeks Memorial High School of the one part and Edward William Smith
of Ootacamund Chemist of the other part the said premises were demised by the said Trustees of
Breeks Memorial High School to the said Edward William Smith his executors administrators
and assigns from the Kirst day of September One thousand eight hundred and ninety four for the
term of twenty five years subject to the payment of the monthly rental of Rupees seventy thereby
reserved and the covenants and conditions therein contained AxND wHEREAs the Transferors have
in the opinion of the I'ransferees failed to carry out the conditions and stipulations mentioned in
the hereinbefore recited Indenture of the First July One thousand eight hundred and seventy four
in their entirety and on account of such default on the part of the Transferors the Transferees
have (with the consent of the present Lord Bishop of the Diocese) given on the Thirty first day
of January One thousand nine hundred and one to the Transferors the requisite six months notice
of their intention to resume possession of the said premises (which notice the Transferors do
hereby acknowledge to have received) and have requested the Transferors to reassign the said
premises to them and the Transferors have consented and agreed to make such reassignment as
18 hereinafter contained Now THIS INDENTURE WITNESSETH that in pursuance of the said agreement
the Transferors do and each of them doth hereby reconvey and reassign unto the Transferecs all
that piece or parcel of land situate at Ootacamund aforesaid rocETHER With the shop and buildings
thereon and now occupied by the said Edward William Smith which said piece of land is more
articularly deseribed in the Schedule hereto and all and singular other the premises comprised
in the hereiubefore recited Indenture of First day of July One thousand eight hundred and
seventy four 70 HoLD the said premises unto the Transferees as and from the First day of August
‘One thousand nine hundred and one subject to and with the benefit of the hereinbefore recited
Indenture of Lease axp the Transferors do and each of them doth hereby covenant with the
Trausferees so far as relates to their own acts and omissions only that they the I'ransferors have
not done or knowingly suffered or been party or privy to anything whereby the said premises
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red or affected in any manner whatsoever or whereby they -

‘ i ssigning the same premises or any part thereof
Trausferors are in anywise prevented from reassigning ¥ | .
;.Lle manner aforesaid IN wrTNEss whereof the Transferors have hereunto set their respective

hands and seals the day and year first above written

are is or can be impeached incumbe

—_—

Tae ScuEpULE above referred fo.

District. Sub-district. Viilage or town. Namse, boundaries, ete.

[ Name.—** Smith & Son’s Shop”’, formerly known as

¢¢ Church Cottage”, part of Survey No. C 271.
North.—Native Christian Chureh, part of Survey
e .. | Ootacamund o No. C. 271.
Nilgiris ol Doneamand e 3 South.—Sur-ey No. C. 274.
l East.—Commissioner’s Road.
West.——Survey No. C. 270.
| ’

the above named CuHArRLEs MYLNE
- MourraLy in the presence of

Siexep Searep and DELIVERED by the)
above named Epwiy Fraskr Hanp- |

cock in the presence of I\r
|
J

Siaaep SEaLEp and DELIVERED by}

N. GANAPATI IYER, E. F. HANDCOCK.
Qlerk, Collector’s Ofjice, Ootacamund.
SYDNEY V. EDGE.

Siayep Searep an” ¥ UELIVERED by
the above named CuarLes HEKBERT |
MaLbEN in the presence of '>

SYDNEY V. EDGE,
S. A. WALKER,

Solicitors, Ovtucamund. J

SioNEp SeaLEp and DEeriveren by}

C. H. MALDEN,
Chaplain of Ootacaniund.

the above named CuarrLes Louis
WiLriaus in the presence of

OrbER—No. 689, Educational, dated 27th November 1901.

The Governor in Council is unable to interfere in the matter.

(True Extract.)

C.J. WEIR,
Ayg. Secrelary to Govcrnment.

To the Collector of the Nilgiris, with deed.

Exd. A. D. Xavier.

.
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executed in 1874, it rests with the trustees of the school to prescribe what form of
prayer shall be used at the opening of the school and what portions of scripture may
or may not be read at such service and in case of complaint to preseribe generally the
course of religiois instruction and to fix the time that shall be allotted to such
instruction. In these circumstances the Collector considers that, if the chaplain
thinks that there is not sufficient compliance with the terms of the deed, he should
state what his opinion and wishes are and then it will rest with the trustees to pre-
scribe generally the course of religious instruction to be given and the time to be
allotted for it. He also considers the action of the church committee to be somewhat
precipitate and contrary to the broad views of the same committee in 1873.

5. Tf the property is resumed by the church committee, the Breeks' Memorial
school will lose its only endowment and will have to solely depend on fees and grants.
It behoves the trustees, therefore, not to relinquish the property for the mere asking.

T. KANAKASUNDARAM PILLAT
30-10-01.,

It is submitted that the mere reading of a chapter of the Bible for 10 minutes

Please see. Collector's u. o. note in G.0,, No 1 not imparting religious instruction and
1182 M., dated 16th August 1900, that there is therefore no doubt the terms

_ of the trust have not hitherto been car-
ried out. On the other hand there is apparently no reason why the trustees should
not be given a chanece to carry out these terms. The fifth condition on which the
transfer was made and which is given in paragraph 1 supra seems, however, to be

absolute and there is nothing in it requiring the church committee to give any such
chance. It is not therefore clear how Government can interfere in the matter,

If the Breeks’ school loses the income from the property it will probably collapse
but as a school for European children it is not wanted, and as or?e for n)ativc Eud
East Indian children it need not be conducted on such expensive scale,

P. T. THarvAN.
31-10-01.

Secretary—

The la.st note is quite correct. Government have nothing to do*with it, and cannot
I submit, interfere. It rested with the church committes to give the trustees a
“ chance,” but they decided not to do so. They were probably wise in terminating
the arrangement. That there was a breach of the condition does not admit of argument -
if the condition had been that there should be daily instruction in Greek, would the
trustees contend that it had been satistied by the reading out of twenty iines of the

Iliad every morning and a short lesson once a week ? The trustees have themselves
to thank for what has happened.

A. T. PrixcGLE.
1-11-01.
a.M.— Hapl

Government cannot interfere in the matter and no more need be said.

I would, however, remark that the church committee have not heen so precipitate
as Mr. Mullaly makes out. During the two years I was member of the Breeks’ school
committee, the chaplains (Messrs. Crowther and Malden) both complained that there
was no religious instruction imparte( except during the chaplain’s weekly visit. The
chaplain said he could not attend oftencr and the trustees could not arrange for any
real daily religious instruction by the masters or by any one else. An effort to do
so probably would have been made had there been any chance of the Brecks’ school
being continued on the ambitious lives contemplated some few years back. The school
has latterly steadily deteriorated, and I imagine the majority of the trustees have
hardly thought it worth an effort to save this endowment which the church committee
want for the parish school.

C. J. Wern.
2-11-01.

This seems a very poor business indeed. I will speak about it to-morrow at the

fort.

J. T[mousox].
4-11-01.

3

Please examine the record carefully to see if Government at the present day has
any rights in or responsibilities regarding this school and its endowment. :

J. T[Howmson].
5-11-01.

The Government sympathised with the efforts of the committee of the Breeks’
memorial fund to establish a school of the kind and treated the school exceptionally
in the matter of grants—eide G.0., No. 130, Educational, dated 20th April 1874.

~ Bt it does not appear that Government ever had or now has any rights in or respon-

sibility regarding the school. Please see also G.O., No. 452, liducational, dated 1st
December 1577.  As regards the endowment, the trustees now own a building worth
about Rs. 40,000, of which no less than
Rs. 33,000 * were contributed by Govern-
ment from time to tim». The property is, however, trust property and Government
has no rights in it. So long as the trustecs are Government servants, Government
may have a moral responsibility to see that the intentions of the original subscribers
are carried out, but there does not appear to be anything beyond this.

* Please see page 4 of the note at V.

P. T. THARYAN.
T-11-0L

If X gives without conditions twenty thousand pounds to a charitable institution
in trust, the gift would not muke X a trustee. As regards the sc.ho(»l.. the Governor
in Council is, I apprehend, in the position of X, and can have nothing in the uhnpe. of
rights; on the other hand the trustees have the rights and resp msibilities which -
ordinarily attach to trustees. I do not know anything about ¢ moral responsibility,”
and fancy that a Goverument would not be well advised if interference with trusts
were to be founded on the doctrine that such responsibility existed whenever publie
servants were trustees. The trustees of this institution are subjeet to the law, and.
that is probably enough.

2. I can find nothing in the previous papers and nothing in the Indian Statute book

: : % or in the only work * about English trusts
EEens o of Charitablo Trusts (1371): 1 Gitiish e havis h0CHd library, to lead to
the idea that the Governor in Council has any legal “rights in or responsibility
regarding ” the Breeks’ Memoriul schoel and its endowment.  Of course he may (as
he has done in the past) take an interest in an executive way in the institution, and
may unofficially exert as much influence over, or pressure upon, individual trustees
as he may please. And if he were to interfere directly with the com_luct of the trust,
it is probable that nothing would come of it, for _the trustees being (:‘r_overnmept
servants would not like to act in opposition to the wishes of the Governor in Council.
But this would not alter the legul position.

8. In the present case, however, there is no question of the interference of Govern-
ment with the Drecks’ Memorial school trust ; it is the chureh committee that is aciing,
and that committec holds for the Anglican Caurch the properties which it wishes,
view of the undoubted breach of the conditions of the deed of 15th Junuary 1573, to
resume. Short of declaring that those properties are vested m the Governor in
Couneil there is no way that [ can see in which the Government can prevent the :
resumption, and such a declaration would not ouly, it is submitted, be coutrary to
public policy but also be invalid without legislation. , i

4. If the views stated above do not commend themselves to Secretary and Honour-
able Member and if it is desired that Government should in some way interfere, it is
thought that the opinion of the law officers should be obtained before any orders_are
passed. : LF b6

Otherwise the present current may be disposed of by an order stating that the
Governor in Council is unable to iuterfere aund that if no mutual agreement for

continuing the present arrangements can be arrived at between the trustees and the

church committee, the former must act as they may think fit or may be advised.

A. T. PriNGLE.
13-11-01.
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ustees to make them resist

y are certain, if this is done,

out their case, viz., that the

> mt been carried out in full integrity.
‘ If that the religious instruetion
aanct:oned steps being taken to

2. The chaplains certainly had com-
ained before of this to the trustees.
The latter, so far as I recollect, found it
~ difficult to remedy matters as it was hard
to get any master really qualified to glve
; ; mchguctlon.
ﬁ‘iant of Rs. 2,400 and Rs. 600 from the
munieipality will probably be able to get
tor's on as a lower secondary school on the
humble lines decided upon recently. The
‘hﬂderstand devoting the rent of the building they

d the ongmal grant and the condition attached to it I
1 go out of its way to attempt to prevent this.

C.J. WEIR.-
" 20-11-01.

to make certain on the record that Government was

give “ rehglous instruetion ” sufficient to put the question
of the tmst-daed beyond cavil.

J. T[momsox].
22-11-01.

ﬁmdraft placed Below may issue.

A. T. PrinGiE.
26-11-01.

C. J. WeIr.
26-11-01.
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