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GOVERNMENT OF MADRAS.

EDUCATIONAL DEPARTMENT.

Reap—the following paper :—
., Principal, Tiaw College, Madras. (
%“—ert;;hs(;ﬂ:érfy}};g é’;:::ﬁx’nf:qnt: Educa}éional Deparbmgent (through the Director
of Public Instruction, Madras).
Dated—Coonoor, the 5th June 1911.
T have the honour to invite the attention of Government to certain matters
in connection with my service which amounted to twenty years on 2nd May last.

2. My service has consisted of three lemporary appointments as Principal
followed by a permanent appointment to the sume office as follows :—

Years.
(1) 2nd May 1891 to 2nd May 1896 g
G ol 5!
* (3) % 1901 ,,17th Sept. 1907 3§
+ (4)17th Sept. 1907 ,, 2nd May 1911 3
Total 20
* Including two temporary extensions. 1 Appointed after three tomp:

3. As regards period (1), it was stipulated in my agreement, dafed 2nd April
1891, with the Secretary of State that I should “mot be entitled to either leave
-allowance or pension ” for this temporary service of five years.

4. As regards period (3), having at the time of this second exteusion served
ten years it was proposed by the Governments of Madras and India that on completion
of this third period (or a service of fifteen years) period (1) should count for pension,
but the Secretary of State refused sanction
to this proposal, having regard to the
terms of the original agreement of 1891,
whilst allowing service thereafter to be pensionable.

5. Barly in 1907 the Madras Government on proposing a further five years’
.engagement recommended that period (1) should now be made pensionable.  The
Government of India, however, replied offering a permanent re-appointment, but
refused to consider the question of the
first five years as pensionable by reason of
the previous decision of the Secretary of
State. Consequently I had either to refuse this offer (and thereby lose my appoint-
ment and claim to amy pension) ov accept it, which I did by agreement with the
Becretary of State, dated 17th September 1907.

6. I now pray for a revision of the above-mentioned decision of the Grovern-
ment of India on the following grounds :—

6.0., No. 426, Educational, dated 24th July
1902, and enclosures.

@.0., No. 390, Educational, dated 15th May
1907.

() Up to 1907 I held a merely #mporary appointment, which in that year
was converted into a permanent one. Article 370 of the Civil Service Regulations
provides that on such a conversion the temporary service shall eount for pension. I
submit that on being permanently appointed in 1907 all my previous service became
tpso facto pensionable under that article; and further a reference to the papers
«connected with my case will show that the provisions of article 370 appear to have
been overlooked by all parties \including myself) and accordingly the ruling of the
Government of Tndia on the question and my subsequent agreement with the
Secretary of State were made under a mutual mistake.
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(6) The previous decision of the Secretary of State on a temporary re-appoint-
menf had no reference to the subsequent permanent appointment, and that by making
it applicable T have been deprived of the benefit of article 370.

(¢) By analogy to the rules of the Hducational Service my first five years’

“geryice became pensionable on my permanent appointment in 1907.

(@) Owing to my first five years’ service being disallowed and to the operation

~of the 55 years of age rule I shall be greatly prejudiced in that I cannot obtain a fall
<G.0,, No, 426, Educational, dated 24th July
1902.

pension, in spite of the allowance of
three years provided for in 1902. This,
I submit, would be exceptionably hard,
for during that five years and for the six following ones I had no leave at all (beyond
the ordinary vacations), but in later years T have been compelled owing to illness to
take over three years’ leave on medical certificate.

7. I therefore request that in view of these facts Government may be pleased to
secure the amendment of my agreement with the Secretary of State, dated 17th

“September 1907, in paragraph & thereof, by the substitution of the year 1891 for

1896 as the date from which my service shall be pensionable.

R. Ol. No. 42, dated 8th June 1911.
Submitted to Government through the Accountant-General.

J. H. StoxE,
Ag. Direclor of Public Instruction:

No. Pen. Mis. 3-4213, dated 23rd June 1911.
Forwarded to the Chief Secretary to the Government of Madras, Pension

“Department (through the Secretary to Government, Educational Department).

2. The request of Mr. Nelson that he may be permitted fo reckon his temporary

i service prior to st April 1896 as pensionable under article 370, Civil Service

Regulations, is inadmissible. During that period he was allowed the privilege of
private practice and was not a whole-time servant of Government—uide paragraph 2
of the Secretary of State’s Despatch No. 46, dated 16th May 1902, to the Government
of India, recorded in G.0., No. 426, Educational, dated 24th July 1902. His case
is not therefore governed by article 370, Civil Service Regulations, but by article

-352 (e), Civil Service Regulations.

A. NEWMARCH,
Oflg. Accountant-General.

«Order—No. 555, Educational, dated 10th August 1911.

The Director of Public Instruction will be requested to inform Mr. Nelson that
the Government do not see sufficient reason for addressing the Secretary of State
again on the question of allowing the first five years of his service to be counted for

it The iderations now put forward by Mr. Nelson were substantially
‘betore the Secretary of State when the latter gave his decision in 1902.

(True Extract.)

L. DAVIDSON,
Ag. Secretary to Government.

“To the Director of Public Instruction.
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(3) that should he desire to do so, he should be permitted to take furlough
with leave allowance at some time during the said period of five years.

In letter No. 687, Educational, dated 10th December 1300’\ E.lls gzg’;ﬂ’;ﬁlﬂ;&
Paragraph 3 of letter No. 637, Bducational, 1 recommeudmbf fthél’ o it v
dated 10th December 1900. engagement for a fur P! ¢ Rs, 1,250
Page 3 of G.0., No. 447, Educational, dated years on the maximum pay o us. 5
12th August 1901. with exchange compensation @ ow:%n.oe,
considered it unnecessary to decide then the gquestion of Mr. N elsoril s Past :thni?
counting for pension, The Secretary of State sanctioned the re-engagem
Mr. Nelson on these conditions.
5. On receipt of the Secretary of State’s orders Mr. Nf:lson ro-opened f]he
: _question of his pension. He urged that
Page 2 of 6:0,, Nos, 9-10, Educational, dated’ ;o his point of view the condition that
S fem L0 his whole service of fifteen years (inelud-
ing the first term of five years) should count for pensien was more important than t’he
other two which were granted by the Secretary of State and that his desire for re-
engagement was mainly due to the hope that it would be granted. He asked for aﬁ
assarance that in the event of the college being permanently established at the en:
of his then current engagement and of his services being retained, the fiffeen years
he would then have completed as the head of the colloge should be counted for
pension.

6. The Madras Government in'strougly supporting  Mr.

Sery! llows : —
P40 ot et No il Tine R g Ceriedias f0LGy
6th Janoary 1902,

Nelson’s request

 In regard to the previous service of ten years, under clause 2 ;)f his}e;gre\?n;ent
i Secre State Mr.
6.0, No. 500, Bduantional, dtei 156 May “]‘;;flh tt;‘ed:“’fg’ttt%: el
Paragraph b of 6.0., No. 167, Hducational, A dutl(?s of - his office subject to the
dated 26th March 1896. “ proviso that he could tale such chamber
Paragraph 8 of Director of Public Instruc-  « practice as would not in any way
tion’s leffer on page 2 of G.O., No. 636, «interfere with the performance of his
Bducational, dated 10th Decembor 1900. ¢ duties. On the renewal of the agree-
Paragraph 4 of G.0., No. 69, Educational, e e in 189
dated 13th Pebruary 1900. menf by this Goyernment in 1896 he
“ was given permission fo practice in the
¢ courts of the Madras City, but on the same understanding as before, and in 1899
*‘he voluntarily gave up his practice. By thus reserving to themselves the right to
“claim the whole of his time for his duties as Principal of the Law College the
“ Government clearly considered him fto be a full-time servant of theirs and informed
¢ him aceordingly when the question arose in 1899. It is true in clause 4 of his
“ original agreement it was expressly provided that Lhe would not be entitled to
‘ pension, but the establishment of the college had then been sanctioned only asa
‘“tentutive arrangement first for five years and afterwards for a further similar
¢ period.  'T'his aspect of the case is now altered and it is anticipated that the college
“ will become a permanent institution.
“gervice and he has given ten years of his life to the service of Government. His
 Excellency the CGtovernor in Council is therefore strongly of opinion that in the
“event of Mr. Nelson continuing in the college be may “be allowed to count for

* pension these ten years with the five which he will have completed at the end
“ of the present term of his engagement.”

7. The Government of India supported this proposal, but the Secretary of State
stated that he saw no reason to set aside

Mr. Nelson’s agreement (clause 4) and

allow the first period of engagement, to

be counted for pension. The reasons

assigned for this refusal were—

granted the privilege of private practice—

Vide despatches on pages 2 and 3 of G.O.,
I\;% 426, Bducational, dated 24th July
1902.

(1) that Mr. Nelson had been
perwission fo practise a profession ; and

There has been no break in Mr. Nelson’s -
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(2) that it was expressly stated in hisagreement that he would not be entitled
to pension,

The Secretary of State, however, sanctioned that the service rendered by Mr.

= g i Nelson after the expiration of his first

aragrapn & ol tho despateh on pageo of .U  agreement should qualify for pensivn and

Rl oo Biaaonal (el ol il 0 f&rther allowed him thezbenefli)t of article

404, Civil Service Regulations (addition of three years to qualifying service) and

exempted him from the operation of article 478 (deduction of one-fortieth of pension

for every year by which his age at the commencement of his qualifying service

exceeded 30 years).

8. Towards the end of this period, Mr. Nelson asked for a further re-engage-

35 S ment, but the Government considered

Pa%gtﬁ I?If G'Ol;» F{go 67 63, Bducational, dated ~ that hefore re-engaging his services again

Sl : the question whether the Law College

should continue as a Government institution should be decided. Pending decision
of thiy question Mr. Nelson was re-engaged for a period of one year.

9. Mr. Nelson then offered a eonti-

Tetter No. 250, dated 20th October 1906, on nuation of his services on certain condi-

pages 2 to 4 of G.0,, No. 61, Hducational, tions, one of which was that the first term

dated 7th February 1907. of his service for five years shonld be made

pensionable. Mr. Nelson then urged—

(1) that the privilege of private practice during this term of five years was

confined to chamber or consulting practice, which in Madras tElid not exist for a

5 Barrister debarred from appearing in

Paragraph 5 of the above letter. comt, the position of a charﬁger p;:leti-

tioner of the Chancery Bar in London having no analogy in the condition of things

here ; and

(2) that the proviso that the five years’ service would be non-pensionable

was clearly incidental to the purely temporary nature of the appointment as then
contemplated.

10. This Government recommended Mr. Nelson’s request, but the Government
of India expressed themselves unable to
support this proposal. They were pre-
pared to re-engage Mr Nelson perma-
India’s telegram, dated 11th April 1907, on nently on an increased pay of Rs. 1,500
page 2 of G.0., No. 234, Bducational, dated without exchange compensationallowance
21st April 1907. and desired to know whether Mr. Nelson
G.0., No. 290, Educational, dated 15th May waswilling to aceept their modified terms.
1907. These terms were placed before Mr. Nelson
Mr. Nolson’s letter, dated 10th July 1907, on and he accepted them. His permanent
page 2 of G.0., No. 466-A., dated 20th July  appointment as Principal of the Law
LEs College was thus on the anderstanding
that his first five years’ service would not count for pension, and paragraph 5 of his
: agreement with the Secretary of State,
Page 3 of 6.0, No, 818, Hducational, dated gated [7th September 1907, states that
st Hebraelol only * his previous service under Govern-
“ment (commencing from the first day of April one thonsand eight-hundred and
« ninety-six) shall count as service towards leave and pension ”.
11. Mr. Nelson now seeks a revision of the terms of his agreement on the
following grounds :—

(a) that up to 1907 he held a temporary appointment which in thaf year was
converted into a permanent one, that under article 370 of the Civil Service Regula-
tions all his previous service then became pensionable, but that during the time of
his re-engagement, the provisions of this article were overlooked and his agreement
with the Secretary of State was made under a mutual mistake ;

(b) that the previous decision of the Secretary of State on the occasion of a
temporary re-appointment had no reference to the subsequent permanent appointment
and that by making it applicable he has been deprived of the benefit of article 370 ;

Letter No. 65, Educational, dated 7th February
1907.
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(e) that by analogy to the rules of the Indian Tducational Service his first
five years became pensionable on his permanent appointment in 1907;; and

() that owing to first five years of his service being disallowed and to the
operation of fifty-five years’ rule he could not obtain a full pension in spite of the
addition of three years to his service under article 404 of the Civil Service Regula-
tions which was allowed to him in 1902.

12. The Accountant-Gieneral is of opinion that Mr. Ni e_lson’_s request to be
permitted o reckon his temporary service prior to lst April 1896 as pensmna:ble
under article 370, Civil Service Regulations, is inadmissible as during that period
Mr. Nelson was allowed the privilege of private practice and was not a wholetime
servant of Government. The Accountant-General considers that Mr. Nelson's case
is governed by article 852 (¢) of the Civil Service Regulations and not by article 370.

13. The Accountant-General’s statement that Mr. Nelson was allowed ¢ private
practice”” during the first five years of his engagement is not quite correct.. Mr.
Clanse 2 of his agreement on pages 1 and 2 of Nellson Waﬂh all‘gwed ” 'mki (;ulyt“ cout-:

5 sulting or chamber practice but not court
G0 o a0 ditenits i L0 or other practice ”pand this was on the
strict understanding and condition that such practice should not in any way inter-
fero with the due performance of his duties as Principal In 1906 Mr. Nelson
pointed out that this consulting practice was non-existent in Madras and Sir George
Paragraph 5 of his letter on page 8 of G.O. Fhorbis iuNai;reB,il\g i “ﬁzh b Obﬂel'vletd
ST . Y+ that Mr. Nelson’s rights as to consult-
ﬁ%zt’% Sinceronal, ideted dih Feluiany ing practice, though %hey looked well on
paper, were of no real value—vide his
note, dated 12th January 1907, on page 4 of the notes with G.0., No. 64, Hduca-
tional, dated 7th February 1907.

14, Tt is for consideration whether there are sufficient grounds to justify the
re-opening of the question and a further reference to the Government of India on
the subject. Attention issolicited to paragraph 3 of the Seeretary of State’s despateh
on page 3 of G.0., No. 426, Educational, dated 24th July 1902.

15, The remarks of the Financial Depagment may first be obtained u.o.
K. Rancaswamr Aryanear—7-7-11.

Mr. Nelson discussed his case persoually with me but neither he nor [ was then
aware of the stumbling-block created by article 352 (c) of the Civil Service Regu-
lations ; we looked only toarticle 370 which appears to have been lost sight of in the
previous discussions. A

2. The strength of his case depends on (i) the proposition that the concession of
chamber practice was of no real value and (ii) the argument embodied in clause (@)
of paragraph 6 of his letter, wz., that having taken no turlough during the initial

five years of temporary service, he was forced by considerations of health to take

more leaye during his permanent service than most men find necessary., :
will be 65 on the 7th'April 1918, when his total permanent service wiflybe ;“fle-vvbi:iz‘:(g
under 22 years. With the three extra years under article 404 of the Civil Service
Regulations this is made up to nearly 25 years, but under article 408 only two year:
of Mr Nelson’sleave will count as service, and he has already had “ over three . 3
leave”. From the “ history of services’’ I gather that he -has had some two e
and seven months’ leave with allowanges—of which seven months will not eoml);;e;‘m
pensmn—and also five months without allowances which does not count, Whg >
therefore he becomes b5, his total qualifying service will be some weeks short of 22
years and he will only be eligible for a pension of 23/60 instead of 30/60, and this
the assumption that he takes no further leave in the next seven years ! : %
8. The case is, I think, a hard one, bu i i
to base an applicat{on for re’cousidemtiuil. By

L. DavinsoN—8-7-11.

To the Pension

1o the Financial }D’l"‘"ml&

Pt o
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; PENsToN DEPARTMENT.
My. Nelson’s request to count his five years’ service from the 2nd May 1891 to.

“2nd May 1896 has already been fully considered by this Government, the Government

of India and the Secretary of State and was rejected—see notes on pages 1 to 3 supra.

2. He now requests that he may be permitted to reckou the service in question
under article 370 of the Civil Service Regulations and the Accountant-General points
out that the request is inadmissible, in as much as during the period he was allowed
the privilege of private practice and was not a whole-time servant of Government.
The Accountant-General says that the case is governed by article 852 (¢) of the Civil
Service Regulations and nof article 370, Civil Service Regulations.

3. The Accountant-General’s views seem to be correct.

4, The caleulation of Mr. Nelson’s service on page 4 of these notes is, it is
submitted, correct.

5. Attention is also solicited to article 423 (2) () of the Civil Service Regula-
tions. Under this article, the Government may condone a deficiency in the officer’s
qualifying service not exceeding half his non-qualifying and also not exceeding one
year in all. Mr, Nelson’s qualifying service, when he is 55, will be 24 years and he

~ will be eligible for a pension of 24/60ths of his average emoluments, subject to the

limit, of maximum pension laid down in article 474 (8), Civil Service Regulations.
K. Srixanra Arvar—21-7-11.

The present application for reconsideration is based mainly on the ground that
article 370, Civil Service Regulations, was overlooked both by Mr. Nelson and all the
authorities in considering his case. Artiele 370, Civil Service Regulations 5th edition,
corresponds to and is identical with article 406, Civil Service Regulations 3rd edition
(which was in force from st May 1897 to 30th November 1902), and it will be seen
that the latter section is expressly quoted in paragraph 3 of this Government’s letter
No. 10, Educational, dated 6th January 1902, in which Mr. Nelson’s request to treat
his first term as pensionable was strongly recommended fo the Government of India.
The reason why the Seeretary of State
declined to comply with that request in
5 spite of the recommendation of the
Madras Government and Government of India was that it was expressly stipulated
that Mr. Nelson was not to count his first term for leave or pension and that in con-
sideration of this he was given special pay and the privilege of private (chamber)
practice—vide 352 (e), Civil Service Regulations.

2. As regards the Accountant-General’s endorsement thaq Mr. Nelson was not
a whole-time servant during his first term and _Lhat his case 18 gov@ned by article
352 (¢) and not by arficle 370, reference is solicited to paragraphs 3 and 4 of G.O.,
No. 69, Bducational, dated 13th February 1900, in which the Government argued
fhat he was a whole-time servant in spite of Mr. Nelson’s Gontention to the contrary,
and this argument was used on his behalf in Letter No. 10, Rducational, dated 6th
January 1902, when recommending pension for the first term.

3. It will thus be seen that the case was considered in all its aspects and that

there are 1o grounds to reopen it.

(.0., No. 426, Educational, dated 24th July
- 1902.

M. S. MAsCARENHAS—27—T-11.

1 am afraid there are no good grounds for reopening the case ab prefeuh When
Mr, Nelson retires, the question whether his case is governed by article 370 or article
352 (¢) can be considered, and if it is held to come under the latter article the
question of condoning the deficiency can also he taken info consideration. I think
Mr. Nelson has been rather hardly treated by the Secretary of State but I believe
ibat if we now made another representation on his behalf we should only receive
another refusal and that would make if still more difficult to obtain any concession
for him at the time of his retirement. .

9, Tt is not necessary to consult Financial Department on this case.

H. A. Stuarr—30-7-11.

To the Educational Department.
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