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GOVERNMENT OF MADRAS.

EDUCATIONAL DEPARTMENT.

Reap—the following papers :—

I

Letter—from J. H. Srtons, Esq., M.a, Acting Director of Publie Instruction,
Madras.

To—the Secretary to Government, Educational Department.

Dated—the 3rd February 1909,

No.—Ref. on Cur. 4698/06.

- In G.O., No. 462, Educational, dated 13th June 1908, a maximum grant of
Rs. 10,000 was sanctioned towards the purchase of a building for the St. Peter’s
European school, Rdyapuram, Madras. One of the conditions of payment of the
grant is the execution of the trust-deed in the standard form given in appendix IIT
to the Code of Regulations for European schools. or in such other form as may be
approved by Government. In regard to this condition, the correspondent wrofe ag
follows on behalf of the management :—

“ With regard to the trust-deed, we should have no difficulty in executing it
““ but for the fact that our property is ecelesiastical property which is by Canon Law
“ inalienable and the terms of the trust deed therefore present a serious difficulty. We
“ ghould esteem it a favour if you can see your way to modifying this condition so as
‘“to enable us to provide security the terms of which will not infringe the above
“ mentioned provision of the Canon Law.” ;

2. Dr. Bourne understood that the management would have no objection if the
trust-deed made it clear that Government could not sell or foreclose or do anything
of the kind if the grant money were atany time repaid in fall or such ortion of it as
Government agreed to accept. He considered that there could be no objection on the
part of Government to that course as all that was wanted was security that publie
money would be utilized for the purpose for which it was given or that it would be
repaid, and he therefore requested the Government Solicitor to furnish him with a

draft form of the trust-deed on the lines of that given in appendix IIT to the Code

of Regulations for European schools modifying the provisions as indicated above to
suit the case under reference. A copy of his letter to the Government Solicitor,
Ref. on Cur. No. 4698/06, dated 19th November 1908, is submitted herewith where
his views are fully explained. The Government Solicitor has accordingly farnished
a draft form of the deed inviting attention to the fact that in it the power of sale is
made exerciseable only conditionally i the event of default being made both, in
maintaining the school and in repayment of the grant-in-aid and that it also contains
a proviso placing the Secretary of State under the obligation to reconvey the property
in the event of the grant-in-aid heing at any time repaid. A copy of the deed was
forwarded to the correspondent of the school who, on behalf of the management, says
that they have no objection to execute it in that form. :

3. I have, therefore, the honour to submit a copy of the draft form of the deed
and to request that it may be approved in the ease of the school under reference and
in the case of other schools whose managers have similar objection to executing the

deed in the form given in appendix III, : '

5‘
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ExNcLosurEs.
(1)
Tais INnENTURE made the day of 190  hetween | MoTHER SiaNorr Ryan

Lady Superior of the Presentation Convent McLean Street Georgetown Madras ] hereinafter called
“ the said Trustee ” of the one part and the BEcRETARY 0F StaTE FOR INDIA IN CoUnciL herein-
after called ““the said Secretary ot State”” of the other part WaErFAs the piece or parcel of
land hereinafter described and expressed to be hereby assured is now vested in the said Trustee
as Trustee of the [St. Peter’s European School] ANp WHEREAs the said Trustee has applied to the
_said Secretary of State for a grant-in-aid of the purchase of the said piece or parcel of land and the
buildings thereon for the use of the said school Annp WHEREAS the Director of Public Instruction
for the Presidency of Madras acting for and on behalf of the said Secretary of State has satisfied
himself that the said piece or parcel of land and buildings are suited to the said school and
that the title to the said land iz in order and has accordingly sanctioned a grant of [Rs. 10,000]
to be paid to the said 'l rustee in consideration of her executing in favour of the said Becretary
of State such conveyance or assurance as iz hereinafter contained Now tH1s INDENTURE
WirnesseTH that in pursuance of the said Agreement in this behalf and in consideration of
the said grant-in-aid or sum of Rs. 10,000 to be hereafter paid as aforesaid by the said Secretary
of State to the said Trustee she the said Trustee doth hereby grant convey and assign unto
the said Secretary of State his successors and assigns Ari Trar piece or parcel of land

together with all and singular the buillings and erections now being or which may hereafter be
thereon and all rights easements and appurtenants whatsoever usually held or occupied therewith
or reputed to belong or be appurtenant thereto and also all furniture fixtures fittings maps and
other school apparatus school books and chattels for the time being in and belonging to or used
or to be used for the said school and all the estate right title interest claim and demand of the
said Trustee into and upon the said hereditaments and premises To Have and I'o Howp the said

iece or parcel of land hereditaments chattels and effects and all other the premises expressed to

e hereby assured unto and to the use of the said Secretary of State his successors in office and
assigns according to the nature and tenure thereof respectively upon the trusts nevertheless and

. to and for the intents and purposes following, that is to say, upon trust to permit the same here-

ditaments and premises to be vsed-as a school for the education of BEuropean children the said
school to be managed and conducted in all fespects in accordance with the rules and regulations
for the time being in force of the Education Department in the Madras Presidency and to be
always open at all times to the inspection of the Direotor of Public Instruction in " such Presi-
dency for the time being or of any officers of Government appointed for that purpose and upon
further trust in case the said Trustee or her successors in that office shall at any time fail to
maintain and keep in good and substantial order and repair and condition the buildings erected
on the said hereditaments and premises to the end that the same may be always efficient for use
for the purposes of the said school.or if the said school shall at any time cease to exist or cease
to be conducted in accordance with the foregoing rules and if in any of such cases * the said
trustee or her successors in that office shall fail to repay to the said Secretary of State the said

rant-in-aid or sum of Rs. 10,000 or such lesser amount ag may be determined by the
govermnent of Madras theu to make sale and absolutely dispose of the said hereditaments
and premises and apply the proceeds of such sale after payment thereout of all costs
and expenses attendiug the same in or towards recouping = or reimbursing to the said
Becretary of State his successors or assigns the said grant-in-aid or sum of [Rs. 10,000]
and pay the surplus if any to the said Trustee or other the Trustees or Trustee for
the time being of the said school. ProvibeEp Arways that the said Secretary of State his
SUCCEsSOTs Or Assigns _shall not exereise the said trust for sale unless and until he or the ’shall
have served on the said Trustee or her suceessor or successors in that office a notice in v‘Zritin
requiring payment of the said grant-in-aid or sum of Rs, 10,000 or other the amount to bge
fixed by the Government of Madras and default shall have been made in payment thereof for
three calendar months after such service. Provipep ALso and it is hereby agreed and declared
that if the said T'rustee or her successor or successors in that office shall at any time repa
to the said Secretary of State his suecessors or assigns the said grant-in-aid or sum of Rs. 10 80%;
or other the amount to be fixed by the Government of Madras the said Secretary of State his
successors or assigns shall reconvey and reassign unto the said Trustee or her successor or
successors in that office for the time beini or as she or they may direct the said hereditaments
and premises hereby expressed to be here y granted conveyed and assigned. IN wrrness thereof
the said parties to Fhese presents have hereunto set their respective hands and seals the day and
year first above written.

S1anep sealed and delivered by the abovenamed
[Morrer SiGNORI BYAN] in the presence of}

S1eNED sealed and delivered by the Director of
Public Instruction of Madras for and on |
behalf of His Excellency the Governor of !
Madras acting (in the premises) for and on r
behalf of the glcnnmnv OF STATE ror INDIA
1% Councrw in the presence of. .. ...........
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(2)
Letter—from the Hon’ble Mr. A. G. Bourne, D8c., r.r.s., c.LB, Director of
Publie Instruction. .
To—the Government Solicitor, Madras.
Dated— Madras, the 19th November 1908,
No.—Ref. on C. 4698 of 1906,

With reference to your letter No. 857, dated 6th November 1908, 1
state that what I propose to insert is a clause somewhat to this effect : — St o

¢ provided that if at any time the management shall repay the sai
of it as may be determined by the Government of Madras acting for and on behalf of the
Secretary of State for India in Council, there shall be no power to sell .

Such a proviso will satisfy the management and will not alter in a i
otherwise of the deed. These deeds withgut such a proviso have been I::.){r;::l};t};:e‘é?i]t:l:&t);r?;
it may be that in some cases the trustees would be able to repudiate the deed on the round
that they had no power to execute it under the Canon Law. Fdo not think that this ﬁestio
is now under consideration ; in practice, we should have other means of dealing Withqsuoh 31[11
attitude namely the stopping of all future teaching grants to the mission.

I take it that these managers do not quite know whether they have the pow
mortgage church property but they do knov?rl that they could at any time repay%heel‘ggz.tﬁco;:g
that 1t 1t were put in black and white that on repayment there would be no power of sale the
would assume their ability to execute the deed. v

The Government will be just as secure with the proviso as without it and the Government
of India have by formulating the original draft apparently agreed to take the risk that it would
not be repudiated. : .

Unless this position is untenable, I would ask you to be good enough to put the proviso
into legal phraseology.

7

Memorandum No, 217-1, Eduoatignal, dated 4th March 1909,

The proviso newly inserted in the form of the trust-deed submitted with the
Director of Publie Instruction’s letter R.C. No. 4698/06, dated 3rd February 1909,
while providing for the sale of the property if the amount of the grant is not repaid
and for three months’ notice before any sale of the property in default of repayment,
imposes an obligation upon the Secretary of State to reconvey the property to the
trustee “if the said trustee or her suceessor or successors in that office shall, at any
-« time, repay to the said Secretary of State, his successor or assigns, the said grant-
“ in-aid or sum of Rs. 10,000 or other amount to be fixed by the Government of
¢ Madras”. Should the Government exercise their power of sale under the deed
and the property be actually sold, it will be clearly impossible to reconvey the
property in the event of the repayment of the amount of grant-in-aid at any subse-
quent time. The attention of the Director of Public Instruction is drawn to this
point and he is requested to explain whether the proviso does not in these circum-
stances require alteration.

(By Order.)

C. A. SouTEr,
Ag. Under Seeretary to Government.

To the Direotor of Fublic Instruction.

I

Letter—from the Hon’ble Mr. A. G. Bourng, D.Sc., ».rs,, c..8., Director of
Public Instruction. ;

To—the Secretary to Government, Educational Department.

Dated—Madras, the 8th April 1909,

No.—Ref. on Cur. No. 4698 of 1906.

With reference to Government Memorandum No. 217-1, HEducational, dated

~ 4th Mareh 1909, I have the honour to state that T have consulted the Government
- Solicitor who suggests that the difficulty can be met by inserting after the words
% atany time” in the second proviso the words *‘ before the said hereditaments and
ﬁ‘ﬁn‘ﬁ shall have been sold in exercise of the said trust for sale”. The deed may

-

d grant or such portion’

L

E———
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Order—No. 236, Educational, dated 26th April 1909.

The form of trust-deed submitted by the Director of Public Instruction is
approved as shown in the annexure to these proceedings.

- (True Extract.)

A. BUTTERWORTH,
Ag. Secretary to Government.

To the Director of Public Instruoetion,

[ Annexure,
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ANNEXURE.

This InpENTURE made the day of 190 between

hereinafter called
“ the said Trustee ”” of the one part and the SEcRETARY oF STaTE FOR INDIA IN Couxciy herein-
after called “ the said Secretary of State ” of the other part WrrrEas the piece or parcel of
Jand hereinafter described and expressed to be hereby assured is now vested in the said Trustee
as Trusteé of the Anp WHEREAS the said Trustee has applied to the
said Secretary of State fora grant-in-aid of the purchasq of the said piece or parcel of land and the
buildings thereon for the use of the said school ANp WxEREAs the Direotor of Public Instruction
for the Presidency of Madras acting for and on behalf of the said Secretary of State has satisfied
himself that the said piece or parcel of land and buildings are suited to the said school and
that the title to the said land isin order and has accordingly sanctioned a grant of
to be paid to the said T'rustee in consideration of her executing in favour of the said Secretary
of Btate such conveyance or assurance as is hereinafter contained Now THI1S INDENTURR
WirnesseTH that in pursuance of the said Agreement in this behalf and in consideration of
the said grant-in-aid or sum of to be hereafter paid as aforesaid by the said Secretary
of Btate to the said Trustee she the said Trustee doth hereby grant convey and aseign unto
the said Secretary of State his successors and assigns ALL Tmar Piece or parcel of land

together with all and singular the buil lings and erections now being or which may hereafter be
thereon and all rights easements and appurtenants whatsoever usually held or occupied therewith
or reputed to belong or be appurtenant thereto and also all furniture fixtures fittings maps and
other school apparatus school books and chattels for the time being in and belonging to or used
or to be used for the said school and all the estate right title interest claim and demand of the
said Trustee intoand upon the said hereditaments and premises To Have and I'o HowLp the said
iece or parcel of land hereditaments chattels and effects and all other the premises expressed to
Ee hereby assured unto and to the use of the said Secretary of State his successors in office and
assigns according to the nature and tenure thereof respeotively upon the trusts nevertheless and
to and for the intents and purposes following, that is to say, upon trust to permit the same here-
ditaments and premises to be vsed as a school for the education of .European children the said
school to be managed and conducted in all respects in accordance with the rules and regulations
for the time being in force of the Education Bepurtment in the Madras Presidency and to be
always open at all times to the inspection of the Director of Ppb]lo Instruction in " such Presi-
dency for the time being or of any officers of Government appointed for that purpose and upon
further trust in case the said Trustee or her successors in that oﬁ‘xcq ghall at any .time fail to
maintain and keep in good and substantial order and repair and condition the bmldl‘ngs erected
on the said hereditaments and premises to the end that the same may be always efficient for use
for the purposes of the said school or if the said school shall at any time cease to exist or cease
to be conducted in accordance with the foregoing rules and if in_any of such cases * the said
trustee or her sucoeesors in that office shall fail to repay to the said Secretary of State the said
rant-in-aid or sum of or such lesser amount as may be determined by the
government of Madras then to make sale and absolutely dispose of the said hereditaments
and premises and apply the proceeds of such sale after payment thereout' of all costs
and expenses attending the same in or towards recouping or reimbursing to the said
Beoretary of Btate his successors or assigns the said grant-in-aid or sum of
and pay the surplus if any to the said Trustee or other the Trustees or Trustee for
the time being of the said school. Provipep Arways that the said Secretary of State his
successors or assigns shall not exercise the said trust for sale unless and until he or they shall
have served on the said Trustee or her successor or successors in that office a notice in writing
requiring paément of the said grant-in-aid or sum of or other the amount to be
fixed by the Government of Madras and default shall have been made in payment thereof for
three calendar months after such service. ProvipED ALSO and it is hereby agreed and declared
that if the said Trustee or her successor or successorsin that office shall at any time hefore
the said heriditaments and premises shall have been sold in exeroise of the said trust for sale repay
to the said Secretary of State his successors or assigns the said grant-in-aid or sum of
or other the amount to be fixed by the Government of Madras the said Secretary of State his
sucoessors or assigns shall reconvey and reassign unto the said Trustee or her successor or
successors in that office for the time bein% or a8 she or they may direot the said hereditaments
and premises hereby oxpressed to be hereby granted conveyed and assigned. In wirness thereof
the said parties to these presents have hereunto set their respeotive hands and seals the day and
year first above written.

816xNED sealed and delivered by the abovenamed

in the presence of

8165ED seaied and delivered by the Director of)
Public Instruction of Madras for and on |
behalf of His Excellenoy the Goveruor of |
Madras acting (in the premises) for and on
behalf of the g:cnxunv oF BTaTE For INDIA
ax Councis in the presence of, ,, ,. .., .. ... .

EpUcATIONATL DEPARTMENT,

NOTES CONNECTED WITH G.0., No. 236, EDUCATIONAL,
DATED 26ra APRIL 1909,

[SUBJBCT.—A modified form of trust-deed to be executed by managers of European
- schools receiving buwlding grants. ]

o e e

From the Director of Public Insiruction, dated 3rd February 1909, Mo, 4698,

B ]

Under article 56 of the Code of Regulations for European schools, the managers

: of schools applying for a building graunt

Page 11 of the Code. . ‘shall, unless specially exempted, under-

“take to execute a trust-deed in the

: Page 43 of the Uods: ‘‘standard form given in Appendix IIT

“to the Code or in such other form as may be sanctioned by the Local Govern-
ment.”

2. In G.O., No. 462, Educational, dated 13th June 1908, the Government

“sanctioned a maximum building grant of Rs. 10,000 towards the cost of purchasing

a building for the use of the St. Peter’s European school, Rdyapuram, and informed

£ the Director of Publie Instruction that
* Paragraph 3 of 6.0, No. 445, Educational, ypger grticle * 56 of the Code of Regu-

dated 9th June 1908. lations for European schools, he was
competent to exempt the manager of the school from executing the trust-deed required
by that article.

3. The Director of Public Instruction states that the managers of the St. Peter’s
Furopean school expressed their inability to execute a trust-deed in the standard
form given in the Code, as their property was ecclesiastical property © which is by
Canon Law inalienable ”, but that they were prepared to execute a modified trust-

~ deed if the terms of it would not infringe the provisions of the Canon Law.

4. The Director has accordingly got the Government Solicitor to draw up a

% modified trust-deed for the St. Peter’s European school and for other schools simi-

larly cirumstanced and now submits the draft form of the deed for the approval of
Government.

5. The form of the trust-deed given in the Code has been modified only by the
insertion of a proviso to the effect that if at any time the managers shall repay the
grant made by the Government or such portion of it as may be determined by the
Local Government, the Government shall have no power to sell the property, but shall
on the other hand reconvey the properly to the managers. This proviso is introdaced at
the end of the draft form. Please see also the portion which has been newly added.

6. The proposed alterations do not seem to affect the rights of Government in
any way. The modified trust-deed may, therefore, be approved. It is observed that
the managers of the 8t. Peter’s school have accepted the modified deed.

7. The draft below is for approval.
T. KANAKASUNDARAM PILTAT—=19-2-09.

RN R T
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It is observed that in the form of trust-deed preseribed in Appendix IIT to the

Pages 45 and 46 of the Code. Code of Regulations for European schools,

; . the power of sale of buildings for which
a grant is sanctioned under the Code, is exercisable by Government in the following
cages :-—

(1) when the trustees fail to maintain and keep in good and substantial
order and repair and condition the buildings to he R e Rl T R
that the same may be always efficient for use for the purposes of the "

said school ;
(2) when the school ceases to exist or ceases to be conducted in accordance
with the rules for the time being in force of the  Educational Depart

ment. ‘
2. In the revised form of trust-deed, the power of sale js made exercisablo only

conditionally in the event of default

Vide paragraph 2 of the Director of Public being made both in maintaining  the

Instruction’s letter.

3. The modified form
approved.

proposed by the Director of Publie Instruction may be
K. RancaswaMI A1vaNGAR—19-2-09. |

It is said that under the Canon Law chur
church refuses to pay the Rs. 10,000 the sam
Government Solicitor seems satisfied,

ch property is inalienable, Tf then the
e difficulties will arige. However, the
‘ ‘
oA, SouTER —20--2-09,

The form seems to give Government the necessary’hold on the institation ang it

may be accepted.
; A. annv‘vonm-—-22‘—2~09.‘

The plea that this school property is inalienable under the Canon Law jg
bunkum if it is meant that it is legally inalienable as ecclesiastical Property, I
‘suppose they mean that they are morally bound not to alienate, The Canon Lay in
India binds nobody, I take it, but those who wish to be bound by it and then ‘the
obligation is unilateral. The law of the land recognizes no ‘such restrictions on
prope:ty.

IT the school-owners regard themselves as precluded from alienating, ‘thc"u‘ the
‘modification of the ‘deed ‘does not carry out their wishes ; for it does purport to
convey and alienate to the Secretary of State the legal title in the Property, in whom
the deed vests it until the graxt is paid off, s

Pt if the grant is not repaid, what is to happen? The deed. as r -
allé*wslthreq months’ notice before a’ny sale of the property, in default of rega(;?rfxii%
and it provides for sale if the money is not repaid then; so far, so good; ‘but 1t goes; :
‘o ‘to impose an obligation ‘upen Government,should the property be. sold under the "
- forégoing stipulation, to restore it at-any time should the debt be paid off,

- If Government exercised its power of sale and sold, it is clearly impossible to

' ‘A. Burterwortm--1-3409, . ! ;ifreePflzws;econE% g:. the teven]; Teferred
o e ; € point this out to Dire ‘

- Public Tustruction and ask for explanation. s it

(The léirectorvoi Public Instruction was given some;

formal ‘deed ; this of course was meant to'apply to trivial cases and t ‘

whatever the amount involved might be, f: g o S e
separately.) ‘

R F[onm]—-%é‘-’-’ﬂ—%.‘"‘
A dratt memorandum is submitted for approval, :
K. RaNoaswaMI AIYANGAR—3-3-09. ‘

school and in refunding the Government

power of dispensing mifh PR

lease put the ‘papers on this point up ks

;

No. 236, EpvcarioNaL, 26TH Arrin 1909.

Issue memorandam.
C. A. Souvrer—4-3-09.

[Memorandum No. 217-1, dated 4th March 1909.]

Wi to. the last portion of Honourable Member’s remarks, dated
i %\Zgﬁﬁax;c;fe{glag‘i on page 4 supr;‘d, attention is invi d to G.().2 Nos. 445, 445-A,
‘Educational, dated 9th June 1908, and the notes connected therewu;I?. In that order,
the Director of Public Instruction was empowered to exemPt,.md special eases,
Managers of European Schools from executing the trust-deed required by article 56
of the Code of Regulations for European Schools. It has, however, not been stated

anywhere that this exemption applied only to trivial cases and not to any case,

whatever the amount involved might be.
C.8.—20-3-09.

se paragraph 3 of the letter to India, No. 223, Educatlona!, .dated 23rd
Marc:llzl?gs&fpii Izvhifh tI;ne sanction of the Government of India was solicited to the
alteration of Article 56 of the Code of Regulatlons for Europeax} Schools, so as to
empower the Director of Public Instruetion to make an exception to the rule in
special cases. It does not appear either from this letter or from G.0,, No. 445,,
]Educational, dated 9th June 1908, that it was intended to restriet the Director’s
power of exemption only to trivial cases.

I AIYANGAR—-20-3-09.
K. Rangaswanu C. A. Sourer—20-3-09.

1t up Grant-in-Aid Code. Article 53 (ii)_says that the deed must be
exemﬁﬁiassm?:ss th[:are is special exemption. Does the Director of Public T nstruetion
give' this special exemption and in all cases or only in cases where he can himself
sauction the grant 7

N A. BurterworTH—21-3-09,

A copy of the Grant-in Aid Code is put up.

2. The provision in article 53 (ii) of the Grant-in-Aid Code which authorizes

; tion from executing a.mortgage deed or a deed of acceptance, was
;r}:frg&ﬁggd()fbe; eg?ol.(: No. 474, Educational, dated 11th July 1905. The idea
originally was that the Government should grant the exemption in each case, but

‘this power was subsequently delegated to the Director of Public Instruction by

G.0., No. 484, Educational, dated 14th July 1905. The Government there observed
as follows :— | . : s
“ In the rules as now altered, the execution of deeds will only be required in
‘“cases in which the good faith of receivers of grants may reasonably be doubted,
‘“ responsible persons and asscciations being treated as trustworthy and exempted

 from executing any deed. The Government consider that the Director ought to be

“able to differentiate doubtful cases and apply the rules thereto and accordingly
“ delegate the power of issuing special orders of exemption to the Director, subject
“ to the ordinary powers of control and revision of the Government ; but the Director
“‘ should take the orders of Government in any case of doubt.”

- 8. Tt will thus be observed that the delegation made to the Director of Public
Instruction in G.O., No. 484, Educational, dated 14th July 1905, was not restricted
with reference to the amount of the grant and in faet was not qualified by any
condition, except that a reference to Government is necessary in cases of doubt.

K. RaN@ASwAMI AIYANGAR-—25-3-09, :
+* C. A. Sourrr—25-3-09.
" There is nothing to show that there was any intention to restrict to trivial cases

the power of the Director of Public Instruction in dispeneing with deeds and bonds
either under the European Code or the Grant-in-Aid Code and the order of 14th J uly
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