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Instituti8ns. (Although our terms of reference speak only of
offences committed by ‘‘ prisoners ’, we have been asked to
interpret this part of the reference as extending to Borstal
Institutions, as well as Prisons.) In each of these three parts
of our enquiry different considerations hav¢ to be taken' into
account, and we have therefore thought it preferable to deal
with each in a separate part of our Report. Each part con-
tains a detailed statement of the development of that type of
corporal punishment with which it is concerned: but we have
thought it desirable, even at the cost of some repetition, to
commence our Report with a general outline of the history of
all three types of corporal punishment during the last century.

PART I.—HISTORICAL INTRODUCTION~

1. Whipping has been used as a form of punishment in this
country from the earliest times, and payments for whipping
figure largely in municipal and parish accounts from an early
date. When deatlf was the penalty appointed by the common
law for felonies, whipping was one of the punishments so
appointed for misdemeanours at common law and for those
statutory misdemeanours for which no punishment was speci-
fically provided by statute. The punishment was usually
administered in public—either at the cart’s tail or, later, at a
public whipping-post. Women were liable to whipping equally
with men—until in 1820 the power to order female offenders
to be whipped, either publicly or privately, was abolished by
the Act 1 Geo. IV. c. 57.

In 1827, when benefit of clergy was finally abolished by the
Act 7 & 8 Geo. 1V. c. 28, the general penalty of death for felony
was also abolished and it was provided that any person convicted
of a felony should in future be punished in the manner pre
scribed by the statute specially relating to that particular felony.
The same general Act provided that any person convicted of a
felony for which no punishment was specially provided by
statute should in future be liable to transportation or imprison-
ment and, if a male, ‘‘ to be once, twice or thrice publicly or
privately whipped ” in addition to imprisonment. Many of the
special “statutes dealing with particular felonies also made
similar provision for whipping. Thus in the early part of the
nineteenth century corporal punishment, which was already a
common law penalty for misdemeanours, became also a statutory
penalty for many felonies. By this time the whipping of female
offenders had already been prohibited by statute, and as a
statutory punishment for felonies whipping was limited to
males. The law still contemplated that the punishment might
be administered in public.

The distinction between felony and misdemeanour is unknown
to Scottish law, and in Scotland the common law had .from the
earliest imes authorised whipping as a penalty for a wide range
of offences under the common law.

2. The movement for penal reform, which had led to the cur-
tailmént of capital punishment, was maintained throughout the
first half of the nineteenth century and operated in other direc-
tions to mitigate the asperities of the old criminal law. In 1824
Parliament curtailed the powers of Justices to deal with vagrancy
offences by means of corporal punishment. Up to that ime a
single Justice had t{_)lower to order any vagrant to be publicly
whipped: but by the Vagrancy Act, 1824, whipping was re-
served mainly for second or subsequent offences under the
Act, and the power to order it was removed from the summary

" 47268 Ag
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DEPARTMENTAL COMMITTEE ON CORPORAL
PUNISHMENT.

L REPORT.

To The Right Honourable Sir SamueL Hoare, Bt. G.C.S.1.,
G.B.E., C.M.G., M.P., His Majesty’s Secretary af
State for the Home Department, and

The Right Honourable WALTER E. EiLioT, M.C., M.P. His
Majesty’s Secretary of State for Scotland.

SiIRs,
We, the undersigned members of the Committee appointed
““ to consider the question of corporal punishment in the
penal systems of England and Wales and of Scotland; to
review the law and practice relating to the use of this
method of punishment by Juvenile Courts, by other Courts
and as a penalty for certain offences committed by
prisoners; and to report what changes are necessary or
desirable ”’,

have the honour to submit our Report.

We have held 20 meetings and have examined 72 witnesses.
In addition, some members of the Committee have seen
sentences of corporal punishment carried out, both in prisons
and also by the police. The names of the witnesses, and of
associations and individuals who submitted written memoranda
but did not give oral evidence, are set out in Appendix I of
this Report. We desire to express our thanks to all who gave
evidence, or submitted written memoranda, for the assistance
which they have given to us in our examination of the questions
referred to us for consideration.

We should also like to record our high appreciation of the
valuable services of Mr. Norman Brook, the Secretary to the
Committge.

The Foreign Office and the Dominions Office have been good
enough to obtain, for the purposes of our enquiry, official and
up-to-date information regarding the law relating to corporal
punishment in fifteen foreign countries and in each of His °
Majesty’s Dominions. The information so collected is sum-
marised in Appendix V of this Report.

The subject matter of our enquiry falls into three parts—
corporal punishment of young oftenders by order of courts of
summary -jurisdiction, corporal punishment of older offenders
for offences dealt with by the superior courts, and corporal
punishment for offences against discipline in Prisons and Borstal
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Jurisdiction of Justices and vested in Quarter Sessions.

the next twenty years the whole of the criminal law wa
continuous review by a series of Commission
Committees, and in 1843 the Commission
Law submitted their Seventh Report contaiping recommenda-
tions for a comprehensive codification of the triminal law. = The
Commissioners did not favour the retention of whippin;g as a
general penalty for adult offenders, and their reasons are given
1n the following extract from their Seventh Report:—

“ We have already had occasion to observe that the

punishment of whipping is occasionally infiic i

some instances, without regard to an}y peculit:gi%yar'g’ﬂlné
crime which seems to warrant such a distinction. - We see
no reason for confining this species of punishment to the
limits within which it is now applicable, if resort to it be
advantageous either in respect of deterring or correctin

offenders. If, however, the efficacy be not established
by experience, we should certainly be inclined to
reject 1t altogether, except in the  instance in which
1t has lately been imposed by the Legislature, as
constituting a signal mark of 1gnominy, We £hmk
that, so far from extending this species of punish-
ment, it would be better to reject it, except in the igstan

to which we have alluded, and a few, if any others h'cﬁ
it may be proper to mark with Tt i

: eT to th signal reprobation. i
pumshment which is uncertain in point I3)15 severlilty I\)Erllx?cfal
inflicts an ignominious and indelible disgrace” on the

offender, and tends, we believe to rend i
, > , er him
greatly to obstruct his return to any honest couigelalcz)lisiifzné

The Act which the Commissione i
their recommendation was the Tre;:o;pzccl'gcl?élz;yz “wincd from

During
s under
s and Parliamentary
ers on the Criminal

Act was the result of the t P }
incidents in which the li%;egf public indignation aroused by the

be threatened in May, 1842, and the A ‘
a few months bef ’ © Act had been passed only
presented. ore the Report of the Commissioners was

dEnglish law
amage, and
provision for Whipping a3 " plgr?ne of these statutes made any

3

enalty for adult offenders against the criminal law In England.

he e?:lceptions were contained in the Vagrancy Act, 1824, tlée
Treason Act, 1842, and certain provisions in (a) the D1plomlimi ﬁ
Privileges Act, 1708, and (b) the Knackers Act, 1780, vyt_c
preseribed whipping as a penalty for («) instituting, or assis ing
in the institution of, certain actions against an Ambassador 05
his servants and (b) the irregular slaughtering of horses an
cattle. o e law

In the following year a similar change was made in 1 ;, aw
of Scotland by section 2 of the Whipping Act, 1862, whic Il)lmli
vided -that in Scotland no person over 16 years of age sha
be whipped for theft or for crime committed against person or
property. Legal authorities are of opinion that this ;estnchcig
would not apply to offences of treason and that whipping fvvou
still be a competent penalty, in Scotland as n England, Oi‘l an
offence under the Treason Act, 1842. As regards the three
other exceptions made in England no question arises, s;{nce
neither the Diplomatic Privileges Act, 1708, nor the I%na(cil ers
Act, 1786, nor the Vagrancy Act, 1824, applied to Scotland.

. While the whipping of adults was thus curtailed, it was
regognised by Parliggxegt that corporal pumshmentfwas often
more snitable than imprisonment as a penalty for young
offenders. In 1847 the Act 10 & II Vic. C. 82 emplowere ,
Justices to deal summarily with offences of 'slmple.d aéct?};
committed by persons under 14 years of age, and provide d ?
boys so dealt with might be ordered to be once ptnv%l‘ ?1 y
whipped, either instead of or in addition to imprisonmen . 1(5)
Act laid the foundations for the present powers urlgiieﬁ‘ section I
of the Summary Jurisdiction Act, 1879, by which summary
courts may punish by whipping boys under 14 who are con-

i marily of any indictable offence. .
wcltsdsgg'g;nd sizlnilar powers were conferred by section 6 of the

" Prisons (Scotland) Act, 1851, which provided that any Judge

i ight punish by private whipping any boy under
(I)Z l\ggfvsitc{tiﬁde r:fgan}lrj offence pqmsh_able by imprisonment or
by fine with the alfernative of imprisonment. This prov1§16%n
was re-enacted in section 74 of the Prisons (_Scotlapd) Act, If e,
and a similar provision was later enacted in section 5I4 ot the
Burgh Police (Scotland) Act, 1892. Apart from these staftutory
powers, which applied only to boys under 14 years O agei
the powers of ordering whipping under the common Iaon
Scotland were preserved by section 2 of the Whipping Act,
1862, in relation to boys up to the age of 16 years.

In addition to these general powers, specific provisions wer«;
included in the English statutes of 1861 enabling courts o
Assize or Quarter Sessions to order boys under 16 to be
once privately whipped if convicted on indictment of certain
offences against the person and certain offences of larceny and

malicious damage to property.
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5. The general principle was thus adopted in England in
1861, and extended to Scotland in 1862, that whipping is an
unsuitable penalty for adults who offend against the criminal
law but might be retained as a penalty for young offenders under
16 years of age. By this time Parliament had also adopted the
two further principles that no offender should be whipped more
than once for the same offence (section 2 of the Whipping Act,
1862) ; and (so far as concerned the new powers conferred by
the various statutes after 1842) that the practice of administering
whippings in public should discontinued. ’

It was not long before a breach was made in these general
principles. In the latter part of 1862 there was an outbreak
of robbery with violence in London, and in a number of cases
the violence took the form of *‘ garrotting *, i.e. attempting to
choke or strangle the victim. This outbreak caused great public
alarm—probably much, greater than was warranted by the
facts—and when it finally culminated in an attack on a Member
of Parliament, a Bill was introduced by a Private Member pro-
posing to add whipping to the penalties already available for
garrotting (under section 21 of the Offences against the Person
Act, 1861) and for robbery with violence (under section 43 of
the Larceny Act, 1861). The Bill proposed that offenders should
be liable to be *‘ once, twice or thrice privately whipped ”’, and
this provision for repeated whippings

sion / was a further infringement
of the principles adopted in 1861. As will be shown later
(see paragraph 56), the wave of crime with which it was

designed to deal had already passed before the Bill was
introduced: but it passed into law as the Garrotters Act,
1863—against, the advice of the Home Secretary of the day,
by whom it was described as ‘‘ panic legislation after the panic
had subsided ’. This Act did not apply to Scotland.

In 1885 a further power of whipping was added to the statute
book by section 4 of the Criminal Law Amendment Act, which
provided that a boy under 16 years of age may be ordered to
be whipped, in lieu of imprisonment, on conviction of unlawful
carnal knowledge of a girl under 13 years of age. Being
limited to boys under 16, this involved no breach of the prin-
ciples adopted in 1861. The Act applied to Scotland.

In 1898 a Bill was intro

_ duced to extend the Va ancy Act,
1824, by providing that any male person living on tghre eg'nings
of prostitution or soliciting for immoral purposes should be
deemed a rogue and vagabond within the meaning of that Act.
When the Bill was in the House of Commons it was pointed out
that, in view of the provisions of the Act of 1824 regarding
u;corngl}?leb {o%uesilfchls: would have the effect of rendering such
rsons liable to whipping on a icH
gf A Thep%o g second or subsequent conviction

vernment at first accepted an amend-

ment repealing entirely that part of the Act of 1824 which autho-
rised the punishment of whipping: but later, in4the House of

5

i d
, they deleted that amendment and the Bill was passe
}rjlo{tisorigirﬁl form, so that persons convicted more ﬂ};an ?ggg g%
these offences were rendered liable to be whipped by qven N
Quarter Sessions as incorrigible rogues. The re;;lsfon_gl en oy
the Government for this decision was, not that w _1pp1n§1§0 asa
suitable penalty fot these ?ffe;l_ces_, bu&ntggrt gl :,?&Scéri;fp?Bzg late
all the powers of whipping und

g)ﬂ{eg::ilgﬁ}edﬂénlg to extend the categories of personé todwhom
that Act applied.” The new Act did not apply to Scotland.

e was widespread alarm about the White Slave
'l‘ritlil’ﬁcI:?I%I‘ttllilse 1‘;rafﬁc was beliiewi;l1 to be ftés;lleur?dge rlaa%: g;;)s%cx)lré
tions, and it was claimed that the penaltie er the existing
law were not sufficient to enable it to be suppressed.
i Amendment Act, 1912,
led to the passing of the Criminal Law o G A
i ided (a) that male persons convicte P
:ﬁgg{ld %?Yiable t(o )be once privately whipped arfld (b)ﬁtgluegorgaéi
ersons charged with living on the earnings o pré)s tion or
Is)oliciting for immoral purposes might be proceedg agag st on
indictment (instead of as rogues and vagabgn s e111121 ceo - the
Vagrancy Acts) and might, on a second or su ’fﬁquAct convic,
tion, be ordered to be once privately whipped. is PP
to Scotland. - Criminal
i rovided, by section 36 (1) of the Crimi
J uIsItliczgz4dmltx'nv;§at§a%on Act, that no person shall be S%Illltieng;(zil l’{o
be whipped more than once for the same off_t:gi(ie. b 51 fina 1%’
removed the anomaly that, in spite of the simlar pr rision in
1 f the Whipping Act, 1862, persons conv, cted of
se(:tlozltin2 ?)r robbery with violence had been liable un erhj
%raarrrfotteg Act, 1863, to be sentenced to one, twcoor three whip-
pings for the same offence. N
i ection 36 (2) of the Criminal Jus
A&%?Stfaﬁ%ﬂ?tdef&?’ 'cshat no 3pe§sc))n shall be sente}clceqr 1tlo
b 1hi ed otherwise than under a statutory ena_ct(rinen . rg
fdworlr)xlr)non law power to_order whippirfg for mis emiarx;::;
ﬁad Cnot in fact been exercised by the courts fglr _a}c grgz ﬁnally
but the power still existed in law unti 1Av¥ . finc y
Zigl;lséuislllxed in England, by this provision in the Act of 1914.

i nt for offences against prison discipline
sta%dgzrgogaéi})fg?éiltmflgoﬁng fr}?m the %th%f’h%agcet%cglgz v(:i r:o;;
i i e; and, ]

D Pumsﬁﬂt?%o??ﬁﬁ?o?fe?ées were curtailed in 1861, no
e ar of modifying the provisions authonsing corptiirall1
ques'hl(l);xll artosi; rsons. At that time the position in Eng sd
P fiso ens oxgarned by section 42 of the Gaol Act, 1823, an
7 section gf the Convict Prisons Act, 1850. In local prisons
isitn IJustices or one of them, might order a prisoner to
e Vls{hllxlgd b per’sonal correction for any repeated oﬂc}elrl}cﬁ
gzai%‘gtnsthg PﬁZon Rules or for any serious offence with whic
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the Governor was not himself empowered to deal i

prisons corporal punishment co‘ulid be ordered 'onll;rl g})’n\gfé
Directors of Convict Prisons and only for a limited number of
offences specified in Rules made by the Secretary of State. In
later years the position in local prisons wag assimilated more
nearly to that in convict prisons: and finally in 1808 the offences
for which corporal punishment could be imposed in either type
of establishment were limited by statute to three—mutin incige-
ment to mutiny, and gross personal violence to an oyfﬁcer or
servant of the prison—and the power to award this punishment
was conferred on the Boards of Visitors and Visiting Committees
SIIl)bJect to confirmation in every case by the Secretary of State
i(nt?jggc e%Cti’n 118(;308é Si?nCt\ln?an 5). ‘}ivge% Borstal detention was

. )08, s provide secti

Prevenhon of Crxme Act, 1908, that the Pyrison X?’(sths)?l)ldozf tlile
to a Borstal Institution as’if it were a prison; and in E {Jp 3
persons detained in these Institutions thus be igend

corporal punishment for offences against disci came lhable to
way as persons detained in prisons.g sciphine in the same

In Scotland there has never bee
1 been power to or
punishment for any offence against discipline in ﬁ)ecl;ﬂco?i)oral
or in Borstal Institutions. In Scotland this power exis?s 3(1)1!11;

in relation to persons serving sentence
. . s of Vi .
Peterhead Prison. It is derived from section penal servitude in

qubour of Refuge Act, 1886, i e ol the Peterhegd
Prison Commissiogners to build Zh;l)crll}s;rln ?grw Zﬁii fhe Spottish
Peterhead and conferr_ed on them, in relation to thatco?ivmts i
%g powers thel’:. exercisable by the Directors of Englis% (SZ%IIIIJ .
k tsong 18n relation to convict prisons in England.  The Pﬁvmt
thca t’ }1\ C(% i,m cggsggtoipgﬁz :(105 Sc?ﬂand, and the restrictions whsizg
prisons were not extended E)OSCZ%?I?&?I punishment in English

SUMMARY OF THE EXISTING LAW.

7. The following is a summa
{ ry of all the offen hi
corporal punishment m infl; ces for which
o existing law: ay be inflicted under the prov1.sions of

COURTS OF SUMMARY JURISDICTION.

. ENGLAND AND Wargs.
Summary Jurisdiction Act, 1879, section 10

14 years of age who are convicted summarily

(2).—Boys under
offence may be ordered to

of any indictable

be whipped.
ScotLanD.
Common law. —Boys under 16

marily, may be ordered poars of age, convicted sum-
offences at common law, ‘o be whipped for a wide range of

7

SUPERIOR COURTS.

ENGLAND AND WALES.

Diplomatic Privileges Act, 1708, section 4.—Male persons
instituting any proeess which might result in the arrest of, or
distraint on the goods of, the Ambassador or Minister of any
foreign State; any attorney or solicitor acting in their behalf;
and any officer executing any writ or process in connection
with the action. On conviction before the Lord Chancellor or

the Lord Chief Justice.

Knackers Act, 1786, sections 8 and 9.—Male persons convicted
on indictment of unauthorised or irregular slaughtering of horses
or cattle without a licence. This offence is triable at Assizes or

Quarter Sessions.

Vagrancy Act, 1824, section 10.—Male persons convicted as
incorrigible rogues and committed to Quarter Sessions for
sentence: e.g., persons convicted of a second or subsequent
offence of indecent exposure, sleeping out, failure to support
family, etc.

Treason Act, 1842, section 2.—Male persons convicted on
indictment of discharging or aiming a firearm at the Sovereign.
This offence is not triable at Quarter Sessions.

Carroters Act, 1863, section 1.—Male persons convicted on
indictment of attempt to choke, suffocate or strangle with a view
to facilitating the commission of any indictable offence. This
offence is not triable at Quarter Sesslons.

L]
Larceny Act, 1916, section 23 (1).—Male persons convicted

on indictment of robbery armed, robbery in company with one
other person or more, Or robbery with personal violence. The

' penalty of whipping was originaily applied to these offences by

the Garrofters Act, 1863, and this provision was transferred to
the Larceny Act, 1916, on consolidation. These offences are

not triable at Quarter Sessions.

Crimintl Law Amendment Act, 1912, section 3.—Male persons
convicted on indictment of an offence of procuring under
section z of the Criminal Law Amendment Act, 1885. This
offence is not triable at Quarter Sessions.

Section 7 (5).—Male persons convicted on indictment of
a second or subsequent offence of hvmg on the earnings of
prostitution under the Vagrancy Act, 1 98. This offence is
triable at Assizes or Quarter Sessions.

Section 77 (5).—Male persons convicted on indictment of
a second or subsequent offence of soliciting for immoral
purposes under the Vagrancy Act, 1898. This offence is
tri:gle at Assizes or Quarter Sessions.
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Boys under Sixteen.

In addition, the following statutes confer special powers to
punish by whipping boys under 16 years of age who are con-
victed on indictment of specified offences. A few of these
offences are not triable at Quarter Sessions, but the majority can
be tried either at Assizes or at Quarter Sessi

ons.
Larceny Act, 1861.—Sections 12, 13 and 16: certain offences
relating to deer.

Malicious Damage Act, 1861.—Offenc

_ es of malicious damage
to property under the following sections

of the Act:—r1-10, 14-23,
26-33, 35, 39, 42-48, 50 and 54.
Offences against the Person Act, 1861.—Offences under
sections 16, 28-30, 32 and 64.

Criminal Law Amendment Act, 1885, section 4.—Unlawful
carnal knowledge of a girl u

nal knowledg ] under 13 years of age. In this case
whipping is in lieu of imprisonment, ~ This offence is not triable
at Quarter Sessions.

Larceny Act, 1916.—Offences of larceny, receiving, embezzle-
ment, apd demanding money with menaces, under the follow-
Ing sections of the Act:—a2,"8, 10, 16, 17, 29, 33, 34 and 37.
The penalty was onginally applied to these offences by the
Larceny Act, 1861, and the provisions were transferred to the
Act of 1916 on consolidation.

ScoTLAND.
. Treason Art, 1842, section _2.—Male persons convicted on
indictment of discharging or aiming a firearm at the Sovereign.
Criminal Law Amendment Act, I912.  Section 3.—Male
persons convicted on indictment of an offence of Procuring under
section 2 of the Criminal Law Amendment Act, 188s.
Section 7 (5).

—Male persons convicted on indictment of
a second or sub:

ond sequent offence of living on the earnin s of
prostitution under the Immora)] Traffic (%cotland) Act, Iggoz.

Section 47 (5).—Male persons convicted on indictment of
a second or subsequent offence of soliciti

itin :
purposes under the Immora} Traffic (Sc fang for immoral

otland) Act, 1902.
Boys under Sixteen.
Common Law.—Boys under 16 convicted on indictment, as
well as summarily, may be ordered to be whipped for a wide
range of common law offences,

Criminal Law Amendment Act, 1885, section 4.—A boy under
16 convicted on indictment of unlawful camal4knowled}g’e of a
girl under 13 may be ordered to be i i
sentenced to imprisonment,

9

PRISON OFFENCES.
ENGLAND AND WALES.

i 1 servitude or
i ho have been (i) sentenced to pena .
(ﬁf?gggg‘fegv of felony or (iii) sentenced to 1mprtlsfonr.nf11t with
hard labour may be ordered corporal punishment for:

(a) gross personal violence to an officer or servant of
the prison;

(b) mutiny; _

(c) incitement to mutiny.

Corporal punishment caqtbe or?etrﬁg %rg)s/o‘zy g;lethi}slietirg (%;n:;
i or Board of Visitors o ,

g&gﬁit to confirmation by the Secretary of Sfca;ce(.i of felony who
The same provisions apply to persons convicte

are detained in Borstal Institutions.

SCOTLAND.

itude in the convict
ing sentences of penal servitude
n’lzgflsozﬁs Igg'::rllrllegad are liable to co.rporal punishment for the
?ollowing offences against dlsmphnet.s-—t stiny
iny or open incitements to m ; .
Eg)) g:al;g;lgal vioﬁsnce to an officer or servant of the prison
isoner; .
or (i)feglizvsvslgrl:‘gusive or offensive language to an officer or
rison; ) ) )
ser(\(}a;n;dcifuﬁl; gr wantonly breakm.g prison windows or
otherwise destroying prison property;

ishment, wilfully making a disturb-
an(c? t‘grlxlg;l; Iigegn{);lrrg:fpt the order and discipline of the
prison isconduct or insubordination
ther act of gross misconduc
rec(lgir?;lg t?) be suppressed by extraordinary means.

i be ordered only by the Secretary or
Corporalspligisali;n%?ttﬁgnﬁisons Department for Scoﬂan;i,sgid
Depuy > ctice to submit each case to the Secreta;ydo > e
s o pr:(:tl before the corporal punishment 1s carrie .01111 . .
for SCOﬂ?'m ower in Scotland to inflict corporal pttlir&sﬁmen
fo;r filiest:eipllsinlalg-ypoffences in local prisons or Borstal Ins ons.
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PART II.

CORPORAL PUNISHMENT OF YOUNG OFFENDERS
BY COURTS OF SUMMARY JURISDICTION.

HisTory anD Existing LaW.

8. England and W ales.—Before 1847 Justices of the Peace
had no jurisdiction to deal summarily with felonies, and all
such cases had to be committed for trial at Assizes or Quarter
Sessions, however young the offender and however trivial the
offence. As a result, large numbers of children were com-
mitted to prison to await trial on indictment for small thefts
and other offences which, though not serious, were classed in
law as felonies. The conditions in the prisons were such that
these children could not fail to be contaminated by association
with hardened criminals, and in order to meet this situation
an Act was passed in 1847 ‘‘ to ensure the more speedy trial of
juvenile offenders and to avoid the evils of their long imprison-
ment before trial ”’. This Act (10 & 11 Vic. c, 82) enabled
any two or more Justices of the Peace to deal summarily with
any child under fourteen years of age charged with any offence
of simple larceny or any offence punishable as simple larceny;
and it provided that any child so dealt with might be fined
not more than £3, or sentenced to Imprisonment for not more
than three months, and, if a male, might also be ordered to be
once privately whipped, either instead of or in addition to
imprisonment. In 1850 the jurisdicti

, pply only fo boys under
fourteen years of age (13 & 14 Vic. c. I;73'1) 131,1 1862,yJustices
exercising this power to order whipping were required to specif
in their sentence the number of strokes to be mflicted; and it
was provided that the instrument used should be a birch rod
and that the maximum number of strokes should be twelve
(Whipping Act, 1862, section 1).

This jurisdiction was further extended by the Samma
Jurisdiction Acts, 1879 and 1899, which empo{”vered Justices ng
petty sessions to deal sum

; marily, not onl it}
simple larceny, but with Y y with offences of

e I all indictable offenc
homicide) committed by pers . esye(a?rtil e(1).f talxqga;

1 ons under sixteen

Whipping was among the penalties which the Justices were
em(%o.wered to 1mpose in Such cases, either insfead of or in
addition to any other punishment ; but this power of whipping
was again restricted to boys under fourteen years of age. The

t ximum number of strokes were pre-
scribed by the statute—for ‘¢ children ”’ (i.e. those urlx)der

twelve years of age) six strokes with a birch rod; and for

II

’

i those over
“ ersons *’ under fourteen years (Le. t )
thﬁzen:gmcrl) under fourteen years) twelve stgokes_vs;ttél gslzlggg
rod. The punishment was to be carried out in pn;llced, s soon
as practicable after the sentence had been pronou v d. mepee
to be administered by a constable, in the presence an lnspes
tor of other officef*of police of higher rank tnanba constable:
and the parent or guardian of the child W?.Sa .t% k r? ety
be present if he so desired (Summary Jurisdic ,
sections 10 and II).

Section 128 of the Children Act, 1908, ’a}m_endt%d tlslfl ncllrzilt;nr;
o ok ion . 1 andb“ yo‘ll)lsriigtu%irgso‘l} foulx{tleeneyears ”* for
“I‘utr‘lhs;dllgsoneﬁgt’,, 1821‘91;15 }171215(;1 the effect that under squi}cl)n e;(t)&
of th?a Ac%] of x8’} six strokes was the max1m1f1m ggn;l 5nthe
by whipping for %oys under fourteen years of ag éection he
C}{l'ldreg Act accordingly repealed the prov1s1cﬁ1 in section T

flthe Act of 1879, W%Jch had previously aut oglse 2 Tmaxi-
?num of twelve strokes for boys pvgr (’;lv{veeslvlfasartl) eegnthe four-
08 onwards six
;elir;ny;%r;befr%rﬁxicﬁ; Justices can order for any boy up to the
age of fousteel, i n the Treatment of
Departmental Committee o [
YIn Ig(%zfeidergpsubmitted a *Report on the vanou% ﬁngbticé(}ii
thzgnagvailable for dealing with t)ﬁlvem%e dcfgéls%i%%mcs)h whiec Dirch-
i ' e only ‘
glgm%fligg: I\lrgaso ﬁz?%ézn"‘uﬁ(s)us. _Thrgle tof[h the megnl‘)‘e;s; tslsgant?i
iect to the reservation that they wer
gl?iRtlc;p(t)rfwfllilEf)?rcé ?)rdered by a court of law servesh a us}elfu{

. o The other ten members recomm_endoed that w tﬁpt
pprpos}(: uld be retained as a punishment for juveniles and at
Fhe =i (zin powers should be extended so as to give tlfe courts
g‘lz ef)l{ils?cre%on to order a whipping in respect of any serious

" i lusion
. offence committed by a boy under seventeen . This conc

was prefaced by the following comment:—

e e ;
‘ trongly any indiscriminate use o
hi V‘gflg deplggcattﬁ:e Sboy gvss;ho. is nervously urtllstablih or

gexﬁglly hnbalanced the ghippéﬁg t}r&a}ortggrnﬁfd avrvrlrllo ha:;

ischievous boy, . , .
g(f)'? ?1 bge};xe érul}?gd zt home will make light of the tr)n:lnt.t‘cer
gng even pose as a hero to hi}s1 co;npa_mg}xlls.m:SVtesalelr1 Jl(gve
i ich whipping is the
that there are cases in whic Is the most salutar
ling with the offender; but, .

{ineeptgr?gs ?)fn %ﬁi 1i:l}glaracter amdldhorntebcucucinstiv.ing;salo(f:otglrﬁ:c

ippi hould not be ordere ]

boy concerned, whipping s e B o
i tion of these factors and esp

w1ihcs)(1)1rtngogrslgi§i§; whether corporal punishment has I?een

ggplied already, and, if so, with what result. . . . If, as

* Cmd. 2831. Published by H.M. Stationery Office. Price 2s. 6d.
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we recommend, whipping is retained, we see no reason
why it should be limited to certain offences. Cruelty to
animals or wanton acts endangering the lives of others
ought not to be excluded; but the character of the in.
dividual rather than the nature of the offence must be con-
sidered. Nor do we see any adequate grounds for dis-

criminating between boys under 14 and those between 14
and 17",

Legislation to implement the other recommendations made
in this Report was not introduced until 1932, and by that time
the use of birching had been abandoned by the great majority
of the Juvenile Courts in England and Wales. In the Children
and Young Persons Bill of that year it was necessary to re-
enact, with amendments, the provisions of section 16 of the
Summary Jurisdiction Act, 1879: and it was decided by the
Government of the day that, in spite of the majority recom-
mendation of the Young Offenders Committee, this oppor-
tunity should be taken to omit from that section the provision
conferring on summary courts their general power to whip
boys under fourteen for indictable offences. This part of the
Bill was therefore introduced in a form in whi

; . f ch it would have
had the effect of withdrawing this power of whipping from
courts of summary jurisdiction in England and Wales. 1In the

House of Commons the Bill obtained a Second Reading without
a division, and an amendment moved in Committee Stage to
retain the existing power of whipping was negatived without
a division. In the House of Lords, however, an amendment
designed to retain the existing power of whipping was carried
by 65 votes to 22. When the Lords’ amendments were con-
sidered in the Commons, this amendment was rejected without
a Division. The Bill then went back to the House of Lords

who insisted on their amendment by a majority of 4T votes
to 33, and the power of whipping was once mor

the last day of the Session the Biil returned again to the House
of Commons, who were then presented with the alternatives
of accepting this amendment or losing the whole Bill. In
these circumstances the House of Commons were persuaded to
accept the amendment, and after a Division it was carried by
133 votes to 44.

The Children and Young Persons Act, 1933, thus made no
alteration in the powers of the Summary courts to punish by
whipping indictable offences committed by boys under fourteen
The Act made one further change, however, which affected
the exer;:lilse o}f1 those powers. i
courts, though empowered to indi
committed by childlr':an, had a di i neable offences

. i1scretion t i
for trial if they thought fit, ang O, commit such cases
do so if the parent or guardian of the child de

e inserted. QOn
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. the summary
jurisdiction. By the Act of 1033 the sun
o the Summag ]1;.11;;%1 io deal summarily with lil'llld 1nd1$1tra11(ti)§
Sdtone wen:herqthan homicide) committed by chi .renl mdet
offences (o s of age—save only for those exceptiona cases
e yea}fild is,charged jointly with an older person w the
m Whl.Chg% trial and the court thinks it necessary 'mdict-
e f ’ortice to commit the child also for trial 21111 mfore
lg:;rf S}(S)igﬂ}],uiﬂith the other person. At present, thereiore,

young offenders under fourteen years of age are, with very

few exceptions, always dealt with by the courts of summary

i i 1 power to
jurisdicti ich alone can exercise this genera .
]uns'dllldllaon’wﬁh;)ci}:lgaboys of this age who are f(;)ufr;dmgu;(letz:i :If
punis bly ﬁeﬁces This power is still derived fro o section
;%(%lzgtaofe t(l)le Surrlmary Jurisdiction Act, 1879, w

amended by subsequent Acts) now provides as follows:—

surisdiction who deal summarily

‘“ A court o Su;l néi’iyo%uSSdilggi(::?able offence shall, 11;

o i 1?1 ' otpiler powers exercisable by Vlffntue Ot

addition to gth}ér Act, have power to 1m%915de a f fn ;12

this 05, am;’forty shillings and, when the ;:1 lblels rivatel3;
a}){ (fc(lajulgge the child to be, as soon as pracucaple, p

hipped with not more than six strokes of a birch rod
whippe

i of an inspector or other
by a constable, thiegrgzgrllccihan a constable, and also

?rfﬁ ‘fl?é ;ieggrlligee’ 012 1li.leg desires to be present, of the parent

- P hild.”’
or guardian of the ¢ wer applies only to indictable

It is to be noted that this_po England and Wales, there
offences dealt with summarly. Irrx;ary S ffences by whipping.

i ish sum
is no general power to punish

9. Scotland.—In Scotland the common law penalty of
. OC0 R

: 1l as young

- : s o applied to adults as we _
whipping, which Or;'glz;lglltlaytopgersons convicted sumnﬁanly a;s
offenders, was app ¢ ed on indictment. In 1851, however,

well as to those convict to add special statutory powers on the

it was thought desg;bllfad been conferred in England by the

lines of those which | the more speedy trial of juvenile
in 1847 “ for the : ection 6 of the
gf(f:;ngiize’q. lnI‘c wis accordingly provided, by s or Magistrate

udge
Prisons (Scotland) Act, 1851, that iﬁl};’ 'Iboyg under fourteen

: : ivate whipping ) nrison-
might punish by privase v u G e punishable by imprisc
years ot ag%;:on\{ltlcltglec:itggaﬁve of ir_npnsor_n.nent-o mtgﬁls’g‘if
it be ) d eevg either instead of, or in adc}l%onut fons e i
Izlnngnl;t ben(()ir tﬁz punishment was_fo be carried 0

ent; a

dvocate and
. : ; made by the Lord Advoca
ey s Secretary of Stafe. The same provision was
sanctione . yre- enacted in section 74 of the lrtlisx? g 2nd)
iﬁsec%ggg ywhich consolidated the Acts relating
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prisons, and it is still in force. At a later date, _the same
powers were conferred on burgh magistrates by section 514 of
the Burgh Police (Scotland) Act, 1892, and this section also
is still in force.

The Regulations made under the earliest of these Acts
provided that the punishment should be administered with a
leather tawse, and prescribed a maximum of thirty-six strokes.
They also contemplated that more than one whipping might
be ordered for the same offence. A few years later, however,
the position was modified by the Whipping Act, 1862, which
provided that for boys under fourteen the maximum punish-
ment by whipping should be twelve strokes and the instrument
used should be a birch rod. The same Act required the court
to specify in all cases the number of strokes to be inflicted,
and provided that no person should be whipped more than once
for the same offence.” These requirements were recognised b
the later Regulations made under the Act of 1860, which pre-

scribed for offenders under fourteen a maximum punishment
of twelve strokes with a birch rod.

These statutory powers under the Scottish Acts of 1860 and
1892 were expressed as exercisable ‘* in any case where it is
competent for any Judge or Magistrate to award sentence of
imprisonment, or of fine with the alternative of imprisonment *’.
By section 102 (1) of the Children Act, 1908 (which applied to
Scotland) it was provided that no person under the age of
fourteen shall be sentenced to imprisonment for any olfence
or committed to prison in default of Payment of a fine. Since
1908, thereforé, it has not been competent to punish any per-

son under the age of fourteen by ““ imprisonment or fine with

the qltgynati_ve of imprisonment >’; and it is arguable that this
prohibition in the Act of 1908 had the effect of extinguishing

in Scotland the statutory Powers to order boys under fourteen
law which could only be
ottish Courts, and up to

now the point has not come before the Courts in Scotland. In

practice, however, the question is academic; for in Scotland

the common law powers of whipping young offenders have
never been abolished by statute. The statuto

only to boys under fourteen years of age:

the Whipping Act, 1862, preserved the common law
in relation to boys up to the age i i

between the statutory and the co
recognised by the Regulations made in 1886 u
of the Prisons (Scotland) Act, 1860. For boys under fourteen
the Regulations had prescribed a maximum punishment of
twelve strokes with a birch rod, in conformity with the restric-
tion imposed by section 1 of the Whipping Act, 1862; but the
Regulations also contemplated corporal punishment for boys

15

i : hese pre-
d sixteen years of age, and for t
Eg;ivgggnafomugt;{emnu%x of thirty-six strokes with ::’thezi_ltlile}r1 govlvlsret:
or a birch rod. In 1923 it was expressly held1 by t ewergt h Court
of Justiclary that In Stw%ini}fﬁaggnflgogorﬁgo%o law offences
: 0 m
?erg?i{n:él czlegir?:;;?r?d by any statutory provisions (Mackay V.
.C. 16). . ]
Laﬁbiggg 3aJR(%apor2 was submitted by a.Depeilrtrl;[xen;caLe(rll?rgf
mittee which had undertaken an enquiry into }tx eE reli ment of
young offenders in Scotland similar to that of I% eortr’:‘gt hsis Gom-
mittee which had reported in 1927. In their el‘)che this Come
mittee made the following recommenda(tilon C1>Irll Scothand'——
whipping as a penalty for young.offen ers otlan 1: T ihe
““ Whipping is at once the simplest, the cheapest an he
p% gmethod of punishment, but these are n
rosey spfe er Zdvocating it. We are not prepared to re?omE
reasonshot it should be entirely excluded. =~ We are ?
PN ?1 wever, that as a method of dealing with ma g
9pm19?’ f?endel's, whipping should be very spgmngl}l/1 usee
]uv_emf 0’the ractical difficulty of determining 1rf1 %aCt c:;sr e
ov}vllr}c%e;) it wIi)ll do more harm or good. Tgethur eSS h(I))ul 3
tvivcuelars should be available for the court, zﬁl 1 u e;n e; should
be a medical examination in every case. _the maximum
age of a juvenle Oﬁendeg'iscl‘;a}c%e%ht:ayrgggr\}zf:tio’ns which we
it reas_oné‘ bliail V&?th tsl'xltz ]cf)urt should have powgr tfo orge;r-
?ﬁg ]011f§enr§ers under 17 to be whipped, instead of unde

16 as at present . 1 of 1 .2 aootied o
i Young Persons Bill of 193
chtlll:ng h gggenw%r;g the Hglése of Corgfﬁggz rl;aghgﬁiigr%%d cg:
) 13 . . Oung : ou ' i
proposaldthat f‘giigggh;;gs gddYed to the Bill providing th_a::.ri.srf
§%233§3 g ailt I;hall not be lawful for a court of summary ]

diction to order that any child shall be whipped ’. This pro-

ds
isi eleted when the House of Lor
insiste wast :ﬁbseiqigteilr:g};o(\lwers of whipping should tll)le retﬁiﬁfgﬁ
H;IS(IiStt%c(le %lﬁl aseﬁnally passed mad% noﬂaltgratlon in the co
I 7 ipping in Scotland. _
faw powers o %r%glewttllxlep I<):1(:]ug1rt];l in Scotland exercise the power
At the pregenin on summary conviction for a wide rangtz
o order whipp ogffences committed by boys under tITebagtet 1<1)
O'f o his b wer is derived from the common law: 'lutj e
e s o rried out in accordance with the Regulations
iy kg fard Advocate under section 74 of the Pnsor_lﬁ
Mt oy thet 0860 The Regulations made in 1886 are sti
'(SC? tland)aﬁ.é: ’thIe maximum punishments prescribed are—for
in force,

> al Committee

; ining. Report of a Department et

* ."fr&)t:(:tl?ﬁq;?g iﬂgm'lchg Treatment of Young Offenders, etc.”,
appointed to

published by H.M. Stationery Office. Price 1s. 3d.
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boys under fourteen, twelve strokes with
boys between fourteen and sixteen,
birch or the tawse.

the birch, and for
thirty-six strokes with the

EXISTING PRACTICE.

10. General.—The use of the term * bifth rod ’’ appears to
ave given rise to misapprehension in some quarters, and we
erefore think it desirable to explain at the outset that the

birch used for Judicial whippings is not a rod or cane but a

tured in English prisons for use in adminis-
tering corporal punishment to boys aged between ten angd six-
teen years:—overall length, 40 inches: length of handle,
15 inches: circumference of spray at centre, 6 inches: tota]
weight, 9 ounces. For boys under ten years of age there is g
smaller birch, of which the specifications are gas follows : —
overall length, 34 inches: length of handle, 8 inches: circum-
ference of spray at centre, 54 inches: total weight, 6 ounces,
There are no standard specifications for birches manufactured
elsewhere than in prisons for use by the Police in bj

In Scotland the birches used b
type. The tawse is a leather stra

or more tongues. The Regulations made under secti
of the Prisons (Scotland) Act, 18 i o oection

these cases, the orders of "th
the use of the birch.

A further misapprehension ig that the birch is soaked in brine
before use, in order to

_use, _ make the punishment more painful
The birch is sometlmes soaked in water, not brine, bIéfore it

I1. England and Wales.—The on] statutory requi
are those laid down in section 10 of tge Summratyry 3?11;11:?]3?;11:;

y the Police are of a similar .
P divided at one end into two |

17 .
Act, 187g—that the birching shall be adminis{eregi1 (fgepg;;aéggé
(5) s soon as practicable, (c) by a constab eli'lher rank than
f'an inspector or other officer of police of ] lgt be present,
g constab{)e and (d) in the presence, if he desires 21 o plr)ovision
of the pare;lt or gyardian of the child. There lstral D thority
enabling the Home Secretary or any qther ?t?'n in greater
to make supplementary Regulations Dt should be adminis-
detail the manner in which the punishment sho o ecom-
tered. The Home Office have, however, maden((:iertalllese were
mendations to the quicet 2nmstihnlsparrrzliagrtzghaI7 of Section IIF
. e .
2?):}?2 “I?I%énl: %f%égllggrllgglidated Circular to the Police of the
1st January, 1925:—

urt of summary jurisdiction
g a ::511}511 (gffeild((:ecr) to be birched, it tlis n:cgss:nr(}il
prderlngia yout the order to consider (a) eA . ?e and
() ‘the ﬁg ical constitution of the offender. > u%d ds
(o e ® glls sed for birching children under 10 s od &
ok theﬂrlo Itlhat used for older offenders; as rfgatrh es b,
-hghte(rl. ? f ractitioner should be consulted as : 1(1) he é)rity
priet 10? t}Fe punishment being carried out (tyr (;1 severity
P? gify i? there is any reason to suppose .ﬂﬁl %V e(; ild is in
gelilcéte health or is naturally of a specially

tution.”’

i i ehalf of the Police it appears
e eVl%eI;iCZ glg‘éilclegodlé?igﬁebinstmpﬁons have _be:ainbgel.f\cr’ig
that I vty cas the boy is to be medically examine before
e o C? 512 inflicted. There is, howeven; n(;) un:l versal
rog umShmflrll t this precaution should be taken an gven ader-
requ1remei1t‘ asome districts this medical ex;t)mu;aeo fake
;tlirég (?r:?y Ilfn it Is suggestes }‘zgertg eafg ugl;:'o(lﬁldsy for b%lieving’
et tho by 'Ol?tle;oiegzogt to undergo the _pumshmen;. nlor;
e bqyt m}tg is the practice for the Police Su%geo l, Dot
SOIIne tglsgignige the boy beforehand, but also to be p
only

while the punishment is being admipistered.

i i der
o Quarter Sessions against an or

An appes mayab:i:;?(?n; (?ther order made by a silirlg;gg,xy
for irine, ast ogf a juvenile offender, and ‘ghe pﬁ: dar};
s s respe:l mav be lodged at any time within fou eenls a¥e
D oalon, { the}:)rder. In these cases, however, appez}(i e
O he ma}cu}xlg onot been found necessary to adppt a} %r]ac gg o
T g ﬂ?s birching until after the expiration o ?i p riod
Leniag hea eal proceedings could be commence q o
T eres at the punishment shall be administere s
Soon 2 reqmifsable ’#; and, unless the parent or other re_pret:s%rlle

?:ggeazfpiﬁz :::hild signifies his intention to appeal agains
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order, the birching is normally carried out at once—sometimes

immediately after the rising of the court and almost always on
the day on which the order is given.

The punishment is usually administered i a
room either within the precincts of the ¢
bouring police station. “The birch is applied across the but-
tocks, on the bare flesh. The method most commonly adopted
is to bend the boy over a low bench or table. Hig hands, and

sometimes his feet also, are held by police officers. This is
done in order to ensure that he shall not move, for if he
‘moved a stroke of the birch mi iti

cell or private
Qurt or at a reigh-

takes the boy on his back, drawing the boy’s hands down over
his shoulders; another constable holds the boy’s feet

. ) ,» drawing
his legs round the sides of the first constable; the first

¢ constable
then leans forward, and the birch is applied by a third, We

have also heard that in one Police Force the custom is for one
constable to bend the boy over and hold his head

C . R between
his knees, while a second officer administers the birch. And

in one district the boy is strapped to an apparatus similar to
the triangle used for corporal punishment in Drisons.

The parent or guardian of the child has 3 statutory right to

be present at the birching, but we understand that ip practice
parents rarely exercise this right.

I2. Scotland.—In Scotland there are no statutory require-
ments, but whippings ordered under the common law are
carried out in accordance with the Regulations made by the
Lord Advocate under section 74 of the Prisons (Scotland) Act,

A made on the
_June, 1886. They provide that the punishment is to be
administered in a police office or

lin : cell appointed for the urpos
by the Sheriff, if possible within or adjoining the courtl-)h(glll)s,eg3
and that it is to be carried out in the presence of the Chief
Constable or other officer of polic

e of a rank not below that of
sergeant. The parent of the child has no right to be Dresent.

I9

i in cases
medical supervision is required by the Regulaﬂé)ilé;loglgcﬁﬁoner
where the court specifically orders that a me B formed
shall be present at the birching: but we have e Police Sur-
that, in Edinburgh and Glasgow at any mtﬁ' birched, before

eon examines every boy who is ordered ;co € oot while the
tghe punishment is %’dministered, and is also pre
irching is carried out. i : wous 1o
blrICnhlgcgotlSa(rzld there is no general right of appga}lsagggggg fmy
the right in England to appeal to .Qqart.e{.Sgsszh e only right
decision of a court of summary jurisdictio on a point of law; -
f appeal is to the High Court of Justiclary ccordingly pro-
and th eals are rare. The Reguiations Sectt 8y b e
%friléie ttlf:f, %)}Ix)ere birching is OFgffe%nghinplgll; r:vent on the
administez;fdhaist issog?dearsedl.)os.lst1 ise:co be administered bric%ic%erz;
e e 1tC d for the purpose by the Shenff——};mnpa Droved
polico i hcer d the birch used must also have elf ttcﬁ:ks on
D ™ The birch is applied across the bu nishment
£he bave flesh; and the Regulations require etition of it to be
gl Sy e b e s e 2L
» 1 me .

o i }Ne t?lree blg foio be laid flat on a forrél,htovif(% nPgOI;ICi‘;
Eggfguiﬁté;gogsmde the form ﬁ":leei(:}tlhiiﬁdéfgger administers
?Illtéoglin??}?nglr?t Oth\?ehlllsnflz(;ts’tav:ldl that a similar procedure 1s

followed in other parts of Scotland.

NUMBER OF BIRCHINGS ORDERED.

' ing table shows the

Wales.—The following ; the

I3. Englfand faggchings ordered by cogrtf. of Zﬁ?ﬁfﬂl 11900
g)igtliloﬁufg El;fgtl)and and Wales in each of the y ‘

to 1936:— 1926 ... 365
N 1913 .. 2,219 7 .. 247
igc())(; g%gg 1914 ... 2,415 ;gzé ... 188
9 vew 2;991 1915 e 3:%54 1929 . 186
]:902 . 2»898 1916 P 4’ 4 1930 e 135
1903 o, 2800 1917 ... 5,210 1031 ... 147
Soim s owm o
P ] I 19 e ? e 102
;gg? e 2282 1820 I,%fég igﬁi 142
eva 3 ZI P 21
1908 ... 2,053 1002 .. 556 133 -
922 6 ... 166
]I:g(I)g N §)§02 1923 P ggé I93
I0IT ... 1,727 eron S o1
912 ... 2,164 .1925 the war years 1915'18’ _the
Apart from a marked rise during the t this period.

irchi steadily throughou
%%ﬁbfﬁggéihggg&hizéggé% to a decrease in the numbers
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a considerable increase ‘in the number

brought before the courts. In 1932 the number of boys ynder

fourteen dealt with summarily for indictable offences was 8,449,

Or 404 per 100,000 of the estimated p({ﬁulation in that age-
: S

available to the courts
In recent years birching

: ) 2 per cent,
of the total number of cases in which there wag power to apply

it: the other ¢8 per cent. of cases have been dealt with by other
methods.

In the great majority of the Juvenile Courts in England nd
Wales the use of birching has been entire] s -

y discontinued. Th
birchings which still occur are ordered b ¢

Y a small number of
_the exceptions i i

14. Scotlard.—The following table shows the
of juveniles ordered to be whipped b
each of the years from 1600 to 1936:

I000 ... %31 1013 ... 407

_total numbers
Y courts in Scotland ip

1926 ... 279
Igor ... 660 1014 ... 499 1927 ... 201
1902 ... 546 I915 ... 562 1928 .. 135
1903 ... 425 1916 ... 8oo 1929 ... 183
1004 ... 574 I917 ... Q25 I930 ... 161
105 ... 457 1018 ... 755 1931 1. 209
I906 ... 450 I0I9 ... 400 1932 ... 173
1907 ... 371 1920 ... 338 1933 ... 210
1908 ... 46y 1921 ... 255 1034 ... 237
1909 ... 328 1922 255 1935 ... 239
1910 ... 268 1923 ... 316 1936 ... 230
I9IT ... 450 1924 ... 283

912 ... 4
In Scotland, as in England
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eat—from 731 to 230, as compared with the r;igrcehgﬂcllﬁ
%:rngland from 3,385 to 166—and at the pre?en':1 tlmlen broportion
ings are ordered in Scotland than in Englan Birchin g is much
to the total number of offenders dealt w1th,d ir In 135, for
more common in Scotlarlljd m%njéger%ﬁgslaam.n d guilty of a811
3 *enumber o ,
ggzgnc%lse,inﬂjivgﬁﬁi ggurts in ]%I;glggg %I;geggkzz Vggsb??éﬁgd,
* . er cent.) v ;
(I)rfl vghotrll:mIc(I) 2in (tcl)llt.e sz?ng year the corresgondmg nég?:)dertowﬁz
I 2100 of whom 231* (or I-63 per cent. thwezetglrnumbers of
b‘itr,chgc'l These percentages are related to the Obers e hom
juveniles found guilty, not to the restricted n;IeH:iesired to com-
irching was a possible penalty: and, if it we countries, make
are th% extent to which the courts, In th-‘f[ twguld be necessar
{)1 e of their powers to order whipping, 1 wl nd the Juvenile
ts y ke all gvance for the fact that in Elllg affences and only
(?olﬁgs gag grder birching only forfliﬁgtasvﬁegeas > Seotland
ears o ) ixteen
Sl an b ordre o ol 2 e L
. ces. > o Tt
?tn?s fggtapgsl;ii%ﬁeriggfnglieo agnexact comparison of this kind,

ARDY of the
" for the Scottish statistics do not indicate how many

i ; law
ixteen were common
a%%rlds have been a competent
little doubt that in the cases in
whipping is ordered more freely

offences committed by boys u
offences for which whipping
penalty. There is, however,
which it is a possible Penal:fiy
n Scotland than in England. he use of the birch has
In Scotland it is not the case that the towns. Of the 230
been cbandoned by the dours e g in Fdinburgh, :
burohings ordefied gI}nI%bérgeen. The other 65&?2‘:;&3??% o
!Ir: Gliigogaf;ﬁvgly small number of districts
in a com

country.

MARY OF EVIDENCE.
ot e problems referred to us for

15. In our examination of th arily by practical con-

A influenced prim c
enquiry we hagewbeeego lrxlxo‘c desire to entert mti)n aéli)éwlfn}ﬁz
Haoratione, fal}che hilosophy_of punishmen ‘made by some of
gwlrsé::}l silfo Iée?tain sta{)tements wh;chbllla\trg 2(&2 oome preliminary

wi ink it desirable to © ich Parliament
the witnesses we think it eral principles which Pa ¢
observaions regaxding the general prncipes s Eariedion

as lai

ith young offenders. __ —
= : ° tb the number of birchings or;i:;oegdill)]}é 'iligure e
* These figures }'elat?;h case slightly less than the corrh o e s
Courts. Th_ey are 111i1 ea_n this paragraph and in Pamgmp‘urisdiction, ‘plana-
the tables given ear erl1 e e courts of summary l]nmary son, and in
ﬁorllx . thatftgvoziiltdarg:sare ordered to be birched by su
each year a fe

than Juvenile Courts.
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Theorists have recognised that
on three main grounds—retributi
but the changes which have take

during the last century have been aj

Ing t aimed inati

igg)lg)mutwg elfement to the other elemen‘csa to?ulc)izggeartmg thg

people'wo Sldar as concerns young offenders, at any ra(ig efm

people would gow de_feqd methodg of treatment based b elw

o he retri utive principle; and in the Children and {),ure v

Coma ot 2h b et prely dneted e Javen
I r1

of reform. Section 44 of that Act progidrélé1 ?é}étqg grl:r;ligfﬁt

in dealing with a child or

it young person who is b

welfare %Sf %Iﬁe(ﬂﬁ.’l}ger or otherwise, shall have lfggagr}zlt E(;: ff[)}rle
case take ste Cfl or young person and shall in 3 pr c
ings and forps Or removing him from undesirable surf Opﬁr
education an ds’frcalzlrlliigg that V‘ll)rOper provision is made f(())ru I;u;
Lo, . We are

any modification of the principics ne?; g)orgip;egeg to recommend

punishment may be justified
on, deterrence and r(Jeform—

n place in our penal methods

f;’;;’e (fcﬁﬁlil;;tégl}y argl;}rlnents In favour of birch
1 on the retributive princi

wimeses who advocted Bchng 4 5 s o 1

o ders Instanced cases in which offences b Y Ior young
used considerable damage to pr y children had

in these cases it gave small satisfggt?cr)tzg,’t ane represented that

to hear that the offenders had ‘ 0 the property-owner

probation. We fully recoeni : . :
of offence th.e courtg shoglgdmlS;Zatrh’cilrﬁ mi dealmg-Wlth this type

methods designed solel i
y to satisfy the indi i

S{x(r)ir‘:rsle;vsgo have suffered loss or damage bylgtﬁzhc?flflex? o e per-
s opposed birching on the ground that thgeinetohthgg
V{arléways be educative and Ore-
ig;%u’lfl igogh(eiea; witlghchildren by ma;%{leoed;ch&thi](iv:r;gerpour’gs
e’ sense that th tive
principles  por e that Z}écare based merely on retributive

should never in any ¢ ept the view that their mett
y circum in ethods
element. There are cases in w?fi?:ﬁci oade any punitive
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. rporal : punmishment
ensuring that the offender %ﬁlﬁgg t})ﬁ 1s the best means of
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On what grounds is it permissible to seek to justify birching
as a penalty for young offenders? The retributive principle
has been rejected; and, as birching is not a constructive
method, it is only in very exceptional cases that it could be
said to be reformative in the full sense of the term. Birching
could thus be justified only by its value as a deterrent. Sec-
tion 44 of the Children and Young Persons Act, 1933, while
it directs the attention of the Juvenile Courts primarily to the
reform of the offender, does not exclude the deterrent prin-
ciple; and in our view it would not be inconsistent with the
general principles laid down in that section for the Juvenile
Courts to apply, in appropriate cases, a method of treatment
which is purely deterrent in character. There are, however,
two aspects of the deterrent element in punishment. A deter-
rent penalty may be imposed either to deter the offender who
suffers it from repeating his offence, or to deter others from
committing similar offences. In the case of young offenders,
at any rate, we think that the second of these two objects
should always be subordinated to the first—i.e. if the penalty
suggested is not the method of treatment most suited to the
needs of the individual offender, it should not be imposed
merely on the ground that it is calculated to deter others.
The needs of the individual offender must be the first con-
sideration, and a purely deterrent penalty should be applied
only if it is considered to be the most appropriate treatment
for the offender himself. If it also has the effect of deterring
others, so much the better; but that should always be a
secondary consideration subordinate to the first.

16. In these circumstances we have, from the outset of our
enquiry, directed our minds to the question whetuer birching is
in fact effective in deterring the child so punished from commut-
ting further offences. There is very little statistical evidence
on this point. Apart from some limited figures collected by the
late Sir William Clarke Hall and published in his book
< Children’s Courts *’, the only published statistics, so far as
we have been able to ascertain, are those given in the Report
published by H.M. Stationery Office in 1920, of an enquiry
into juvenile delinquency by the Juvenile Organisations
Committee of the Board of Education. The enquiry was
conducted in four selected centres of industrial popula-
tion, but the figures relating to birching - were obtained
from two centres only—a large seaport and a manufac-
turing town. These showed that out of 574 children birched,
222 appeared before the courts again within six months, I09
within twelve months and 109 within two years. In all 440, or
over 76 per cent., were charged with a fresh offence within two

ears of being birched. Comparison of these records with those
of children dealt with in other ways appeared to show that
birching had been less effective as a deterrent than wother
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methods of treatment. While 76 per cent. of those birched had -

re-appeared within two years, the correspondi

those put on probation was nearly 48 pegocecgilgg orrigréﬁggnf:é
35 per cent., and for those bound over 28 per cent. From these
figures the Committee drew the conclusion—-" apparently the
use of the birch does very little good, for one out of eve yf
birched returns in less than one month ”’. In considerinrythour
?hg;r%sl el;l zsiatlcgl todthe Fresent enquiry, it is to be remeribefgg

re based only on the experience )

related to the last years of the war, vxI/)hen the gflrtnvi,)%rgo(\;;nls)i? I;zd
Ings were far greater than at any subsequent time and w1<1:e1;

there were many exceptional i i
o Teare delin}(;uencyp. nal factors influencing the problem

Some of the witnesses who have given evi
have supplied us with limited statistigcls basegld::ll C;mbr:forzeceui
cases. In one town, out of 100 boys birched before 1936 onil
29 had made no subsequent appearance in the courts: é h g
zx:l‘tl):?qg;nﬁl% been founddguilty of minor offences only .but t?le

] ad re-appeared on more seri ,
witness had collected information from Oeliléhfhé)l;ggss. 11? noltll}eﬁ
't7q bcgrs ﬂllzad been ordered to be birched in 1935, and ’had asce
cill?fts Iat 19 of these boys had appeared again beforisctfir
¢ . hndanother town, out of 7 boys birched during 193 ang
. rgapesses in e Sone o e oo T

oW, , ¢ 18 boys i i
eighteen months ending in Ju%,y, ig;;?erxlobllrg(liedaguncrll g the
a}t)}?eareqfone four days after he had been birched ael?d};hre-
0 erg within three months. In Scotland larger groups of res
can be obtained; and we were informed by one vfr)itn Shat
In one town in Scotland, out of 133 boys birched durfrfz tI};a3t4

and 1935, 48 (or 36
With fither of(fenges.per cent.) had subsequently been charged
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'by other methods. The cases selected by the courts as appro-

priate for birching may often be boys who are more likely to
offend again than those to whom the courts apply other methods
of treatment; and in these cases re-appearances may be due, not
so much to the ineffectiveness of the penalty applied, but rather
to the character and disposition of the boy. Purely statistical
comparisons of the effects of various methods of treatment are
of little value unless it can be shown that the persons to whom
the different methods have been applied were roughly of the
same type; and in the case of young offenders it is particularly
difficult to obtain figures of comparable cases, dealt with other-
wise than by birching, which could be used as “‘ control-
groups >’. In these circumstances we came to the conclusion
that in this part of our enquiry we should be compelled to
dispense with statistical evidence and to rely very largely on the
views which have been formed by persons with wide practical
experience of dealing with young offenders.

17. Corporal punishment is a question on which people are
apt to hold strong views, and in many cases these views are
based on sentiment rather than on intellectual conviction. This
is not confined only to those who are opposed to corporal punish-
ment: it is common also among those who support it. Strong
opinions are often expressed, both for and_ against corporal
punishment, by. persons who have no special knowledge or
experience of the treatment of crime and base their opinions
purely on a priori assumptions. Even among those who have
had practical experience in dealing with offenders, there are
some who have approached the problem of corporal punishment
with preconceived opinions or a strong personal blas which has
coloured the views which they believe themselves to have formed
purely on the basis of their experience. We have kept this

> constantly in mind throughout our enquiry, and we have done

our best to discount extreme views which appeared to be based
more on sentiment or emotion than on reason and experience.
Particularly in relation to the question of corporal punishment
for young offenders, where we have found it difficult to obtain
any other evidence in corroboration, we have been careful to
rely mainly on the evidence of those who have studied this
problem coolly and dispassionately in the light of a wide
experience in dealing with young offenders.

We do not think it necessary to summarise all the arguments
which have been advanced by witnesses both for and against
the use of birching. We shall refer to the main arguments,
both for and against, in setting out the conclusions which we
have reached. We think it right, however, to indicate briefly at
this stage what views were held by the main groups of witnesses
who gave evidence before us.
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still an increase in the numbers of children brought before the
courts, but the rise is much less than it was in the years 1934
and 1935 and the figures give some reason to hope that the
increase which began after the passing of the Children and
Young Persons Act, 1933, has now been checked. The
significance of these’ figures is discussed in Chapter III of the
*Report on the Work of the Children’s Branch of the Home
Office published in January, 1938. As regards the argument
that the powers of birching should not be abolished at a time
when juvenile delinquency appeared to be increasing, we
would point out that this argument is valid only if it is accepted
that birching is in fact an effective means of ensuring that the
offender will not offend again.

The Children and Young Persons (Scotland) Act, 1932,
accepted the principle adopted in England that Juvenile Courts
should be constituted from a separate Panel of Justices of the
Peace selected as having special qualifications for dealing with
young offenders. It provided, however, that this system
should be introduced in Scotland only in areas to which the
relevant sections of the Act had been applied by order of the
Secretary of State for Scotland; and up to now this system has
been infroduced in only three counties in Scotland—Renfrew,
Fife and, very recently, Ayr. In other areas in Scotland,
young offenders continue to be dealt with in the Sheriff Courts
presided over by Sheriffs and Sheriffs Substitute; and also,
in the towns, in the Burgh Courts presided over by
Burgh Magistrates, who are drawn from the Town Councils.
From the evidence given before us it appears that in the matter
of birching there is a marked difference in practicg between the
Sheriff Courts on the ong hand and, on the other, the Burgh
Courts and the few Juvenile Courts constituted in accordance
with the principles laid down in the Children and Young Persons
(Scotland) Act, 1932. The lay Justices and Magistrates who
sit in the new Juvenile Courts and the Burgh Courts, though
they have not pronounced themselves as being in favour of the
abolition of their powers to order birching, do not in fact apply
this penalty except on very rare occasions. We heard evidence
from members of the Scottish Justices and Magistrates Associa-
tion, who informed us that their Association was divided on
this question and that they were therefore unable to express any
definite opinion on behalf of the Association as a whole: but
(with one exception) the members of the Association who
attended before us were themselves in favour of the abolition
of this form of punishment, and they produced evidence which
indicated that it was rarely used by those courts in Scotland
over which lay Justices or Magistrates presided. This contrast
between the attitude of the Sheriff Courts and the Burgh and

* Published by H.M. Stationery Office. Price 2s. 6d.
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Juvenile Courts was also brought out in the evidence given by

authorities responsible for the institution of proceedings against -

young offenders in Scotland. (We should like to mention here
the very great regret with which we heard of the sudden death
of one of these authorities, Mri-ﬂ] . Drummond Strathern, Pro-
curator Fiscal at Glasgow, shortly before the day on which he
was to have given evidence before us. We were fortunate in
having received from him an unusually detailed written state-
ment of the evidence which he had proposed to give; and we
are glad to think that, although he did not attend before us in
person, we were not altogether deprived of the assistance of his
wide experience as a public prosecutor.) The birchings ordered
in Scotland are ordered almost entirely by the Sheriff Courts;
and the Association of Sheriffs Substitute of Scotland, from
whom we received representative evidence, were unanimously
of opinion that corporal punishment should be retained as a
method of dealing with young offenders. They regarded it as
the most suitable penalty for a number of offences such as
wanton damage to property, and they also considered that in
many cases it was an appropriate method of dealing with
serious assaults by one boy on another and with indecent
assaults on young girls. A majority of the members of the
Association were in favour of extending the power to order
birching so as to apply to all boys under seventeen years of age.
19. The witnesses who gave evidence on behalf of the National
Association of Probation Officers were definitely against the re-
tention of any power to order corporal punishment of young
offenders. They expressed this view both as individuals (two of
them were themselves Probation Officers of long experience) and
on behalf of the National Executive of their Association; and,
while they had not taken any special steps to ascertain the
opinion of all their members, they assured us that this was also
the view of an overwhelming majority of the Probation Officers
in England and Wales. They based their view mainly on the
ground that birching was not a sufficiently constructive method
of treatment: it made no attempt to deal with the causes under-
lying the offence and for this reason had not, in their experience
been an effective means of improving the child’s conduct. The);
had also found that where the courts resorted to the use of the
birch there was a tendency to deal with the case at i
giving an opportunity for the i
enquiries into the offender’s previous histo

stances. These enquiries are of

In Scotland there appears to be les:

L $ Unanimity on this questior
among Probation Officers. Before giving ev?élence be%o:: 1(1)5
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the Scottish Branch of the National Association of Probation
Officers issued a questionnaire to all their members, and the
replies disclosed a wide divergence of view—some members
believing that birching was a valuable deterrent and others, a}
the opposite extreme, being wholly opposed to it on psychologmaf
grounds. The representatives who gave evidence on behalf Od
the Branch put forward a compromise view which, they assure
us, had the support of the great majority of their members.
They admitted that there might be a small number of cases in
which birching would be the most suitable method of treatment;
but they considered that, so long as the power to order it was
retained, there was a risk of its being applied in unsuitable cases,
where sufficient enquiry had not been made into the circum-
stances of the offender and his physical and mental condition.
Rather than retain the risk that birching might be used in the
many cases for which it is unsuitable, they thought it preferable
that the very few boys who might benefit from corporal punish-
ment should be dealt with by other methods; and they therefore
considered that the balance of advantage lay on the .51de of
abolishing the existing powers of ordering corporal punishment
for young offenders.

In certain areas in Scotland the probation work is done by
voluntary workers who are not employed as Probation Officers
on a full-time salaried basis. Many of these are not members of
the Scottish Branch of the National Association of Probation
Officers, and we do not know how far they are in agreement
with the view summarised in the preceding paragraph. We have,
however, received from -the Edinburgh and District Juvenile
Organisations Committee, which is responsible for organising the
voluntary probation work in Edinburgh, a memorindum advo%
cating the retention of corporal punishment as a method o
dealing with young offenders.

. The vi f the English Police were put before us by
reéfesent:ﬁzf;v gf (‘zhe Commgissioner of Police of the Metropolis,
and of the Association of Chief Constables of Cities and
Boroughs,in England and Wales.

h issioner’s representative was in favour of birch-
ing; 5:)u(t:(illfam};loin‘ced out tllzat the Metropolitan Police have had
little recent experience of the effect of this form of.pumshmer_llt,
since its use has been abandoned by the Metropolitan JuVeI;lll e
Courts. In the Metropolitan Police District it is now used only
in the outer districts lying outside the area covered by the
Metropolitan Police Courts, and even in these districts cases
are comparatively rare. The Association of Chief Constables

ave evidence based on the results of a questionnaire which
ad been completed by 69 Chief Constables in various parts
of the country. A substantial majority of these were in favour

B
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of retaining the existing powers of ordering corporal punish-
ment for young offenders, though they emphasised the import-
ance of providing sufficient safeguards to ensure that it is ap-
plied only to those offenders for whom it is an appropriate
penalty. From our examination of the individual Chief Con-
stables who gave oral evidence on behalf of the Association we
derived the impression that this support of birching is due very
largely to the anxiety felt by the Police at the recent increase
in the numbers of young offenders brought before the courts.
There is undoubtedly a feeling among some Chief Constables
that this increase may be due in part to a tendency of the
Juvenile Courts in recent years to apply more lenient methods
In dealing with young offenders, and that the time has now
come for the courts to try, even as an experiment only, more
drastic methods which might have the effect of checking the
increase. As we have pointed out in paragraph 18, this view
may be modified to some extent by the statistics for 1936,
which afford some ground for hoping that this increase may
already have been checked. In any event, even if some more
drastic method of treatment were needed, it does not follow
that birching would be the most appropriate and effective
method to choose. The representatives of the Chief Constables’
Association explained that they had advocated the use of birch-
ing for this purpose, not because they attached any great merit
to corporal punishment as such—indeed they were fully aware
of some of its de-merits as a court punishment—but because
it seemed to them that under the existing powers of the Juvenile
Courts it was sometimes the only penalty available which laid
sufficient emphasis on the punitive element. We believe that
the views of the Chief Constables would be met if, in lien of
corporal punishment, some additional powers were conferred

on the Juvenile Courts to impose penalties involving some
element of punishment for the offender. g
this aspect of the matter in paragraph 31.

The Scottish Association of Chief Constables felt unable to
accept our invitation to give evidence on this question. We
have, however, received a memorandum from the Joint Central
Committee of the Scottish Police Federation, which is an elected
body representing all members of the Scottish Constabulary
below the rank of Lieutenant. This memorandum showed that
on the value of birching as a method of dealing with youné
offenders, opinion among the members of the Joint Central
Committee was sharply divided. The majority considered that
corporal punishment by order of a court js an inadequate, and
In many cases positively harmful, substitute for parental cor;trol‘
and that when it becomes necessary for a child to be punisheé
by the State, instead of by his parents, other methods of treat-
ment should be used. The minority thought it inexpedient that

We refer again to
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corporal punishment should be abolished entirely, and con-
sidered that it should be retained for use in suitable cases. The
members were almost unanimous, however, in thinking that, if
corporal punishment were to be retained, the duty (_)f administer-
ing it should not hg laid upon the police. They pointed out that
the punishment of offenders is no part of the ordinary duties
of the police; and they considered it undesirable that any police
officer should be compelled to undertake a duty which had the
effect of inspiring fear and resentment in the minds of the
children in the district, in place of those feelings of confidence
and trust which were essential to successful police work among
children.

2I. On the medical aspect of this question, we have heard
evidence from medical-psychologists, psycho-analysts, and
doctors who have had practical experience in examining boys
ordered to be birched and in supervising the administration of
the punishment.

We are satisfied that, from the purely physical point of view,
there is no special danger in this form of punishment. As
usually administered by police officers to juveniles, six strokes
of the birch will do no physical harm to a healthy boy—indeed,
from the point of view of securing an effective punishment, the
greater danger is that the punishment will not be sufficiently
severe—and a medical practitioner who has supervised a very
large number of birchings in Scotland has assured us that for
a normal boy even twelve strokes, the maximum permitted in
Scotland, involve no danger from the physical ﬁoxgt of view.
There are, of course, some children who are physically unfit
for this form of punishment: but we believe that even under
the present system, where previous medical examination is not
universally compulsory, there are few cases *(if any) in which
boys are birched who are not physically capable of bearing
the punishment. There would be no great difficulty in dewliln%
further safeguards which would reduce still further the ris of
any physical harm resulting from the use of this form o

punishment.

i dical examination will normally suffice to decide
wlﬁtﬁg‘ei II‘tl)((iycis physically fit for birching: but to assecsh_sﬂia
boy’s psychological and temperamental capacity is a more diffi-
cul}‘; mafter. All our medical witnesses have stressed thehxm-
portance of this aspect of the matter, and even those who have
advocated the use of corporal punishment in proper cases have
admitted that some of the boys who are passed as physically
fit for birching are definitely unfit for this form of punishment
from the psychological point of view. Medical witnesses have
stated that the medical examination normally carried out in
these cases by an ordinary general practitioner has not always
sufficed to prevent a boy suffering from certifiable mental defect
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from being birched; and there are clearly many degrees of
psychological or temperamental unsuitability, far short of
actual mental defect, which should preclude this form of punish-
ment. We deal further with this aspect of the matter in para-
graph 25.

The medical-psychologists who gave evidence before us saw
great objection to birching as a judicial punishment for young
offenders. While they admitted that there might be a few cases
in which corporal punishment would operate as an effective
deterrent, without doing any psychological harm, they con-
sidered that the selection of these suitable cases was a difficult
task involving detailed investigation and observation by a
skilled medical-psychologist over a comparatively long period.
On the other hand, they recognised that corporal punishment,
to be effective, should follow as closely as possible after the
offence, and they considered that it would usually be undesirable
to carry out a birching after the delay involved by the prolonged
investigation which they regarded as an indispensable pre-
liminary. A more extreme view advanced by another witness
in this group distinguished between punishment for the offence
and treatment of the causes underlying the offence. This witness
was of opinion that corporal punishment (even by order of a
court) was psychologically unobjectionable if it had been made
clear to the offender in advance that corporal punishment would
follow as a certain penalty for his offence, and he maintained
that in those special circumstances the infliction of the punish-
ment previously stipulated would afford a salutary emotional
discharge for the offender. He stipulated, however, that after
the need for punishment had been satisfied, the child should
be subjected to further analysis in every case and should receive
such psychological treatment as he might be found to require.
The witness considered that some psychological investigation
was necessary in the case of every juvenile offender (other than
those charged with merely technical offences such ag playing
football in the streets, etc.) and he admitted that his proposals
could not be carried out unless every Juvenile Court coulq call
upon the services of a fully-equipped psychological clinic. We

find it impossible to relate these proposals to the practical realities
of the existing situation.

The psycho-analysts’ view of this
girgely on aflh theoretical analysis of the
esire to inflict corporal punishment. It is v. i
justice to this view in the sma oy Sifficult to do

space which :
riefly stated, it is that the i : we can allot to it.

Impulse to punish—
the treatment, reform, or even pre p as opposed to

: ventive detention of an
offender—derives from an element of sadism which, in a con-
scious or (more often) unconscious fo

. Im, exercises an influence
over the thoughts and actions of a majority of the community.

question is based very
impulses underlying the
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nishment, in so far as it is imposed merely for punishment’s
sPaIi:e, is an expression of the hatred felt by the commlfm&tly
towards the person who has offended against the laws o ﬁ
community. This element of sadism, which is present 1n_:;;1
punishment gua punishment, is accentuated when the punis i
ment takes the form of inflicting physical pain: for co;po;a
punishment is not only an expression of hate impulse, but is also
a direct or indirect expression of sexual impulse. Conscious
sadism is recognised as a form of sexual perversion, and a
system ‘of judicial corporal punishment may pander to unc’ﬁrll-
scious impulses which in essence are sadistic and sexual. e
practical implication of this view is that corporal punishment has
a bad psychological effect on all concerned—in satisfying sadlstllc
impulses in those who order it or inflict it, and possibly in appeal-
ing to masochistic tendencies in those who suffer it. ThJSdVIﬁW
applies equally, of course, to the corporal punishment of afu S.
We do not feel qualified either to assent to, or to dissent rqrﬁ,
this theoretical analysis of the impulse towards corporal punis li
ment. We feel compelled, however, to point out that .the fu
implications of this view would affect many forms of pumshmenc{
other than corporal punishment and would extend far beyon
our terms of reference. Psycho-a}nalysm is a comparatively nev(;
method and we do not think that its development has yet reaghe.
the stage at which its hypotheses can safely be made tlhe faSls
for a drastic and far-reaching reconstruction of the whole of our
penal code. We do not feel that we can go further thanﬂto
record the view that corporal punishment, whether of (]ig\{%n (;:
or of adults, may be liable to bring out in certain indivi utad
unwholesome tendencies connected with sadism and plerver €
sexual impulses. We are unable to base any practlc? flecolin-
mendations on the views expressed to us on behalf of phycho-
analysts: and we feel obliged to add that none of the witnesses
who has had actual experience of supervising the admlplstrthgp
of corporal punishment has ever observed any overt signs in thl-
cating that either the victim or the person adm}rnstenn% ' tie
punishment was deriving from it any masochistic or sadistic

satisfaction.

think it necessary to give any detailed summary
ofzt’fl.e sz;‘c,lso ;:);ressed to us by individklllal w1tﬁlesses;1 fallltlng ottilté
i i oups with which we have dealt in
ggaiegliggfogér;gg%hif %Ve ma;ly addf, howeverﬁeglggmstaﬁg

1 inst the birching of young o

:ﬁggzsigt%tgo?;t&graliﬁs oral evidence or in written memoranda)
by the Child Guidance Council, the Society of Friends, the
S%,andin Joint Committee of Women'’s Industrial Organisations
and thegWomen’s Co-operative Guild. While our enquiry was
proceeding, resolutions against birching were also received,
either by the Committee or by the Home Office, from the
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National Conference of Labour Women, th Nati
o ) Lo ’ tional Women
Citizens’ Associations and from vari other isati
roughout the country. ous other organisations

CONCLUSIONS. ee

23. We have given careful consideration i
3. V \ I I to all th :
(\z)};;(c:lklllsliso I:;wta}\;lattb%g OII; tlhls question and we have coingvtge{tlgg
lus al the balance of advantage lies the si
abolishing the existing powers of su o s o of
; summary courts to use co 1
punishment as a method of dealing wj Pk
) _ g with young offenders. Th
main reasons which have led us to this condlysi iven in the
following paragraphs. As will be . our conclueim o in the
on the practice of the more expe .seené Tovenile Coon s based
have discontinued the use of gi ching ot womle Courts, which
e of birching not on a prior;
but because they have found it less effective than cﬁﬁg?mg;&%%%s

we wish to dissociate ourselves ex r

4 essl
views commonly put forward by somg of s
the abolition of this form of punishment

y the extreme
those who recommend

not be proper for us to express an ini
1 Yy opinion on tho
gggggﬁeggilishment._ We may point out, howeverSe’tlllas‘z5 Soglfr
recomm, .o}?s are In no way inconsistent with the,view that
tiorrF punishment by a parent, if used with pro di .
, can be a suitable and satisfactory method ofper ction

» or that corporal punishment by a school-

method of enforcing discipliqe in a school. ,\%aen }?':v: ?gfiéggg

Those uses of corporal puni i
1 ) shm i i i
are quite different fnompthose w??}t \r;l}llsxi “Ve jorations which

cerned, and most of the arguments which 1}11&%:: IEEVSS tt)gexr‘:ec?mn-

forcing discipline in the ho ; nt as a means of en-
: me or 00

tlons are based on considerations vlvrilisc(ilhaplﬁl (Zlollr ]recommenda-
punishment as ordered by the courts. ¥ solely to corporal
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In our view corporal punishment as a court penalty stands
on an entirely different footing from corporal punishment by a
parent or a schoolmaster. There are numerous points of differ-
ence, but for our present purposes the following are the most
important: —

(@) In the home, corporal punishment is administered by the
parent, and there is a relation of mutual affection between the
child and the person who punishes him. (In cases where there
is no such bond of affection between the parent and the child,
we should not be prepared to defend corporal punishment, even
in the home.) In the school, corporal punishment is adminis-
tered by a master, for whom the boy feels at least respect and
often affection. In both cases, the punishment is usually ad-
ministered by the person who decided that it should be intlicted
and, even when this is not so, by a person who agrees with
that decision and is also in a direct personal relation to the boy.
In the home the boy realises that he is being punished for his
own good, and in the school he understands that the punish-
ment is a part of the discipline which he accepts. When a young
offender is birched by order of a court, the circumstances are
very different. When the Justices have given the order, they
have no further concern with the matter and the boy is handed
over to be birched by a police officer who has had no connec-
tion with the case. In most cases he has never seen the boy
before and will never see him again; he is merely the ‘‘ arm
of the law "’—in this instance in a more than usually literal
sense—and the administration of the punishment is deliberately
made as impersonal as possible. We recognise that this formal
and impersonal quality in judicial birching has the advantage
of reducing to a minimum the risk that any pesonal indigna-
tion or vindictiveness may enter into the infliction of the punish-
ment: but the risk would not in any circumstances be consider-
able, and we think that this advantage is more than outweighed
by the unfavourable effects which may be produced on some
boys by this purely impersonal and Qold—blooded infliction of
physical pain. It is to be borne in rr_und that the average age
of the boys to whom this punishment is applied is about twelve,
and few boys of this age can be expected to recognise even th’e
retributive justification of bigching as an expression of society’s
indignation at a breach of its laws. As has been stated in a
very helpful memorandum submitted to us by Dr. Cyril Burt,
they might understand a sound thrashing from the victim of
their offence: but a judicial birching is more likely to appear
as an arbitrary and cold-blooded act of cruelty on the part
of an official who has himself suffered no wrong. .

This disadvantage was recognised by some of the witnesses
who gave evidence in favour of corporal punishment. Several
of the Chief Constables would prefer that the birching should
not be administered by a police officer; and they, and various
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other witnesses, suggested that it would be preferable if it could
be done by the probation officer or by the headmaster of the
boy’s school. Other witnesses have suggested that the Magis-
trate who orders the punishment should himself carry it out.
We are sat_lsﬁed that these suggestions are all impracticable:
and, even if they were not, they could not-entirely bridge the
gap which divides judicial corporal punishment from corporal
punishment in the home or at school.

(b) The second great difference between these two types of
corporal punishment is that in the home and in school the
relation between the boy and the person punishing is a con-
tinuing one. After the punishment the boy is under close
supervision by the parent or master, who can see whether the
punishment has been taken in the proper spirif and, if this is
not the cgse, isin a position to take other steps to bring the boy
into a proper state of mind. After a judicial birching, on the
other hand, there 1s no supervision or aftercare. The boy is
birched by a police officer who has no direct interest in his
future behaviour; and, when the punishment has been adminis-
tered, he is—as one witness put it—‘ thrown into the street,”’
and, so far as the court is concerned, it is nobody’s busine;ss
to see how he reacts to the punishment. Birching may have
different effects on different boys. It may make one humble
another embittered, and in another it may produce a spirit of
bravado. Some of these different reactions: may have an
unfavourable effect on the boy’s future conduct unless there is
someone at hand to guide him and to drive home the lessons
w}’lifl:lh tl&v_eﬂ?irghing was1 intended to teach.

is difficulty was also recognised by some of 1
who advocated birching, and, in orde}r, to meet gcle tgéglessse%
gested that every boy ordered to be birched should at the sarge
time be put on probation under a probation officer. We
understand, however, that this suggestion would nbt be

acceptable to the great majority of probation officers. The |

first task of the probation officer is to obtain the co- i

the probationer, and most of them feel that theirogﬁ;arlltégg ?é

iggu}x;ng this ca;operalt}or_l would be seriously prejudiced if a
irching were the preliminary to a iod i

g o i i ry period of probation. We
(c) Thirdly, there is the vital question of delay.

and in school corporal punish_ment follows very closs’élyg‘;tgot?:

detection of the offence. In judicial birching there must always

be some delay before the offender comes before the court ar};d

a further delay 1f. proper enquiries are to be made to ascérta.in

wgllether thia caseVe’s onefm which corporal punishment is a suit-

able penalty. ;

e rges.a ty e refer later to the importance of these
There is no doubt that some element of d is inevi

] el

involved by the processes of law. In 012113, lzalsréew\ntr%}l?é
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was brought to our notice there was a delay of nearly six weeks
between the adjudication and the infliction of the birching.
Seven boys were charged jointly with housebreaking. Three
of them pleaded guilty at the first hearing: but the others
pleaded not guil‘%/, and the trial of the whole seven was there-
upon fixed for a date some six weeks ahead. On this date those
who had pleaded not guilty were found guilty, and six of the
seven were ordered to be birched. The birching did not take
place until nearly two months after the commission of the
offence. This was, no doubt, an exceptional delay and might
have been avoided. But the case occurred quite recently, in
1036, and there is no guarantee that similar delays may not
occur in future. Any congestion in the work of the Juvenile
Courts must tend to prolong the interval between the commis-
sion of the offence and the hearing of the charge. . Even if it
were possible to remove this cause of delay there would still
remain the other cause, arising from the necessity for making
careful enquiries with a view to ascertaining whether the
offender is suitable for this form of punishment. Any attempt
to reduce this delay will necessarily involve the risk that
birching may be used in a case for which it is not suitable. It
has been said that corporal punishment, if it is to be effective,
should be certain, swift and exceptional. As a judicial punish-
ment for young offenders it cannot be either certain or swift,
and this, we believe, imposes a Very great restriction on its
usefulness as a court penalty.

25. We have had no evidence of any brutality or cruelty in the
administration of birching and, as we have stated already in
paragraph 21, we do not believe that birching as administered to
juveniles by the Police is a severe ordeal from the physical point
of view. There are comparatively few cases in which children
are physically incapable of enduring this degree of corporal
punishment; “and, if birching were to be retained, we are
satisfied that quite simple medical safeguards would suffice to
ensure that no child was birched who was physically unfit for
it. The emphasis laid on this aspect of the matter by some of
the more extreme opponents of corporal punishment is, in our
view, exaggerated. The average police officer has no liking for
the duty of birching a small boy, and there 1s more risk that the
punishment will be too light than that it will be administered
with undue severity.

We are, however, impressed by the difficulties of assessing
whether a particular boy is suitable for this type of punishment
from the psychological and temperamental point of view. This
is important on two grounds. Birching should not be ordered
(@) in any case in which it might produce detrimental phycho-
Togical effects, or (b) in a case in which the boy’s temperament
is such that it would not be effective. We have not had any
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positive evidence of cases in which birchin
serious and lasting psychological injury——thouggh tvl&?:as hgiz%dggzg
told of some cases in which children have been ordered to be
birched who were suffering from certifiable mental defect The
ultimate psychologlca; effects of corporal punishmeflt are
obviously difficult to judge; and, from the 'practical point of
view, the more immediate consideration is whether the child’
temperament is such that corporal punishment is likely to be )
_ effective penalty. In the home, and at school, the ersoam
responsible for maintaining discipline have been in closgt nﬁ
with the child over a period of time and have had o or(t)uc'
ties of forming a reliable opinion on this question ’lgﬁe can
(filscnmlnatq between those who will react favoufably tg ’Sﬁln
uc;g:;i toafbll)eums}’}rlr:gn} \?;lt?c those foerhom1 it will be ineffective o?
. { es 1n a Juvenile Court i
:d:g:;c%geer . gnglplifn it(l)ley aret 1‘;9 obtain the data on \}'}r;?ceh It‘gtfcg?s

‘ dlnton on this question they must r d
child for a period so that he can be kept eomvatin
with a view to obtaining some insight i‘fﬁ 1t1lpder ervation
disposition, as well as information g his chgiracter. ond
ang home circumstances. This is agoigrlél;aggzgl)us lhlstory
process. We are thus faced with a dilemma yCengthy
punishment should follow closely on the offence of ?rlporal
closely on the finding of guilt. But corporal ux;gl heast,
should not be imposed {unless the court is satisfied t}Il)at 51 ngant
;so Ht;m&e;}amgn%ally suited for this type of punishmente agg
and Ior enquiry and observati i i
bleifore the Justices can reach a decisiorélltl(;)rrx1 tlvlvilsn pt(;?ntrqulfr .
all these enquiries corporal punishment will seem to acqui -
mmportance out: of all proportion to its deserts dqm;e be
un_lel}iely to p_ré)duce the desired effect. > and will be
ese considerations have 1 i

corporal punishment should beegsesz(dmc:fﬂ;v li'gntetslses o opaest that

to the court and to the probation o
certainly obviate the nlzacessity formrcrgl.{i
into the question whether the offender
suitable for corporal punishment, but it
of surrounding birching with an unwar
}mpo%tange. B}ilrching Is essentially a
or oftenders who are not in need i
?}f training and require only a shargf12;}3np§3122§§dddﬁflphm
¢ consequences of misbehaviour. It would be wh 1111 ey
ggate '{;) restrict it to children who had previousl Obg;mall)pro-
couxgcrﬁa:tl?n, since these ex hypothesi are childr);n W‘Illl et
s already decided to be in need of 3 per; o the
and training period of supervision
26. Another important consider

: ation i
offender is to be removed from his homlé, 11150 ft;int' OF ?ﬁ:;stmgﬁ
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is likely to be effective if it is impossible to obtain the co-opera-
tion of his parents. Probation officers have told us that, when
a child is put on probation, their first task is to enlist the sym-
pathy and co-operation of the parents and that, if this is not
forthcoming, their chances of exercising a beneficial influence on
the child are materially reduced. Except in those cases where
the parents ask the court to order their child to be birched—
and often they do this merely in the hope that they may prevent
a potential wage-earner from being sent away to an approved
school—the court cannot, as a rule, obtain the sympathy and
support of the parents in an order for birching. The parent
may be quite prepared to give the boy a thrashing himself, but
he is often unwilling that his boy should be beaten by a police-
man by order of the court. The boy who has been birched is
often regarded as a martyr by his parents—they may not have
condoned his original offence, but it is forgotten in their indigna-
tion at the punishment which he has received from a stranger—
and where this happens the whole value of the punishment is
lost.

There is also a very real danger that a boy who has been
birched may be regarded as a hero among companions of his
own age. The normal boy wants to take corporal punishment
like a man and, whether he has done so or nof, he wishes his
companions to think be has. If this is his attitude, his main
desire will be to show that he has not been intimidated by the
punishment; .and we have had evidence that, only too often,
he seeks to prove this by going off at once and committing a
further offence. Cases have been cited to us in which boys who
have been birched have committed a fresh offence within a few
days of the birching, sometimes even on_the same day; and,
although re-appearances may not always be due to the type of

. punishment administered, there is good reason to suppose that

in many of these cases the boy committed the second offence
mainly in order to re-establish himself in the eyes of his com-
panions.

27. In yiew of these considerations, and chiefly because they
have found it ineffective in practice, the great majority of the
most experienced Juvenile Courts in England have discontinued
the use of the birch. Clarke Hall, the pioneer of Juvenile Court
work in London and an acknowledged authority on the treat-
ment of young offenders, has explained in his book *“ Children’s
Courts ’’ that he abandoned corporal punishment in his court,
not on a priori grounds, but because he was satisfied that it
was not an effective method of treatment.  His subsequent
experience appeared to confirm this view, which he reached as
long ago as 1917. In that year 168 boys had been birched by
order of his court, and he was afraid that his decision to order
fewer birchings might result in an increase in delinquency in
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his area. He decided, however, to persevere with his policy and
he made increasingly less use of the birch until he finally aban-
doned it altogether in 1920. In 1917 there had been 1,050
children charged in his court, and by 1924 the number had
dropped to 311. He did not suggest that this fall was due to
his ‘abandonment of birching, but he claithed that at least his
abandonment of birching had not led to any increase in juvenile
delinquency. The course adopted by Clarke Hall as an experi-
ment in the years soon after the war was followed subsequently
by Juvenile Courts in other parts of the country, when it was
found that it led at least to no immediate increase in juvenile
delinquency; and in more recent years the use of birching has
been abandoned by the great majority of experienced Juvenile
Courts in England and Wales. As is shown by the Appendices
included in the Introductions to the Criminal Statistics (see, for
example, page xxxvi of the volume for 1935) such birching’s as
are now ordered occur mainly in the country districts and the
smaller towns, where the Juvenile Courts have a much smaller
experience and. In many cases are not so fully equipped from
the point of view of probation and the other social services

which are i i
Shich so necessary to the efficient working of a Juvenile

28. 1t is noticeable, in this connection, tha
which still resort to birching are amc,)ng ttl?g;ze v?lifcl:llf coui'(ts
comparatively little use of probation for young offenders :tlta :
tion has already been drawn to this point in the Cri .eni
Statistics, and some figures to illustrate it are given on s
of the Introduction to the volume for 1935. The tP llowing

table comparss th irchi . he following
these towr?s:— e use of birching and probation in some of

jmli\:m.r;be; of J Number placed
District. ventles found  under supervision
guilly of indict-  of a Probation Z‘:ﬁg
. able offences. Officer. .
Ac.crmgton 23 10r4-34% 2 0r 8:699
Windsor 35 9 %
Warrtaston » 20r5°71% 7 Or 20.09,
Ramsgate ... 40 ' 53501' 5'45:/0 "6 or 10-9%
o Oor 20°09%, 20r 5-09%
93 2I or 22-589, 8or 8-6Y
0

In all summary courts in England and i

year, 1935, the total number %f juveni]e:‘lfil)llfrslddgirlltgy thfe 'Szgine
table offences was 25,442. Of these—r2 ,030, or 081n o
cent., were placed under the supervision of 4 ﬁrobat?g , 2ﬂiper
and only 211, or -82 per cent., were ordered to be bir(I:lhgd “

It has been suggested to us that birchine i :
measure “‘ in cases where probation bﬁ;(;higigleg ’?.n ﬁ%r%pg?ﬁz

given in the Criminal Statistics, and much of the evidence
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given before us, indicate rather that in many of the areas
where birching is still used probation in its proper sense has
never been tried. Probation involves some supervision, and it
is unreasonable to suggest that probation has failed where a boy
has merely been bound over in his own recognisances, without
being placed undet* supervision either by the probation officer
or by any other suitable person. Some witnesses have suggested
that birching ought to be retained because the choice would
otherwise lie between probation and sending to an approved
school, and probation ‘* means letting the child off altogether ™.
In fact, there are various other alternatives available to the
courts under the powers conferred by the Children and Young
Persons Act, 1933: but the point which we wish to stress is
that this attitude, which we believe to be not uncommon in
some of the smaller courts, shows a complete misunderstanding
of the objects of probation and the results which can be obtained
by a proper use of it. In the course of the evidence we have
been given various indications that there is room for a great
deal of improvement in the probation work in some parts of
the country, where it is far from having attained the high
standard which has been reached in many of the larger towns.
One of the obvious needs is a more adequate number of pro-
bation officers—too often the probation officer has so many
cases under his care that it is very difficult for him to give
to each that individual attention which is an essential part of
successful probation work. It is also important that persons
appointed to act as t}})}iobah'on officers should be properly
qualified to undertake this responsible work and able to devote
the whole of their time to it. These were among the matters
reviewed by the Departmental Committee on the Social Services
in Courts of Summary Jurisdiction who, in their *Report
published in March 1936, made a number of recommendations

. for strengthening the probation service. Active steps have

been taken to give effect to these recommendations, but it will
probably be some time before every court has at its disposal
the services of a sufficient number of properly qualified and
full-time probation officers. In the meantime, we believe that
in some areas the courts could make better use of their exist-
ing resources. In particular, we wish to draw attention to
the following points:—(a) It is very important that, in placing
a child on probation, the court should do nothing to encourage
the impression that the child is being “ let off ”’. Probation
is a serious matter, and the child and his parents should be
made to understand this quite clearly. In many courts the
Chairman tells the child definitely that he is not being *‘ let
off ** and explains to him, in terms which he can understand,
the precise implications of a binding-over under the supervi-

sion of a probation officer. He stresses the fact that, although

* Cma, 5122. Published by H.M. Stationery Office. PriCe 3s. od.
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he is not being punished to-day, the power to punish him is
merely suspended and makes it clear that, if he fails to be
of good behaviour or breaks any of the conditiong attached
to the order, he must expect to be brought up again before the
court and punished for the original offence. It ig VEry necessary
that these matters should be clearly expliined to the child
and we should like to see this practice adopted by all Juvenile
Courts. (b) As we have indicated above, it is also d]esirable
that the same point should be brought home to the child’s
parents, and in many cases a suitable method of ensurin

this is to require the parents to give sureties under the rog-
bation order. We believe that this course could profitabl

be taken in a larger number of cases, (¢) In many area};
greater use might also be made of the power to attach special
conditions to a probation order. This power is commonl]

overlooked entirely by those who regard probation as equivalen}':
merely to letting the child off. By a careful choice of suitable
cond;tlons a probapo_n order can be made to impose quite
a strict degree of discipline. These conditions may be varied
gr glqsh condlgloné. ac_ldl(;d, duxzfng a period of probation: ami
Oy tis means the disciplinary effect of probati ari

In proper cases, in acgordgce with ﬂll) ron 2y be Toried,

probationer. (d) Finally, we should ﬁkprogress made by the

M . e t t .
tunity of stressing the need for courts to h(:: ake this oppor-

) : 1 t d take int
consideration any representations which ma be o hem
by probation officers regarding the suitabiﬂt;lz)eorfnz%e :ch)fezth gm
for any particular form of treatment. Where a child h pre-
viously been on probation, it should obviously be o? ® pre;
assistance to the court to have an opinion on thig oint §rea
the probation. officer who has had the child under ph.n per-
vision. But in other cases also the probation offic

able to offer useful information and advice hagy be
had a brother or sister under his ision
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29. The suggestion that birching is now used mainly by the
smaller courts is subject to modification in two respects:—

(a) The latest statistics show a slight tendency to revert to
birching in some of the larger towns in the north of England.
During 1936 there _were 13 birchings in Manchestg:r, as com-
pared with 2 in 1935; 7 in Liverpool and South Shields, where
there had been none in 1935; and 5 in Huddersfield, as com-
pared with 2 in 1935. From the evidence which we heard, we -
have no doubt that this increased use of birching is due to the
anxiety which has been felt at the great rise in the numbers
of young offenders brought before the courts in the large indus-
trial towns in the north of England. This has prompted the
feeling that, in appropriate cases, recourse should be had to
methods involving a marked element of punishment for the
offender, and in a few cases birching has been chosen for this
reason. We understand that, in some of these areas at any rate,
the birch would not have been advocated if other methods had
been available which involved a similar element of punishment
for the offender.

otland, birching is still used by the courts in the
largg gélwr?;—i; 1936, out gof a total number of 230 birchings
in the whole of Scotland, 138 were ordered in Edinburgh and
Glasgow. As we have pointed out already in paragraph 18,
these birchings are ordered mainly by Sheriff Courts, and birch-
ing is very rarely applied by the Burgh Courts or by the f@t\iv
Juvenile Courts which have been constifuted in accordance with
the provisions of the Children and Young Persons (Scotland)
Act. We believe that the use of birching would have declined
still further in Scotland if more progress had been made in
extendinig the application of the new Juvenile C8urt procedure
and in applying the other methods of dealing with young
offenders which are in common use by Juvenile Courts in

' England. We should be travelling outside our terms of refer-

i mpted to review all the methods by which young
f)rflfi%élferv;ea?ét iovg dealt with in Scotland. But we may note that
a much smaller proportion of young offenders are put on pro-
bation ip Scotland than in England. During the years
1029-1935 the numbers of young offenders dealt with by pro-
bation in Scotland have risen from 854, or 9-54 per cent., tto
2,132, or 15 per cent. In England the corresponding percent-
age V\;as, on the average throughout the period, well o.v?ir 30 ger
cent. Very few counties in Scotland have any salaried pro ﬁ-
tion officers, and we understand that the total number of ful—
time salaried probation officers in the whole of Scotland is only

4, of whom 22 are in Glasgow. Another index to the position
?n'Scotland is that even in Edinburgh no provision has been
made for a separate remand home for juveniles, although there
are about eight or nine hundred young offenders found guilty
in the City during the course of a year. We feel little doubt
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that the greater use of birching in
the fact that the Scottish courts h
other methods of dealing with
employed in England.

Scotland is due mainly to
ave not fully developed the
young offenders which are

30. In view of all these conside

rations seand having regard
to the opinions formed by perso

ns of long experience and
mature judgment, we have come to the conclusion that, as a
court penalty, corporal punishment is not an effective method
of dealing with young offenders. We do not regard it as a
suitable penalty “for serious cases: these require constructive
methods of treatment, designed to deal with the causes and
conditions underlying the offence, and corporal punishment is
essentially non-constructive. In other cases—e.g. some simple
cases of damage to property or o

se; mag ! ther offences due
spirit of mischief—~there is not the same need to
educate the offender, and some form of

sharp summa nish-

ment may be all that is required. We bellirgve that trge?: mily
be a few cases of this kind ; 1 rm of corporal
punishment would provide the ment required :
but even for these we do not ral punishment
in any form in which it could court, would be
a suitable or effective remedy. Judicial birching is surrounded
with an atmosphere of importance which makes it quite unsuyit-
able for use in these minor cases. In some respects the exist-
ing procedure could, no doubt, be modified sq as to make it
se: » with this in view,

retention of cg i

have suggested that the tgresent procedure should he replaced
y a more summary method of caning over the trousers. The
substitution of caning for

birching might make it i
dispense with some of the ceremonia] attaching to t%%ssyl}r)i:egz
system and, to this extent, might make the actuai ip

€ penalty more appropriate for that ¢ fliction of
corporal punishment might be 3 suitable remedy. It would
not, however, affect the more important objectiong which we
see to the use of corgorgl punishment a5 a court pena}

cases.—(a) It would stil]l be necessary to insist ty in these
guards to ensure that corporal i

applied in unsuitable cases. There would still be th

not only for a medical examination, but also for er? SSf?igsn@??ﬁ
a4 view to verifying that the bg

for this form of punishment, 1

element of punish
think that corpo
be ordered by 3

lie i
delaying the case for investigati N i n?m}ilf11 rIgul'cS icfloge o
believe, corporal punishment ig essentially 5 Summary i)e:ag;
anropnate only for a few minor Cases, it should follow as
closely as possible after the detection of the offence ang gp uld
not be postponed while thege investigations are made, It ?:or-
poral punishment is to be used, it is undesirable that the case

lass of case in which °
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should be held up for these enquiries; but, 1f the}tlhzriar;gti;n;clli%
the court is not in a position to know whether e e ot the
able for corporal punishment and there 1s gr%a e ore
unishment will be applied in cases where (111 fﬁm %Ity 0 more
garm than good. (b) There would be great fa(f:;:a ty In com
bining corporal punishment with any systerln o  oment aght
even in minor cases, the effect of corpora pflzn i
often be bad if the boy were not subject a ﬁlc;vr‘;?e ls to any
influences which could be relied upon to drive e ot
which the punishment was intended to convey. ) dde eftect
f co oralp unishment is too often spoilt b_yhsglmfs ar):d lown
fc) thrp bo I;fterwards by his pz}rents, neig i:ou e rolling the
anior y(d) There is no effective means o 1_co olling the
pamo'ltls. ith which it is administered. We be 1eves R
§e\;<_et1;11y Wi{ of its being administered with .undtze. verity: it
is more ?liel to be administered too lightly: b111j lgnt at event
gm&r}e 1vvillytreat it lightly and corporal P‘}Jlf}ls f?iz: nds, among
itse det}e,rrent effect, both for him and for his ir ,
i e news. X
Wt{’?’r: :lliervevégrespg?r?kﬂilt preferable th.a;:l e(;g(r)%o;aél dggﬁlnsghrxr;ﬁntht
e courfs as a Y :
Should I%?t ?121—2 Se‘.isf }llortx}é as the power to uspllt is ;_:;aamfsagﬁ 31112
y_oEngf (i)tsetI)leing 'applied in unsuitable cases W&l t;eax? Ay
?§ns§ieraﬁon; and we theiefg?(el eieﬁgrn;onrzll bunishment should
ﬁwexs 01f Slrlén xgﬁg-co%is sge no sufficient rleals(;)naut;()i Igilgtelatn -
disfgmriigﬁonp in this mat%e; Ib;xe:zvh%ec?s %? gd%ﬁlin'g with youngt
i othe .
V}_’fe ?cogﬁlsse tggénﬂlfss fully developed in Scottg;lléi,f:eridmtg?e
o this e at the Scottish courts might for a cel more
i eXteél bv the loss of their present povgrerii order
Sandicapped. hy ent. On the other hand, the objtlac ?ns o
Wo 66 toho & mof éo ral punishment as a penalty g }iand'
Soeto the ;1se_n Scotland with the same force as llrilti n% and;
omaaers appdyﬂiat our recommendation for the abo Olil f this
aggaYt; lggz?lld be taken to extend to Scotland as we
England.

i i desire to refer
ere i her point to which we o 1l
31. There is one furt cport We have heard
ho® concludu}g tholz \I:fz;;f:l?itfg re;t{s It)hat under '[hel‘l‘feX}:Stl.Iilg
B e eVlniie nCourts find difficulty in dealing satistac Olgh g
s e J%l "c,ﬁ S eminor cases where the offence is déle H:u h
o e (x:nore than a misguided sense of a ve;xl ire.
The pon nothnl;% rred on the Juvenile Courts rightly empha: ise
e Powers 20 ef supervision and training in dealing wi n
e ortance gnd in cases where these measures are require
%’h?u?:glfrftf:nlgaeése' already been given su%table pq:{grrlso';otrz?z?gg
. ive the type of superna
&l?fcl? ﬁeoﬁf::&iser s&&l}}eﬁggg by a%gobation officer may be used
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to supplement ineffective parental contro]:
environment is too bad for these measures,
removed from it by committal eithe
to the care of a fit person. But there are other cases which do
not call for any prolonged period of supervision or training:
and the courts often find greater difficul in dealing suitably
with this more simple class of case, in which the offence is due
solely to a misdirection of the spirit of adventure which should
be the natural characteristic of any normal adolescent boy.
Committal to an approved school should not normally be used
unless the boy requires a long period of discipline and training
or his home surroundings are so unsatisfactory that he ought, in
his own interests, to be removed from them: and in most of the
cases to which we are now referring it would be an expedient
out of all proportion to the circumstances of the case to send
the boy to an approved school, where he would associate with
others who might have committed much graver offences and
were in need of a long period of training. For many of these
offenders probation is also unsuitable : Or probation is a form of
non-institutional training, i

and, if the home
the offender can be
T to an approved school or

! ather than the child, and
1s usually an inappropriate method of dealin i y
children who are still at school. For the r § hnth Young

indicated, we do not think that these cas:;a Sc?)ﬁdw‘t})lécge‘gﬁ 1;;‘&?
ondred b} 4o U1 Sl ey MHh ol e
zﬁff;;:f tc‘)v lcllz;}iegffgéiiv‘lll;vi%l'clﬁ t%;)s type of Zlflffgcigl’lt‘lglhi(v;{flil;
for any prlongen poco g g et or adve o traininaoes not cal
other constructive remedial measures. 8 or fot any

On a long view, there

type of juvenile delinquency can best be red
measures. These offenc

%oung people who are likely to commit them.

i : : ltne
€€l Uhanimous in paying fribute to the excellent sses have

being done in this direction by Boys’ Clubs, by ﬂvz()ﬂ]; Wwhich is

y ] Juvenile or anisatio _

Y eriomaned  firm footing. Conversely, we- ho heaa "t
various areas in which the development of thege juvenile or 2
sations has been accompanied by a noticeable decrease ingatﬁ;;
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type of juvenile delinquency. In Norwich, for exam%)k!:l,1 ;1 %{1)1}1'7:,{
Club was established in 1018, at the instance ‘Ovenile Chiel
Constable, in consequence of the great increase in Jtlllle e yoars.
which had occurred throughout the country dulx)'mg  war years.
The amount of juvegile crime in Norw1cli begag a(;ter s
immediately after the establishment of the Clu ._artl ,after & vory
marked drop in 1922, it has remained at a consisten I%orwich .
ever since. The number of juvenile qffend_ersI in Jorwich 18
noticeably small in proportion to population—in e?'331’ the nufber
of juveniles charged with offences was I1-3 P eﬁ'gu ot 5.5
juvenile population, as compared with the aveaa;tg Agure of 55
for the whole of England and Wales. In other districts also
police officers have interested themselves in t?:i ‘gf ablistment
and administration of Boys’ Clubs: and thed hi tochins the
very Bave Cvidence Eefore tgs t;zlv: r?ieirlélggrf:nt lgfame juvenile
importance ) :
Z:gn{gsl:t?égsst ;s 1<))(r)1e of the most effective means of checking
delinquency among young people.

. . i
The development of these activities w111T11110t, hv?zme‘;?\rn;a;];nbe
nate this type of juvenile delinquency. erere1 2lways be
cases in which juvenile misconduct 1s duei gleca u}ges Rateui
or naughtiness, and not to any, deep-sea h(ie R
remedial treatment ; and the evidence W <]:l e o 1o the
suggests that some consideration might fw?h L Bnile Courts
o%gibﬂity of strengthening the powers oI 1 Juvenile Courts
IS)o as to enable them to deal more effective };_1 e s
i e Cal% ffg; tsl?flé?fi%etf aVarious sugges-
;%I:ll: ﬁiﬁ/?eggegfxgggésgn 1‘132 by witnelf'ses%y whoolf)eélae;e ‘d}ﬁiﬁ iﬁgg
iti i or this type . he
s powerbsagé‘s r:x()l utgg dvifeow that some form of “1,);1111;1:;?\712
%ugges.tlons afﬁd rovide the element of deterrengie}fer ich, is
tlftentlll?nt wi?e re(fuired in these cases, but they ifier in the
f e hi 0h the detention should take and the pef:iobe or which
form whic t.—(a) Some witnesses thought it woul ufficlent
it e e ile Courts were empox_v«;red to depmtr;a ad hild of
hie o eSaLturdays, by requiring him to a l:an d for the
1vlvl}sxollleb%ng g? half the day at some centre ‘Yﬁefﬁanfl oud bx
ome uncongeni abour.
T e e S(f:h&(i);~wlolilli<slfr§1esx?tm;ould beg the mere ﬁlegrgﬁggﬁ
of foare: it uldphave all the advantages whlcd ogated n
o S s ot and s who sdvone
of yo (
e o rtggag:;agg E‘l%r‘:grren}c’e would _be fsecure:i)i rin
e ey 5 unishment which prevented him 1;)13(111 ;gda g
Ty Cases Y arp laying football or cricket, on a >a o ndzi-
0% ot witnes esp stressed the effect of removing ::n goe der
bgmo‘ltx}i): lilgvr;)tge?nd advocated a longer period of detention,
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not more than one month, in a special place of detention. Sec-
tion 54 of the Children and Young Persons Act, 1933, already
provides for punitive detention in a remand home for a period
not exceeding one month. In practice, however, little use is
made of this provision and few young offenders are sent to
remand homes as a punishment after g finding of guilt. The

who may be sent to it as a punishment. The minimum require-
ment would be that children committed for punitive detention
should be completely segregated from the ordinary remand
cases, and even this requirement could not be met except in
a very few of the largest remand homes. These witnesses have
therefore suggested that, in order to make

ke effective the penalty
already recognised in principle by Section 54 of the Children

and Young Persons Act, 1933, special places of detention should
be established, apart from the existing remand homes,
offenders could be kept under punitive conditions for short
periods not exceeding one month. In these separate Places of
detention, discipline would be strict and the inmates would be
required to do a great deal of hard work,

r ) C One of the advocates
of this system expressed his object as follows:— ] d

ermore, to tell the other memb

unpleasantnesses . If any extended use were to be made
the power to order detention unde

and Young Persons Act, 1933, we should be in agreement with

these witnesses in aftaching great importance tq the point that
the ordinary remand homes shoulq not be used for purely puni-
tive detention of this kind. (¢) A third

of.
r Section 54 of the Children

Ty of Statﬁ. The flexibility of
I'Ilent to e m d s PL/N
short-term detention in a few sch, . nade In providing

ers of their gang about its -
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d the managers
of State has empowered ¢ Marase >
purpose. ’l‘hel S?Crﬁfgée after less than twelve tmgﬁitl}:lsren and
of these schools (?urts have been informed tharticular ehaols
fon; and the ghould not be sent to t'hesebﬁi merely a short
young ersolés uire, not long-term iraming, ix to nine months.
bories of Hisciline dmsting normally o applied only to four
%irli:%(ie %resesxftpﬁme this Systemfh? Sgit;fse—n—ali)c{) has been limited
d two 10 _ There seems,

schools—two for boys an Iready over school-age.

: ‘ B Iso be
to boys and girls who are a in law why it should not a ten-
e, 10 e d ot providing a short period e vore.of
used as a method of p e of child; and some witnesse de 3 solu-
tion for a younger typ of this system m*%hélf rtor‘;.tment for

o ) € : ty in finding suitai iing.
tion for the ex15t11§1g géfgllglzlr%’quire a long period of traunmxiim3
those offenders who of our terms of reference to exa

i : e could
eistels beyond theinscggcgﬂ; but we did no'f,c fgg{gégséng that—
o lscileggt?fitsmgzﬂ of our Reporé Wcl‘»g%‘éral punishment is
conclu on ] s
i i TeCOTMENT, to the ques
especially if, as W ideration should be gwen.leo Cour?s by
abolished—further cons the Juveni

: thority of
‘cionf of_strengt%%rélrrxllg sglrfleaﬁ 3 ditiglal powers to enable them
conferring on

hich do not call for
i ith those cases ¥ but require
to deal more effectively wi r remedial measures quir
any {orm of ft;:rlxlrllngfg ;\fngglrgent which will operate effectively
merely some ]

as a deterrent.
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PART III.—CORPORAL PUNISHMENT BY ORD F
SUPERIOR COURTS, ERO

ExisTiNG Law anD Pracrick,

Assize and Quarter Sessions and, in S.ct')tland, the Hi
of Justiciary and the Sheriff e High Court

: and Jury Court. In law, these
powers are applicable, not only to adults, but to al
of any age who are dealt with by these

tice, young offenders are

ussed in paragraphs 40
! eport is concerned with
corporal punishment as a penalty for adult offenders.

The development of these powers of corporal punishment has
already been traced, in broad outline, in Part I of thig Report;
and a summary of the existing law has been given in para-
graph 7. The history of each provision will be given in
greater detail in the succeeding paragraphs which deal separately
with the various offences for which a sentence of corporal
punishment may be imposed

33- In the superior courts, a sentence of corporal punishment
i1s combined almost invariably with a sentence of imprisonment
or penal servitude. Whether it is so combined or not, the
sentence of corporal punishment is admini

stered in prison and
not by the Police; and the manner of its :

) ; administration ig
governed by Standing Orders laid down by the Prison Com-
missioners.

A person sent for trial on
to corporal punishment is usually committed to prison while
awaiting trial, and during this period he is specially examined
by the Prison Medical Officer in order that g report may be
i ! alendar, which is furnisheq for the
information of the court of trial, on the question whether he is
fit for corporal punishment. In deciding this question 'the
Prison Medical Officer takes into account, not only the prisoner’s
physical condition, but also his menta] state, so far as it has
been possible to assess it during the time he hag ;
It is possible, however, that a P
of this kind may I}:Eive been admitted to bai]
been in prison while awaiting trial. 1Ip that e i
Medical Officer may be aske%l at the ti yent the Pnspn
an opinion on the question whether the Prisoner is fit for cor.
poral punishment; and he may th i

no pe
‘possible precaution is taken to ensure that no p

a charge which renders him liable
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i ble
i i mination and may be una

e _merely gircllea;alt)ilcl)}rlxgt%g fri;ltal condition of 'gl% tpg)sroggi
P e are rare. If a prisoner has been passe B o is
Thesf D I?rl;fent a.nd a sentence of corgoral I\E:(ilical o o
e I()iunllls is examined again by the Pnsonlrl Ledica oesed.
on being recel ed inf0 prison after the sentence at been passed;
Proong recalt convicted on indictment has cer aliminaries of
ooy pertsg) nCour‘c of Criminal Appeal. The pre iminaries %o
appﬁal o eeal must be commenped within 'Eieéln : {2) of, the
convicti appIt is accordingly provided, by s‘;e.cn n 7 (2) of the
EZOI’WI'CH?HA eal Act, 1907, that the exegu ixlloevery Sentence
fnmma lppunishment is to be postpone i e ey
after the expi tion of the ten days within bich notice &
after {he expgzalodged and, if an appezill 13i g)vf, secuted, oo
:%I;fathén a;ll?:{termina’cion of the ap\gg:(ll. " I;,xamine ol sonot
ttw;fhll?rcilsotli1 Medlilcatlhg ffil;;r :)Sn r::rlhi I the sentence of corporal
a r me O

i imself

hm i in order to satisfy himse
. is to be carried out, 10 O 0 sty N mery
glllla?tlshe ;esn tstﬁl fit to undergo the punishmen o

: ically fit to
a sentence of corporal punishment who is not physically
; to be
un%ﬁzgzrgér of the court speciﬁelS) the n&lmbfiigfi:tgoléi:mtow
€ used. : i
- d the instrument to be
1rnﬂ1c_ted 22,[ in all cases except those ;186 the Treason Act,
1;3qu_1rem Act, 1708, the Knackers Act, 6 der the first three
é’lvﬂegesd Eh’e Vaérancy Act, 1824. -Illlment are not now
042, an ntences of corporal pumis ractice of the
of these.ActS dSe the fourth, it is the P ber of strokes,
1mposed ; un-fer the instrument and the numuire them to
courts éo sptihCley Acts which SPeClﬁcal%ycoggral punishment
as under tences O : -
nces, sen and rob
gfe S?ibjelzg ]Ecosgrg%ag'fcgry T aFn(;armxgifnr;?nm:fgzs strokes
subject | rescribes , for
bery with wolence,etr};gégwugder sixteen years otf g;getﬁ: dbirch
O e birch ﬂiﬁ% age, 50 strokes of the ion 37 (6) of the
?:écsgﬁi 10 Y)?the %}arrotters Act£S18163' ;g‘f,ﬁfg that the corporal
Acts also irati f
Larceny Act, 1916). Tg:s:dnﬁnist_ered after the exPl'rrih%Isleg ;
punishment shall not hich the sentence wals sler\II)itude’
i f it is combined with a sentence 9£e€:3a before the
?hnd th‘;gofall Il)sunishment shall tt)e ?S‘ifr‘:u;iere that sentence
€ Ccorpe convict prison W i t,
Fhone s oyt e o2 iy provids
1s to be served-l unishment 1s a PermISSIbleuI;fé‘er sixteen, the
where cor;}orlal rgany committed by boys f the birch. The
(r)rﬁe)?i(r:ﬁl mo pearllalty shall be 25 strokes o

Act, 1885, whi
iminal Law Amendment Act, o
ggglll%?mishment as a penalty for boys

R
12b1bs i B3l S N8 L
" N2Y
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ge of a girl under thirteen,
prescribes a maximum of 12 strokes i

of the birch for offenders
conformity with the Provisions of section I
of the Whipping Act, 1862) but imposes no restriction on the
corporal punishment which may be ordeged
fourteen and sixteen.

Act, 1708, the Knackers Act, 1786,
Vagrancy Act, 1824, the Treason Act, 1842, "the
Larceny  Act, 1861, the Malicious Damage Act, 1861,
the Offences against the Persop Act, 1861, and the Criminal
Law Amendment Act, I9I2—impose no statutory limitation on
the number of strokes “which may be ordered. In modern
times, however, sentences of corporal Punishment have in all

ithi mitations impoged by the Garrotters
Act and the Larceny Act, 1916; ang in practice the courts
aximum of 36, or even 24, strokes.

Years, very few offenders have been sentenced to
more than 24 strokes.

.Coiﬁoral punishment is administereq either with the birch or
with the cat-o’-nine-tails, ag th

€ court directs. The birch used
for boys under sixteen years of age hag already been déscribed
I paragraph 10,

heavier type of
irch g used, the specificationg being as follo

nine lengths of fine whipcord, whipped

at the ends to prevent fraying, and attached to a short hand}e.
nly one type of cat-o’-nine-tails is authorised, and the precise
specifications are as follows : — Jength of tails, 33 inches; len

Inches; weight of handle, covered with cloth,
ounces; weight of taj S, 2} ounces; total weight, g ounces. As
s € misapprehension on this
to emphasise the fact that
used 1in administering corporal punishment in

whipcord, not leather, and are not knotted or weighted in any
way.

a
- His feet are tr

of ﬂﬁe fgont legs of the triangle. Iy is to pood to the Base
his hands are raised above hig head ang st

part of the triangle. If he is t i 1 Eped to th
pad placed between th

33

flesh.

tocks, on the bare fesh

irch is admini d across the but the bare flesh,

The cat s adminisired B et the lls"iogl(l)tnshoulder-blladed

tails fall on belt is place

so that the ends of the inistered, a leather S eck

; administered, , his neck,

When the cat 138;95 ]fcfins and a leather _colla; }{?c%n?n ieht arise

roundt(t)he rlglt'lesccz thes& parts from EWG%{E’M and the Medical

SO as \ ke. Both the the execution

from a mis-directed stro t be nt throughout the !

) prese % unishment is

Officer of the Prison mus 1 punishment. The p by the

of a sentence of C‘?rporafﬁger selected for this p urpos?c gelect

administered by a prison Od Governors always take carebo relied

Governor of the Prison, a&nex erienced officer, who Ca’i‘lh' € icer

. y . . . 1S OIICeY

for thlts dltlity '?zllissttﬁdt}l:eag“nisgmenggl SF istsll;i);l ?ltﬁ}}’] The strokes

upop 0 a . . e of 2s. 6d. 10 : te is not

ar. At spgc IGLtl %za?ivlv)g?;te intervals—the Itle.._omtl}é:é 1;?me being
;fi;et deltll;/erl;e teraxl or fifteen strokes a minu

ster than t

1 : ace aIld h.f
an see the |)Ilsonel' S f ’

. t at any time, if
, iscretion to stop the punishment af ahy Bme, =
gas o cq?plsetfhgésgfnr(r)&;izal g%ounds it is undesirable
e consider.

i i stopped, the remain-
i f a punishment is so
~ should be continued. 1

X ishment local
3 : conclusion of the pun other
O e A Neaeat Ofer s oy o
dressings are _EtEP1  be required. In %racn 'a ttention from
treatment which e that the DO e Tow cases in which
rlf ryMréclil:e ?%?ffé?a?'s and there have b?fn ;?fywithout assistance.
e Medica S back to his c¢ is that
he has not been able f;(;—ig:(likin the foregoing I?ﬁggral“gf:!gdizre in
h’ﬁ‘h}ole 151.(;((:;1:1%1‘11\1"2 ddfrsl England and Wales.
whic

:— {a) Corporal

. is in three respects:— (a) dminis-
Scotland differs tflfoén Withtﬁsthe cat or with ttllleié)érg}fl’tﬁi a;)risoner
punishment, w?f?oefs one standing ?{n e.aC(b)S each of the two
g e peeeng Aot e of 5s. for this duty; (c) the

i i fficers
i al allowance o s duy;
Oﬂ.icers rgcelvet:s ?rzgggéi to prevent him from seeing ‘
prisoner is not s : r
administering the punishmen

’ GENERAL CONSIDERATIONS. ination of the
roceed fo 2 deta;ﬁed ug)i{;ﬁ?nent, it will be
34. Before Wgs Pauthorising_ corpora. ication ‘of the general
various provisios e some preliminary in mind in reviewing the
Convenient to gt X h we have borne in impose sentences of
considerations w § the superior courts to imp
existing powers o

ived
t any pre-conceive
h e do not represen until after
corporal punishmen iheThsvsere not finally forrm{)z'ze?t will tend
views on our parté—theyhe aring of evxde:;cett—)-ns if we Teverse
ton hi‘g corripli’:; exposition_of our 310 Izllﬁlu::lcplanaﬁon of these
towards a clea d begin wi
wards a, rt an ,
this order in our Repo :

general considerations.
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35. Corporal punishment of adults or adolescents b
of the superior courts is, in our view, a much moreysecgggg
matter than the birching of young offenders by order of the
summary courts. In the first place, it is a far more severe
punishment from the physical point of view. As usuall
administered by the Police, six strokes of the birch ma oftez
lc)ﬁilg compara;]tlvely light punishment for a ju Y
ren may have received more severe thrashings f 1
parents, antf’ many may have suffered more physi§:1 ;gﬁ ft?cfrlrl;
?1 sound caning by a schoolmaster. As administered in prisons
u?l‘(’iv::?}?e cor%oral pumtsihment is not a light punishment. Even
modern practice of the courts, as man .
may be ordered—the statutory maximum, wh oo io sreross
is double that number—and the officer admj istering the osed,
) ministe i
ﬁlept delivers each stroke with the full force a’crl Elgs tilgrgglgl;g-
It alrs1 cti)lr:r;l;)tng’f ;&%p?s_elzd tl\:)att the l:})lirch inflicts much less pairi
-0 -nine-tails; but we have been ass i
gestsies w}fl% have had long experience in supervisiné1 sc(fg, amt-
ation of both types of punishment, that as it is administered 151;

prisons a birching i i i i
prisons a bir c g 1s almost, if not quite, as painful as g flogging

While emphasising the severity of thi i
l k 1s pu i
Lr;(ake it clear that the rigours of a judﬁ:igllsggge?glggw:rgls}fltto
Asaggerlzlited by some of the opponents of corporal punish nent.
we have explained already, the tails of the cat—o’-ninfr;-l'fag{é

are not knotted, and there is no truth in the suggestion that

blood flows freely during the infliction of the punishment. Both

the cat and the birch are a i
: ' pt to break th
g}r{lgn:nmé)ifﬁ;?gerﬁmal abra;ions, which %lil;gl ,0})1};} g)lez (s:ilxlllasﬁ
. e emergency dressings are s i i
;111)2Cliz?ar]ngcllli)crzllcatxrleeiéfectstof Ithe pu%ishmer?tm :etllcrlléirsl igg}llfr% :)111;
atment. i
administered in English pris%x?s4 3(.icases e orporal D miehment

. een carried out. On the
because he thinks it possible tha Officer Intervenes, he.does SO

the prisoner has in fact fain‘cedbeel'1 very few cases in which

) ; , either d
punishment. Finally, we have not had ev?drtla?fe o(ff ?rt;f cgéz

venile—many °
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in which corporal punishment produced any lasting physical
consequences. It is recognised that, if corporal punishment
were inflicted on persons suffering from certain organic diseases
or disorders, the physical effects might be serious and in some
cases permanent injury might result. We are satisfied, however,
that the existing aitangements for the medical examination of
all persons liable to be flogged provide ample safeguards to
ensure that no person shall be passed fit for corporal punish-
ment who is incapable of undergoing this punishment without
risk of physical injury. Prison Medical Officers take very great
care over these cases, and their bias is towards reporting a man
unfit if there is any room for doubt regarding his physical
capacity to withstand this punishment. Under the present
system there is very little risk of corporal punishment being
applied in cases which are unsuitable for it from the physical
point of view.

36. Though the physical effects of corporal punishment are
only temporary, the mental effects may be more lasting and
we have no doubt that, if imposed In an unsuitable case,
corporal punishment may have a permanent detrimental effect
on the mentality of the person who receives it. The medical
examination which is made in every case 1S sufficient to ensure
that corporal punishment shall not be inflicted on any person
who is physically incapable of undergoing it: but, trom the
evidence we have heard, we are satisfied that these safeguards
are not sufficient to prevent corporal punishment from being
applied in some cases in which the mentality and disposition of
ﬂ{)e offender make it an unsuitable form of punishment.

Persons charged with offences for which corporal punishment
is a possible penalty are usually committed tc' prison while
awaiting trial, and would then be under observation by the
Prison Medical Officer for periods which may vary from a few
days to two or three months. In very rare cases they may be
admitted to bail while awaiting trial, and in that eyent the
Medical Officer would have had no opportunity of keeping them
under observation before they came up for trial. Some Prison
Medical Officers have told us that, if such a case occurred, they
would be disposed to decline to certify whether the offender
was fit for corporal punishment merely on the basis of a purely
physical examination conducted in the precincts of the court;
and would suggest that he should be remlttegi- to prison, even
if it were only for a few days during the holding of the Assizes
or Quarter Sessions, s0 that they might have an opportunity for
more extended examination and observation. Except in these
very rare cases where the Medical Officer may be asked to give
an opinion on an offender who has been on bail while awaiting
trial, we. believe that the period during which the offender is
under observation in prison is usually sufficient to enable the

Medical Officer to detect any degree of insanity or mental defect
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which reaches, or approximates to, the standard for actual
certification. Out of 343 persons who received corporal punish-
ment in English prisons during the ten years 192(?-34, four were
subsequently certified insane and one mentally defective before
the end of 1934. In three of these five cases the man was not
certified until some considerable time after meceiving the corporal
punishment. In no case is there any reason to believe that the
subsequent insanity was attributable to the corporal punish-
ment: but in two cases there is little doubt that the offender
was certifiable at the time when the corporal punishment was
carried out, and would have been certified unfit for this punish-
ment if more information about his mental condition had been
available. It is rare, however, for the Medical Officer to have
so little information, and in the great majority of cases there is
very little risk that an offender who is actually certifiable as

insane or mentally defective will be passed fit for corporal
punishment.

It is 2 much more difficult matter for the Prison Medical
Officer to assess an offender’s temperamental capacity for this
punishment during the comparatively short time for which he
1s under observation while awaiting trial. The manner in which
a man will react to corporal punishment depends on his
emotional and temperamental make-up, and it is very difficult
for a Prison Medical Officer to gauge this unless he has a real
insight into the man’s character, which he can rarely obtain
while the man is in custody awaiting trial., This statement is
not based merely on our own opinion nor on the general medical
evidence, summarised in paragraph 21, much of which applies
to corporal punishment of adults as well as of juveniles.” In
this part of our enquiry we have had the advantage of hearing
the views formed by Prison Governors and Medical Officers

in the light of long practical experience and based on close
- personal knowledge of numbers of individual cases in which
corporal punishment has been

: imposed. These witnesses have
stated that, in cases where corp

_ oral punishment may be imposed
by a court, the time spent in custod

] y before trial is often
insufficient to enable the priso iti ini

the offender’s temperament; and that corporal punishment is
sometimes ordered by a court

view are not appropriate for this form of punishment. There
are, of course, large numbers of cases in which corporal punish-
ment will have no marked effect on the offender’s mentality,

eitlger fpr better or for worse: and there are some rare cases in
which it may have a salutary effect in compelling the offender
to_face the realities of his offence: it i

[
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Service, corporal punishment “ occasionally hardens thp out-
look of a tou%h—mirrl)ded offender and may, perhaps, (-)CC&S&O?}?HY
act detrimentally on some who are tender-minded; an : erfsi
appears to be a risk that corporal pun’1,shment may sometime
produce a result which is not intended *’.

- . .

The Prison Medical Officer is faced with the further difficulty
that, even if he has had the time and the data to form an opinion
on the offender’s temperamental capacity for corporal punl‘.;,lh—
ment, he may not be given any opportunity of expressing 13
opinion to the court. The formal report which he is r.equl}"e
to furnish for the information of the court must consist of Ia
simple answer, negative or affirmative, to the (?11’1,<°tst10nd " 1:
this man medically fit for corporal punishment?”’; ar;i "
answer, in the form of a simple certificate of fitness or u;l ti?zsti
is incorporated in the pre-trial calendar of pr}sonefrsth or Hal
which is prepared in the prison for the information o %{ J& % 1
or the Chairman of the Court. In giving this certlﬁ(t:ﬁtE. o ed C; ]
Officers take into account the mental, as well as the p )f,istlcfor,
condition of the offender, and would certify a man ur;n t for
corporal punishment if he showed signs of ms.amtyho;t nental
defect, or even marked mental instability falling sto  reme
standard for actual certification. But they are nlo at liberty
to certify a man to be medically unfit for corporal punis 1{1 T
merely on the ground that they consider him terﬁlperarr;:n tl?er}é
unsuited for this type of punishment. If in Sll%l ! a tif: Shere
were no medical grounds for certifying him u'nh , Ihe 'yand e
be obliged to certify him fit, for corporal punishme '.dence i,
as is usually the case, they were not asked to gve e‘guld ce in
court in amplification of their written .ce.r’aﬂcral‘ceth e% V‘Zice ? Jave
no opportunity of bringing their opinion to the fo t imposed
court. Sentences of corporal punishment are in acdlMpdical
by the courts in cases where the Prison Governgr arfl L M :d cal
"Officer have, from their observation of the offen e? o med the
view that he is temperamentally unsuited for corp

unishment. ) o
g In the superior courts a sentence of corpprgl pum%hrr:%ntthl:
likely to belzmposed, not so much because it 1s cons‘lD etr °d the
mos'cy appropriate form of treatment for the offendel;,iat;l Jather
because it is thought to be the penalty ,aPPrOlP o iater are
offence which he has committed. The cnmm:tl S atutes ar
themselves based on the pﬁnr%lpi?aga(t)’nf; eflofegergin Speciﬁeé
g(f?fgl%gz]‘ I:riglsigrzg‘;c;:in?gleg powers of corporal punishment

the courts tend to punish the offence rather than the offender.

i itive; it is out
i nt is purely punitive; and i
of3Z<.:cgr(erpv?rirtzﬁ trl)::)g::hrﬁ:fdem ideas w:nch s_tressnt}(x)ei) ;::tcllmfi(t);
1si ds of penal treatment as give a
?:;n sgu‘gljl:?tirl:lge ﬂt;l% iffenlc)ler to reformative influences. We do
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. it i that corporal punishment is reserved
not, of course, suggest tha.t_reformatlve methods of treatment l;gg;e‘flg ,tgelinrégt lti:iiggrsigd and dl;gperatlt)e criminals. A review
should not contain any punitive element; but we believe that, in of the 442 persons convicted of robbery with violence during
view of mgden} developments in the treatment of offenders, the period 1921-30 showed that, out of 142 persons sentenced
special justification must be shown for the retention of a penalty to corporal punishment, 22 or I5-5 per cent. were under twenty-
which is purely punitive and contains no element of reform. In one years OI% age, and ’57 or 40-1 per cent. had not previously
this connection reference may be made to the following passage been convicted of serious crime. Only 23, or 16-2 per cent.,
in the *Report of the Committee on Persistent Offenders, pub- ionsly o ' :

lished in 1932:— ’

had previously served sentences of penal servitude or imprison-

ment for twelve months or over. In the London area, it 18 by
*“ The question has been raised by one or two witnesses no means uncommon for prisoners to be received, under sen-
whether more offenders would not be deterred from in- tence of corporal punishment, in Wormwood Scrubs Prison—
curring the risk of a second experience if prison conditions which is a prison reserved wholly for first offenders and adminis-
were made somewhat harder. Imprisonment would be more tered on reformative lines—and we cannot think that the in-
effective if prison industries were improved and harder

1 ind fliction of a sentence of corporal punishment is often a suitable
work were done in prisons; but a return to the policy of

way in which to introduce a first offender to a period of
severity for severity’s sake would provide no remedy.” As imprisonment which is intended to be reformative in charactgrt.l
the long history of the penal system shows, severity is a Many of the witnesses who were opposed to corporal punish-
double-edged weapon and if the offender leaves prison a ment objected to it on the ground that it 1s & degrading form of

worse man and a more embittered enemy of society than punishment. We have pot given much weight to this argu-

he was when he came in, society is injured equally with the ment in connection with the corporal punishment of juveniles;
offender. The object of modern changes in prison treat-

for, although there are some elements in the present system of
ment has been to remove or modify the features which administeri%g it which might have a degrading effect on some
conduced to deterioration of mind or character and to make of the more mature among juvenile delinquents, these objec-
imprisonment, so far as possible, a period of training fionable elements could be removed by modifying the syster.
This aim is not inconsistent with the deterrent function of For young children, we do not think there is anything degrading
imprisonment. In addition to the deterrence resulting from in corporal punishment as such. For grown men, on the other
loss of liberty, training—if the system is efficient—is a hand, corporal punishment in any form must often mvolwl/e
deterrent experience. It should demand from the prisoner some degrading element, some 1oss of self-respect. We are fully
a higher standard of effort in work and behaviour and self- aware that many of the adult offenders who are sentenced to
discipling than is demanded by a purely punitive system.”’

corporal punishment are already degraded and brutal in

. C L . . i ter indicated above, many of them are
T(lius] point is of particular importance becquse, in the case of C%?ll:ctrerrl, but},1 asaxenf(l):tvgel;ond the possibility of reform an a
afléi ts, corporal punishment is always combined with a sentence -%,he ‘Eﬂ' fn W foco oral punishment will not tend to foster in
gasezterﬁt:)ﬁt:lllﬁgf 1;%_nment§ rtpen? l sgrwtutge, or even, in some | thenll ﬂll(é lggtt(::r elgélents which might respond to reformative

i o reformation y, ¢oes the corporal punish- i i i sts society should, in our view,
ment itself contain no refprmz}hve element, but it may aIl)so un glﬂulences. Itr;lh its OZI:folrrrlrtxeg} punishfrtl}ént which may degrade
counter to the reformative influences which the sentence of e slow to authorise

the brutal man still further and may deprive the less hardened

detention is designed to bring to bear on the offend¢er. There man of the last remaining traces of self-respect. As applied

are a few cases in which corporal punishment puts the offender

: . : is certainly more degrading than
in a better frame of mind; but these are exceptional, and as to aduflt?},l corgloral Eggﬁgg;?st ;zgggniseg by our criminal law.
afgeneral rule the infliction of corporal punishment at the outset %11113,’ of the other pclusive argument against its retention; but
of a sentence of detention must tend to make the offender Jess s 18 oot % o nsidering very carefully whether 1t 1s essen-
amenable to reformative influences, and thus reduce the chance " 115 A e ot ds to retain a form of punishment which
t};at'il the period of detention will have a beneficial effect. Some ha fm °tt1f§r gﬁ{ the person punished may thereby be
of the witnesses who advocated the retention of corporal punish- mve ves, tus o ful, perhaps even more dangerous, to the
Isréflrtlénfc%rs a&ultz attenllpted _tct)1 meett this point by claiming that zzrgggggit;ess usetul, P hich
corporal punishment are imposed only in ca T s 3 summary of the information whic

where the offender is past all possibility of reform?’ In fascis, we3§1'a é?ggg%’;ggggﬁﬁg the law glating to corporal punish-

* Cmd. 4090. Published by H.M. Stati : : ment in fifteen foreign countries and in the British Dominions.

M. Stationery Office. Price 15, 6. ¢
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The use of corporal punishment as a penalty for criminal
offences by adults has been discontinued in all the fifteen foreign
countries covered by this enquiry, with the sole exception of
two States in the United States of America, where it is recognised
by State law as a penalty for a limited number of offences. It
may be said that, as a penalty for crimin#l offences by adults

corporal_pumshment has been abandoned by every civilise(i
country in the world except those—i.e. the British Dominions
and, to a very limited extent, the United States of America—in
which the development of the criminal code has been influenced
largely by the example of the English crimina] law. This, again

1s not in itself a sufficient reason for discontinuing the use of
corporal punishment in this country; but it does, in our view

suggest that a strong case must be made out to show why it
should be necessary to retain in this country a form of punish-
ment with which almost all other civilised countries have found
it possible to dispense.

39. For all these reasons we consider that the retention of
corporal punishment, as a_penalty for criminal offences com-
mitted by adults, could only be justified if a strong case were
made out to show that its retention is essential in the interests
of the community. On what grounds could such a case be
based? _The most obvious sanction for corporal punishment ig
the retributive principle, but it would be out of accord with
modern theories of penal treatment to justify the retention of

any form of punishment merely on retributive grounds. The’

lex talionis is no longer accepted as a sufficient sancti
criminal penalties. The law tust be vindicated, bu'cn (‘éltllg I}of‘cr);
of the punishment imposed must bes determined, not by con
siderations of mere retribution, but by its capacitgr to refgrm r
to deter._ A sentence of corporal punishment 1s clearl noi
reformative, and its retention could therefore be justiﬁedy i)
on the ground of its value as a deterrent—either in preve ('gl y
the individual offender who suffers it from repeating his ffn ng
or in discouraging others-from committing similar offe ces. 1y
our view, the retention of corporal i nees. In
onlyllf it cgndbe shown (a) that a
penal servitude combined with corpor i
more effectively as a deterrent than g seﬂte%%?i}%r?;ni _Operates
or penal servitude not combined with corporal punishpmson.ment
(b) that for some offences or classes of offence Segient, and
Imprisonment or penal servitude are so ineffective ag dences of
~ thatitis necessary, for the protection of society, to add clerrents
penalty containing an exceptional element of et erte a further
two points are dealt with more fully ip paragra hnce. These
Before proceeding to this aspect of the questioir ‘I,)V S 55 to 58.
trace the history of all the existing powers of . o propose to
to impose sentences of corporal punish i heHor courts

in the light of the general considerationg outlined in th‘;OIInPget?,
- ast six

a
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paragraphs, our examination of those powers which nowadays
are rarely used by the courts and do not call for any elaborate
consideration of the deterrent effect of corporal punishment.

SPECIAL PROVISIO;IS ReLaTING TO Bovs UNDER SIXTEEN.

40. When the English criminal law was revised and consoli-
dated in 1861, corporal punishment was generally abolished as
a penalty for adult offenders but was retained as a penalty for
boys under sixteen years of age convicted on indictment of
certain offences under the Larceny Act, 1861, the Malicious
Damage Act, 1861, and the Offences against the Person Act,
1861. Some of the provisions originally contained in the Larceny
Act, 1861, have since been transferred to the Larcen
Act, 1916, on consolidation. The actual offences for whic
corporal punishment may be imposed on boys of this age are
as follows: — .

Larceny Act, 1861.

Stealing deer in an unenclosed part of a forest, after a previous
conviction of any offence relating to deer '(sectlon 12).

Stealing deer in any enclosed ground (section 13'). '

Attacking deer-keepers engaged in the execution of their duty
(section 16).

Larceny Act, 1916.

Simple larceny (section 2).

Stealing, etc.},’ gnetal, glass, or wood fixed to house or land
(section 8 (1)). ]

Stealing, etc., trees or shrubs wheresoever growing of at least
1s. in value, after two previous summary convictions of any such
offence (section 8 (2) (a)).

Stealing, etc., trees or shrubs in any park, plegsure gropnd or
garden, etc., of value exceeding £1 or elsewhere of value exceeding
£5 (section 8 (2) (b) and (¢))- '

Stealing, etc., any plant, root, etc., in any garden, orchard, etc.,
after a previous summary conviction of any such offence (section
8 (3). .

Abstracting electricity (section 10). .

Stealing by temant or lodger of chattel or fixture let to hire
with house or lodgings (section 16). .

Larcdny or embezzlement by clerks or servants (section 17).

Uttering a letter demanding property, etc., with menaces, or
uttering a letter threatening to accuse of crime with intent to extort,
or accusing or threatening to accuse of crime w@x{ intent to extort
(section 29 (1)).

Receiving (section 33). )

Corruptly taking a reward for helping to recover stolen property
without bringing the offender to .trial (section 34). .

Simple larceny after previous conviction of felony (section 37 (I}
and (3)). ) o

Simpl or any offence made punishable like simple larceny
aﬁ;n PE:) la:ci)nr}évious %onvit:ﬁon of any indictable misdemeanour
punishable under this Act; (b) two summary convictions under
certain Acts (section 37 %2) and (3)).

47268 Cz
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Malicious Damage Act, 1861.

Setting fire to a church or chapel (section 1).

Setting fire to a dwelling-house any person being therein (section 2).

Setting fire to a house, out-house, manufactory, farm building,
etc. (section 3).

Setting fire to a railway station (section 4).

Setting fire to public buildings (section 5).

Setting fire to other buildings (section 6).

Setting fire to goods in any buildings the setting fire to which is
felony (section 7). :

Attempting to set fire to buildings, or to goods in buildings, if the
setting fire to them is felony (section 8).

Destroying or damaging a house with gunpowder, any person being
therein (section ).

Attempting to destroy buildings with gunpowder (section 10).

Destroying goods in process of manufacture, certain machinery,
etc. (section 14).

Destroying machines used in agriculture and certain manufactures
{section 15). :

Setting fire to crops of corn, etc. (section 16).

Setting fire to stacks of corn, etc. (section 17).

Attempting to set fire to any crops of corn, etc., or to any stack
or steer (section 18).

Bestroying hop-binds (section 19).

Destroying or damaging trees, shrubs, etc., to
than (1, growing in ag plgeasure ground, etc. (sectit;lr(l3 ::)l.ue of more

Destroying or damaging trees, shrubs, etc.

» of the value of mor
than /5, growing elsewhere than in a pl y
(section 1)} pleasure ground, etc,

Damaging trees, wheresoever growing, to
1s., after two previous convictiongrof angy suclflfﬁ;nncl: u(ggct(i)(f)na;z)le%t
De:stroying any fruit or vegetable products in a garden afte.
previous conviction of such offence (section 23). ' T
Setting fire to a coal mine (section 26).
Attempting to set fire to a mine (section 27).

Conveying water into a mine, obstruct
{section 28). rictig the - shaft,

Damaging steam engines, staiths, waggon- .
mines (section 29). 88ON-ways, etc., for working

Destroying any sea bank or sea wall i
canal, etc. (section 30). et or the bank of any river,
Removing the piles of any sea bank, etc,
obstruct the navigation of a river or
Breaking down the dam of a fishery or mill i \
{Dxijuring a public bridge (section 333y (section 32).
acing wood, etc., on railway with in
any engine, etc. (section 33). ¥ With intent to obstruct or overthrow
Destroying or damaging works i
or in public places (sectiogn 39). of art in museurns, churches, etc.,
Setting fire to, or casting awa i i
L , z Y, a ship (section .

Setting fire to, or casting away, ships t(o pre'ué‘izc) th
und-rwriters (section 43). ! ¢ the owner or
éfte‘mptmg to set fire to, or cast away

acing gunpowder ne i it
(section 45). o & ship with

Damaging ships otherwise than b
. g . ’ ﬁr i i
Exhibiting false signals, etc., to zhip;ix?gr E:S:;E}:i)::e:’])(sectxon 4

etc.

» or doing da
canal (section 31). g ) mage to

a .Ship (section 44).
intent to damage it
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Removing or concealing buoys and other sea marks' (section 48).
Sending letters threatening to burn or destroy houses, buildings,
ships, etc. (section 50). . .
© Making or having gunpowder, etc., with intent to commit any
felony against this Act (section 54).
9
/ Offences against the Person Act, 1861.
Sending letters threatening to murder (sect.ion 16).
Causing bodily injury by gunpowder (section 28). '
Causing gunpowder to explode, or sending to any person an explosive
substance, or throwing corrosive fluid on a person with intent to do
grievous bodily harm (section 29). o o
Placing gunpowder near a building, with intent to do bodily injury
to any person (section 30). )
Placing wood, etc., on a railway with intent to endanger passengers
(section 32). o )
Making or having gunpowder, etc., with intent to commit any
felony against this Act (section 64).

»

The three Acts of 1861 provide that for these offences a boy
under sixteen may be ordered to be ‘* once privately whipped
in addition to a term of imprisonment **. Under the Act of 1916,
the boy may be ordered to be “ once‘pnvately whipped in
addition to any other punishment to which he may by law be
liable ”’. In all cases the court is required to specify in_the
sentence the number of strokes and the instrument with which
they are to be inflicted. In cases under the Larceny Act,
1916, the statute prescribes a maximum punishment of 25
strokes of the birch. For cases under the Acts of 1861 there
is no statutory maximum, but for many years past the courts
have not exceeded the maximum prescribed for cases under
the Larceny Act, 1916. °

Conditions to-day are very different from what they were
when these provisigns were enacted in 1861. At that tlimtah the
Justices had no power to deal summarily with anyffo es%
offences, except simple larceny; and for all other o gtrtxcgsfo
this kind boys under sixteen years of age were comll;n e ¥ or
trial at Assizes or Quarter Sessions. .Noyvadays, all ilut Ca e;zv
of these cases are dealt with summarily in the Juvenile 01;1 .
If the boy is under fourteen, he must be dealt with sumn.l;iln v,
except in those rare cases where he 1is charged jointly ﬂvz.ltk a_ré
older person who is committed for trial and the court uﬁ slld
necessary in the interests of justice that the child al(sio shou
be committed for trial. If he is between fourteen an sm:le:en%
he may be committed for trial if the court thinks it expe u??h
to commit him or if he himself declines to be dealt Yivlt
summarily: but even these older boys are rarely committed to
Assizes or Quarter Sessions for these offences. During 1935,
for example, no persons under fourteen years of age wlere con(i
victed on indictment in the whole of England and Wales, ar}1l
the total number of boys between fourteen and sixteen who

C
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were so convicted was only 2.
total number of boys under sixte
all indictable offences in England
has also been a great change in

During the same period the
en dealt with summarily for
and Wales was 21,189. There

the methods of treatment avail-
able for young offenders. In 1861, the courts had no effective

means of dealing with boys under sixtees except by imprison-
ment or corporal punishment: but since then there has been

a revolution 1n the treatment of young delinquents and the courts
now have open to them in th.

result of these changes, very little
use is now made of the special powers of Courts of Assize and
Quarter Sessions to order corporal punishment for boys under
sixteen years of age. In the eighteen years from 1918 to 1935
these powers were exercised on only twelve occasions in the
whole of England and Wales. In some of these cases several
boy§ were convicted jointly and, in all

with housebreaking or shopbreaking); 5 for damage to, or
endangering passengers on, railways; and 2 for arson. Par-
ticulars of these cases are given on pages xxii-xxiij of the
Introduction to the Crimina] Statistics for 1q3s.

The question whether corporal

penalty for youngl offenders under sixteen must be determined
e

very largely by considerations which we have discussed in
Part II of this Report. W indi i

i e have indicated that, in our view,
corporal punishment would

approfpriate penalty for
young .oftenders unless it could be reserved for minor offences
and could follow hard on the detecti

as a court penalty, corporal punishment is an y

of treatment for oung offenders dealt with in the summ
courts. If the val%:iity of these ar .

) ) guments is accepted, it follows.
that corporal punishment is even more inappropriate as a penal

for young offenders dealt with op indictment at Assizes and
Quarter Sessions—for two reasons. First, it ig available only
in those cases for which it is least suited: for jt.is only in
specially serious cases that boys under sixteen are committed
for trial on indictment, and serioys cases require some treatment
far more constructive than corporal punishment, Secondly, it
is applied in the least satisfactory manner—i.e, after a ldng
delay and with extreme formality.” The boy cannot be tried on

indictment until some weeks, if not months, have elapsed since
the commission of the offe

nce and his first 5 earance in the
summary court. And, for boys of this age, th%pformal manner
in which a sentence of corporal punishment js carried out in
pns(;)ni is etgen mtl)_re unsuitable than the more summary method
used by the police in administering birchin .
Juvenile Courts. 8 8 ordered by

punishment is a suitable .
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sy . . o1
e therefore think it undesirable to retain these speci

po‘v/vVers, now so rarely used, of ordering corporal pumshrgie:afr:;:1 (f;g;

boys under sixteen convicted on indictment of these Doneee

under the Larceny Acts, 1861 and 1916, the Ma11c1ous861. age

Act, 1861, and the Offences against the Person ?cé‘, 1861;

we recommend that these powers should be repealed.

imi bolition of the
For similar reasons we also recommen_d the a litio
common law powers in Scot}angl to punish by wblpt1>1ngmlr>r(l)(})7;
under sixteen convicted on indictment of offences’at co
law.

i imi nent Act, 1885,
. By section 4 of the Criminal Law Amendment Act,
a %)on gncsiir sixt%:en convicted on indictment of havmg h%c;
O e B et 8 onder ten, iy o
ordered to be whipped, in lieu o f wiipping dhe
. Act applied to these sentences of whipp
Ih'l;xenr'lttatiog;1 ?mpgsed %I}” the Whipping Act, 1862—i.e. the sctenttengz
must specify the number of strokes and the 1r_xs}tlrum<zn d% e
used a%d for offenders under fourteen the pur}lsAmten 011fi orec
may’not exceed 12 strokes of the birch. Th;lsu cﬁ zlllgg tes to
Scotland as well as to England. In England fe (})1 fe Al
triable at Quarter Sessions, and a sentence of whipping
thus be ordered only by a Court of Assize.

The power to order corporal pumshmefnihlp gleeseﬁ(;a;;e% :{;{2
conferred solely in order to save boys (;3 . lsasgin rom being
sentenced to imprisonment. When the (\iav ot e
of the House of Commons a proposal was made hat any person
convicted of defilement of a girl under thirteen se 1(1)t Tos o
to corporal punishment in addition to 1mpnsgnm gt. This o
P e e fﬁgeﬁzgvff agg;rsl li?liirclar sixteen con-
fqrzv%rd :}?yuci;?fgntc%at’thlg court should be authorised to qrggf
" corp: (i i hment i’n substitution for a sentence of 1mpns{m
fx?gg - 1:;nt)Sbject of this amendment was tg i%)(l;;Vfﬁl; g};gung
. i to prison: the mover urged it on the grc 1
tbho:ftS ‘f‘rgtrlx; }\):lilgisggitﬁt (I))f legislation had bq:einda%?;rl:slt) ﬁpﬁgﬁt
ment of young boys and the law had dprov1 e D disgr , might
b dyr(;tel chastised and saved from o Jisgrace of
imprisons t¥’ The amendment was carried, nf - R sl?a ot
u’:lapnsofntrlx::%ill ‘the Home Secretary proposed t%at,m gg the sake
of Consstecy, « smlar amendment shoiq, b made in e
c.la? o rel%h‘tl)l%ctgotrlllewizﬁltirlggn to this, howevc?{t,1 d:;ggnm order
::)X sgsrré‘ time ;nd discussion this proposal was wi .

i i ly used. In
i 1 punishment is very rare [
Ex;rgkll;;g ?;wﬁgso 1{)::;‘9 gsr:d I<))n only gnef Occal?l(:;l S(;Iflf(::l Cxegzst—{ﬁg
n was convicted of suc $
}EgsggxaA}s)gi}z’e(s)farfllg?as sentenced to 15 strokes of the birch. The

Cq
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objects for which the power was originally conferred have long
since been attained by other means. It is no longer necessary,
as it was in 1885, to provide a power

of corporal punishment in
order to prevent boys under sixteen i '

be sentenced to imprisonment for fhis offence. This power is

not only unnecessary, however: it is open to positive objection.
All the most experienced witnesses who have given evidence
before us have agreed in regarding corporal punishment as a
specially unsuitable penalty for sexual offences; and we think
it will be generally recognised that, if g boy under sixteen has
committed an offence of this kind which i i i

ora e for purposes
both of discipline and of training, and he may also need some
sexual education: or, if there is som

e abnormality, he ma
require some form of psychological treatment: but jt is difficult
to imagine a case of this kind which could suitabl

1 y be dealt with
merely by corporal punishment as admi

of a court. In addition to these special objections, this use of
corporal punishment is open to the g

eneral objections outlined
in paragraph 40. We therefore rec

ommend that this power
of corporal punishment should be repealed.

DrpLoMaTIC PrIviiEGES Acrt, 1708.

42. Section 3 of the Diplomatic
the rule of intematiqnal law by which no process which might
result in arrest or <_hstraint of i '

Pose and shall suffer sych pains,

K ' as nflay b% imposed by
€eper of th
Great Britain, the Chief Justice of the Oneeat Seal of

Tporal punishment is op and w |
recommend that it shoy], P 1s obsolete, and we

d now be repealed.

nistered under a sentence.

Privileges Act, 1708, declares.
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KNACkERs AcT, 1786.

. By sections 8 and ¢ of the Knackers Act, 1786, pers_onf
cog?ricte()ir on indictment of slaughtering horses and caﬁc’d(la1 tméig
out a licence, or of destroying the hides of animals slaug erthé
may be sentenced to, such public or private wh1p;l>1gg %St he
court may direct. This Act has never been repealed; but 1
modern times control over knackers yards has been I%amnz
exercised by virtue of more recent provisions ixtlh %et ;)gv
Improvement Clauses Act, 1847, the Public Health h(x:n’ b Z(s)r,
and other Acts, and the power to.order corporal punis T(fl Jor
these offences has not been exercised for many }(riearg. ec?a b
been o sevion by toe Tocal Govermmont and.Public Hea

view e Loca i ;
gfc:)enns:l?(;;egof Comni’ittee, who hinga be:,‘;l f%%rglgggngntlhgz coiln
solidati various Acts relating tc i
:I‘l)gi?'a’?’lo‘l?ir(g Itgferim Report, published in December I(lgy,g,httl(l;le~
Committee have recommended that the law relating to sla giﬁed
houses and knackers’ yards should be re-enacted dm a n}ges led
form, and the draft Bill which they have prepauz'ge6 Prciwdin or
the repeal of the whole ?f the iIS%;zggfrs ‘Aicﬁismp 0, including it

isi oral pun ] 1
.Egg:)slfgfspufnoighﬁer& is ogsolete, and we agree that it should
be abolished.

VAGRANCY Act, 1824.

: i d from a long line
ancy Act of 1824 is descende »
0f4‘s‘t.at’l\‘1}tlgsvcallglingy with rogues and Vagabondtshealéfzatsufélerdé
beggars, which had its origin as far back as the Statute of
La%gourérs 1349. From the earliest fimes vzlsu%[;ldgit was
regarded as the appropriate treatment for vagrants, and Henry
freely imposed as a summary penalty. I the time o enty
VIII it was provided that the vagrant shou e of
some market town or other place and there ﬁe t ouch market
a cart naked and beaten with whips throughout s n of such
town or place till his body should be bloody by regi?em in the
whipping. This procedure was modified to sgntl;: t the vagrant
rel ppof Qll’een Elizabeth, when it was p r()Vld%dl au wards and
Wagnfdbe stripped naked only from the mi Sebsg uent Acts
whipped till his body should be bloody. " aq ant to be
Tea; I.‘)med the power of a single Justice to 01_'der a; v %‘l o
publicly whipped (cf. 17 Geo. IL. c. 5 section 7). The Act of
1824 effected a drastic restriction of these povge or ‘subsequent
whipping .to persons convicted on a secon dered peculiar to -
occell)sli)'ongof certain specified Oﬁ&ncei\ggntg %I;flle: f;::higping from
e .
\t;?grancy, and }1)1};1 gl%?tifg n:fg the gustic.es to Q_uarteg_ St°:ss1onsii
Tlfesﬁtmii?c’l ot specifically prohibit public whipping,

i . Price 1s. od.
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prescribed no maximum number of strokes, and it allowed
whippings to be inflicted at intervals throughout a sentence of
imprisonment, Repeated whippings were forbidden by
section 2 of the Whipping Act, ‘1862, which rovided that no
_person shall be whipped more than once for tie same offence;
but there is still no statutory maximum for®

punishment imposed under the Vagrancy

The Act provides that any person convicted summarily as an
* incorrigible rogue *’ may be committed to Quarter Sessions,
who may sentence him fo imprisonment for

not more than
twelve months and may further order, if i

they think fit, that
““ such offender (not being a female) be punishe

. ; d by whipping
at such time during his imprisonment, and at such ace
within their jurisdiction, as according to the nature of the offence
they in their discretion shall deem to be expedient >, It
defines ‘* incorrigible rogue ”* for this purpose as includin,
(@) every person breaking or escaping out of any place of legaﬁ
confinement; (b) every person apprehended as a rogue and
vagabond and violently resisting any constable so apprehending
him and being subsequently convicted of the offence for which
he was so apprehended: and (¢) every person committing an
offence against the Act which would subject him to be,deait
with as a rogue and vagabond, such person having been at
some former time duly convicted as a rogue and vagabond.
Accordingly, any person convicted more than once of any of
the numerous offences covered by the Vagrancy Act of 1824,
as amended by the Vagrancy Act of 1873, is hable in law to
be committed to Quarter Sessions and ordered to be whipped.
The offences, under the.Vagrancy Acts, 1824 and 1873, include
the following:—(a) wilfully neglecting to maintain a family
with the consequence that they become ch

] ] C argeable to the parish,
or running away and leaving a wife and child char

; i ) and eable; (b
peddling without a licence; (c) gaming in any puilic plaée;)
(4) begging; (e) fortune telling; (f)* sleeping out; (g) wilfully
exposing an obscene print or other indecent exhibition; () ex-
posing the person with intent to insult any female; (5) Ppossessing
housebreaking instruments with intent to break in;' (k) being
armed with an offex;sive weapon with i i

sentences of corporal
Act, 1824.

In law a person convicted more than once of any of these
- miscellaneous offences is liable to be sentenced to corporal

* The scope of this offence was restricted ve
Vagrancy Act, 1935, but within this restri
punishment is still available if the offe
as a rogue and vagabond. :
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uftishment, and in past years sentences of corporat_
glent were in fact imposed for the following offences:

No. of Sentences of

Offence. Year., Corporal Punishment.
i 1
Sleeping out *... .. ;ggg i
i el 1007
Begging 2007 :
1913 2

Exposing an  obscene

»
print or picture ... 1012 I
Being found on enclosed
* premises for an unlawful L
purpose . 1022 |
Leaving family chargeable ro12 .
to the parish Tore :
1925 1

! irty-si ntenced by the
i ase a man of thirty-six was sente
&gmtgcisutlﬁl S(tlo‘lzmty Sessions to three months imprisonment and

to six strokes of the cat at the expiration of two months of the
imprisonment.)

In the main, however, this power to ordermcorl%oréis Esmngha
ment has been used in more recent years oT ge n cases of 2
second conviction of indecent exposure.b The sentences
corporal punishment for this offence have bee

1913 2 1023 o 2

D03 3 3 I f

. 1905 2 191 5 Igg 1

s ; 1917 I 1928 ... I

T 1008 2 1918 L i%g I
. 1910 I 1919 2 93

0Ix ... 2 . 1920 2
1912+ ... 5 1922 , —
N ' Total for 33 years ... 47

ig:the ten years from 1926 to 1935 there have biinhtgley g‘;‘;
cases in which men convictc_ec%lgfelllxtldec%rlllteexpos%ulars are as-
sentf;nC?i t?a)of;pg;:;’%u%in of thirty-five was sentenced at

York County Sessions to one year’s im »risonmeni:rnsq f&;uﬁgﬁf
o ithe birch., He was zﬁso iff t:gce algg ;v;gigst sentence and
. ment«for indecent assault. of corporal
o o e A ooy i e

ent and ordered that the sentences of two years an




20
year should run. concurrently instead of consecutively. (b) In
1928, a man of thirty-three was sentenced at Oxford City
Sessions to six months” imprisonment and 6 strokes of the cat.
(¢) In 1933, a man of thirty-nine was sentenced at Middlesex
Sessions to twelve months’ imprisonment and 12 strokes of the
birch. (d) In 1935, a man of fifty-nme was sentenced at

Birmingham City Sessions to twelve months’ imprisonment and
12 strokes of the birch.

45. There can be little doubt that corporal punishment is an
inappropriate penalty for these miscellaneous offences under the
Vagrancy Act. As long ago as 1898, when the Vagrancy
Amendment Bill was under discussion in the House of Commons,
the Government accepted an amendment providing for the repeal
of ““so much of section 10 of the Vagrancy Act, 1824, as
authorises the punishment of whipping ’; and, altho

ugh this
amendment was subsequently removed from the Bill in the

. » have been anxious to abolish this ’pr-ovi—
sion for corporal punishment, but have found no suitable
opportunity to secure its repeal. In recent years the power has
only been used on rare occasions, mainly for persistent.offences
of indecent exposure. We are fully satisfied, from medica] and
other evidence, that for this particular offence corporal punish-
ment is specially unsuitable. [p almost every case this
offence is due.to some mental abnormality, which may or may
not be remediable by medica] or Psychological treatment but
certainly carnot be cured by the infliction of corpora] punish-

ment. The witnesses who had i : . :
with persons charged with offe Practical experience in dealing

. nces under i
Chairmen of Quarter Sessions, probation ?&Z&ﬁ?ﬁy élgston'
e Orities —were all agreed that the bower to ozfder cop oral
punishment for these offences hag long been an anachr iﬁsm'
and we therefore have no hesitation ip rec.ommending t}?at thfs

<

46. In 1842 public ing; ti ‘ _r
which at first sight ap earﬁgato"’{,ewjéeam‘lsed by incidents
Queen Victoria. On tllx)

that year a young man named John‘agam on the 3o0th May of
ggc%?leg?lzr‘:hgilace— ith the Prince Consort near

not far from the spot whe imilar
attempt had been made ip 1840. Another ine:y R6T€ a simila
kind occurred on the 3rd July, T

n n
there any genuine murdero e

us Intent; th

L

‘would not be any less e
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ibitioni law then
ed by some form of exhibitionism. As the :

gfotggf thesg’ attacks could be dealt with only as offenthcets ofnllnﬂgl:
treason; and the Queen and her advisers felt a a sS ular
attacks would continue to be made so long as 1e ?gcedure
could hope to achieve notoriety through the special p cecure
attaching to a triap for high treason. No time 1‘gvas o
introducing legislation to deal with this pomt.8 rz:lrllc s
convicted of high treason on the 17th June, I ﬁ, ‘ end aih
sentence. being commuted to transportation for life; a

.. Treason Bill was introduced on the 12th July and passed into

i j f the Bill were to
law on the 16th July. The primary objects o _
s?mplify the proé{edl}llre.for trying Sl'lul(I:llé ?&eggzil oirl‘:;(g)ﬁntémré
as consisted in compassing or imagi : rwounding of
ign, and to make it a separate statutory offence,
ta};easclgglr)eﬁ?sd?rlneanour, to discSharge or am}r ﬁir;y Igz?’ax;?fe;tge.,
the person of the Sovereign. : >
iieg‘fedn%;rsecfiog 2 of the Act, was made .pumsl}abh(ai <1i)i¥iot:1agxse
portation for seven years or imprisonment; and in additic  the
courts were empowered to order th‘at,“dunn_g any perio ¢
imprisonment, the offender should be ‘‘ publicly or t};lnva ?1 r};
whipped, as often and in such dnilamtlﬁr' angl, form as the co
: d direct, not exceeding thrice "". ;
m?,m%rgi:)\?irslion for corporal punishment was secondary 1to th;
in objects of the Bill, and there is little doubt that its n%c ulsllq
mamdae] to the feelings of indignation which were still fresh in
tﬁs minds of the public. It was welcorp‘ed byaggreesc%fliﬁﬁtelg
i use of Commons as ** a me t
‘fgen(xi:?lgtfvil& tgfe}ggnt:m%tuous qxegatllgfn gf th\;l :v:rc;leagsggg
ttempts on Her Majesty’s life . ¥ : 4
%g:etﬁgtgi‘iere th>) order corporal punishment is available i

Scotland as well as in*England (see paragraph 3) but, so far

. , i erther
i i oes, it has never been exercised in e1
igu%%mf%ﬂm\?vggnegacted primarily as a retributive penal(tiy,
and its retention could ble 1%us‘ciﬁed r?(r)llllysl :glta Eitrégu&\;en%gogfn thse
! ng a se ; .
Sovany peﬁoxrilvcfglndterlglt) Zpegate as a deterrent; for if a man

»

/'iSSO}/lz;t'e%ﬁerred by the consideration that he will be hanged if

i i by the
i , he is not likely to be_ deterred by
ﬁisuatﬁ?l{hp;tsﬁgc?gg; be flogged if it fails. For persons Whg
co(r)miitted such an offence in order to achieve notonet%rd an 1
without any murderous intent, cg:r%?ralpé);l;ilt;hmesnscgoger S:)ll(l)s
a suitable . ) -

nowi;i %ys g?feﬁg;r(fifgma:ome obsession or other abnormality
wggh i Sthese days, would cause them to be regarded as
w lc't’ du} r this form of punishment. In our opinion, the Act
would uot gective if the provision for oorgotll'lal

i ished, and we therefore recommen e
f:;el:lh %gn:owrflﬁfd?bgfh sslzaection 2 of the Act as authorises -the

imposition of a sentence of corporal punishment.
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‘ IMPORTUNING BY Marz Prrsons

47. Section 1 of the Vagrancy Act, 1808 i

g;alq 'Pgesrsoofnp‘r":)l;‘t)itg@ knowir (lggy lives wh%ll'ypg?vi;:i igrtth iﬁl atlllli
. . ; on, or in an :

solicits or importunes for immoral Pu}r,p%g;l,lc n?;acgepgrmlstten'_ch}:

Zsc,?, ;%gge a,i}ge":é:ct;ogfdﬂ\;@thin the meaning of the \;:gr:;,llcy
b .. 1S provisi

wctedct())f Stlther of these offe’ng:%s Z(l)?lli)c? gzasser?tl:;ca &ta)rson c]o]mn-

viofl}slly I;Ieentgonvf;ercll}zgtgsrolglﬁgr;?d entband, if he };‘:dspre:
: : =< va,

mified as an incorrigible rogue to Quarter Sewgor O

als<g> be S(;m enced to twelve months’ im risonm i’ 20 mieht

grdered to be whipped. By the Ipl’nmorale’Ill‘railf?lgz1 ?Sncgo}}c:c

land by three months’ imprj de punishable in Scot-

. S e
b.ut no provision was mac})e fg? r::lc‘;ll';)t(,)r(e)lll1 ity conviction,
tion 7 of the Criminal Law Ap .Punishment. By sec-

ct, 1912, the maximum

years’ imprisonment and ) if,ﬂ(la) might be sentenced to two

victed of an offence of this king -

i N d) mi h
3g°;g;g;ggg chlllpaxied. This increisédal;‘;nlﬁ t;entenced to be
applied to Scotil Pd also the provision for co 10 1 conviction
that a sen‘ceﬂcandfas well as to Englang T eria punishment,
sy S e o YD Shorld spciy S e
maximum punishment, © be used, buf it prescribad o

The Parliamentary histg

given in sufficient detail in Paragraph

was passed it was not anticipated %c)hag 'thWhen the Act of 1808 -

under the Vagranc :
extent for offeg;ces }éfﬁp%mcegmre woul

Sessions throughout i o hg thBy most Courts of

regarded as obsolete. Ip y ©s¢ powers were
were increased, and the 'pov;?:rzs E)}%ewlﬁnalﬁes for this %&Ziiz

geang]}anng dvsil,:f} ??tsgr‘izi to }?coﬂan'd, as I:lp irlégul\:egfe retained in
V S Charged with a provision
Igdgzrﬁflc}"ﬂﬁckci%f&l OIr the Immora) ﬁiﬁ)fenscce ﬂl;?]der the
alarm about the Whitg 2 waS]PaSsed as a result (; nd) Ac't,
vision Parliament e Slave Traffic and in of the public
theActs of 2505 130, . 1., 0 ot o 5P
i -"U",'Vin ~ ceuner
tion. The offence of importining ga‘;nht:;%l ;am s:of grgsﬁm__

oned. umg

Ty of this provision hag already been |
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the course of the debates; and, if the two offences had not been
linked together in the Acts of 1898 and 1902, it is unlikely that
it would have been thought necessary in 1912 to extend the
power to use corporal punishment as a penalty for importuning.

Im Scotland no sentence of corporal punishment has ever
been imposéd for th# offence. In England few such sentences
were passed under the Vagrancy Act procedure, which was in
force from 1898 to the end of 1912. From 19o4 to 1912 inclu-
sive, corporal punishment was ordered in only 12 such cases:
and of these no less than 1Ir occurred during 1912, at the
height of the agitation which led to the passing of the Criminal
Law Amendment Act, 1912. Under the new procedure estab-
lished by the Act of 1912, corporal punishment has been ordered
in a total number of 25 cases in the 23 years from 1913 to
1935. Of these, 15 octurred in the three years immediately
following the passing of the Act—5 in 1913, 2 in 1914 and 8 in
1915. Since then corporal punishment has been ordered in a
very small number of cases—2 in each of the years 1917, 1920
and 1923; and I in each of the years 1922, 1924, 193I and
1934. During this period there has been no great vanation in
the numbers of persons convicted on indictment of this offence.
The great bulk of these offences are disposed of summarily.
On the average throughout the period 1913-35 42 persons were
convicted on indictment each year of offences shown in the
Criminal Statistics under the heading ‘‘ Attempts to commit
unnatural offences ** (which includes, as well as importuning,
assaults with intent to commit unnatural offences and indecent
assaults on males). During these 23 years the total number
of persons convicted on indictment of these offences was 974,
of whom only 25 were sentenced to corporal punjshment.

* 48. As these figures show, corporal punishment has virtuall
ceased to be used as a penalty for importuning. Only two suc
*sentences were imposed in the II years from 1925 to 1935.

- When not disposed of summarily, these offenders are dealt with

mainly at Quarter Sessions; and the Chairmen of Quarter
Sessions who gave evidence before us, and all the other wit-
nesses whp had practical experience in dealing with these cases,
were agreed that it is unnecessary to retain the power to impose
a sentence of corporal punishment for this offence. )
Offences’ of importuning are committed by three different
t};}pes of person. First, there are the homosexual types whose
offences are due, in varying degrees, to psychological
abnormality. Their abnormality may or may not be remediable
'by”medic;ly or psychological treatment; but, even where it is
considered that such treatment would be of no avail, we cannot
see‘that in this type of case the infliction of corporal punishment
would benefit the community, and we are satisfied that in many
¢ases # would be detrimental to the individual. Secondly,
théfe is the youth who is not himself abnormal but submits to
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homosexual practices ag
th .43 an easy means of - i
ar?a %?g;;%g?;é? pro\%lhtute of t}u}s". e, pure(i;mglr?ién o oy
baining oo rf' hat he needs is a perig dpof dive_ measures
influences. A S‘é‘:l‘tlgﬁngs ;v}éere he will be subject S‘c(gpllllneitﬁpd
> €€ of Borstal d g ealthier
remedy in many cases: etentiqn is the a :
% - ‘ti lthat O_ffEI_l}(’l erzslsgfi’th%.?d the Prison Q(Iilo 1€ appropriate
ugir;igg.ln%%tiﬁgns tﬁnd usu?ﬁ)y respond well to th
offence, not prim};’ril ere are the older men who ¢ Borstal
y because of any abnormality Cg{?tlmt 'thlls
, mainly

with a view to obtainj
av obtaining moane i :
_Prostitution or, in a few gcases, by thaner 0 Payment for their

of these may be amenab] by threats of disclogyr

: . Some
could be brought to bei e to the reformative influen € .
ment; and, for the remI;Li‘?lr:ietl{1 eg d . Toprison:

subsequent offence, as it d
of importuning and living op ; case of the other offences

introduced, tho Byl e on Immoral €arnings. As originally

procuring as for the other ¢ Tiction on whipp;
wo offences; but th whipping for
’ e Government

agreed, under pressure ;
the House and an amen dto leave this point to a free vote of

; ment idi
ment might be ordered f Providing that cqo .
carried by 136 votes to Isg.r @ first offence of 33?3%%32"52;

As has been explained
" d already, thj
of the public appr?c}:ensmn abou)t’ tﬁ?%y%fttevg?s Passed in view
to assist the nfoorlife to s_upprea;‘s,f3 Iil{‘)rta‘if;cl, ];1(1)?
a! earnings, Ip the Cr%’mri)nal

gecreased since 1Q9I2.
owever, that almost all t,

head: _— the convicti, .

ng are for living on immoraj earﬁlﬁfgsgﬁlépfg tu? der this

at for many

?
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years past the number of persons convicted of procuring has
been very small. This view is supported by the tollowing pas-
sage from the League of Nations Report for 1927 on Traffic in
Women and Children: —“ At present there is no evidence of
any traffic in women or children between Great Britain and
any foreign country® As the outcome of a special enquiry of
1881, which showed that English irls were being systematically
introduced into foreign brothels, the Criminal Law Amendment
Act of 1885 was passed. The Act was successful in destroying
this traffic, and for many years there has been no evidence of
any recruiting of women or girls in this country for prostitu-
tion abroad. Enquiries in other countries bear out the fact that
very few English women are_practising prostitution abroad *’.
This indicates that, in the view of the experts, the traffic in
procuring had been checked before the passing of the Act of
1912. However that may be, very little use has in fact been
made of the power to order corporal punishment for this
offence. No sentence of corporal punishment has ever been
imposed for this offence in Scotland; and in England there
have been only 5 such sentences in the 23 years from 1913 to

' 1935—2 in 1013, 2 in 1914 and I in 1922.

0. We have already described, in paragraphs 5 and 47,
the history of the power to impose sentences of corporal punish-
ment on persons convicted on indictment of a second or sub-
sequent offence of living on the earnings of prostitution. The
use of corporal punishment as a penalty for this offence was
justified in the following terms by the Home Secretary of the
day:—“ I am, in a matter of this kind, acting on the expert
advice which I receive from the police . . . Take London at
the present moment. There are, I am informed, a number
of young men, almost entirely of foreign origin, who live . . .
upon young women to the extent of £15 or £20 a week. They
really accumulate fortunes in this way . . . The police say
that . . . the trade is so easy that unless you have some power
beyond an ordinary term of imprisonment then you cannot hope
to put a stop to it . . . The police advise me that after a
convictiop has been obtained, if there i1s a power of flogging,
there will be nobody to flog. Flogging can only be adminis-
tered after a second conviction, and after a first conviction not

one of these men will remain in this country any longer . . ..
In paragraph §7, in discussing the deterrent effect of corporal
; in the incidence

punishment, we consider how far any decrease 1 )
f corporal punishment

conferred in 1912: but it will be convenient to.indicate at this
stage what use has been made of the power to impose corporal
punishment for this offence. In Scotland, where this is the .,
only offence for which sentences of corporal punishment have
been imposed on adults, no such sentence was pa§sed from 1912
to 1922 and only 12 sentences have been passed in the 13 years
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25 strokes of the birch for offenders under sixteen

and for older offenders 50 strokes either of thee cyaetazsr o(ffatgl'?é
birch. The Act also provided that whippings ordered for these
offences should not be carried out after the expiration of six
months from the date of the sentence; and that, where whipping
was combined with a sentence of penal sepvitude, the whippin
should be administered before the convict was removed 'g)pth%
convict prison where he was to serve his sentence. These pro-
visions are still in force. So far as they relate to garrottin
they are still contained in section 21 of the Offences against t}i;
Person Act, 1861, and section 1 of the Garrotters Act, 186
The corresponding provisions regarding robbery with v,ioleng '
have been transferred, on consolidation, to sections 23 (1) ang
37 (6) :f the Larceny Act, 1916,

53. As a specialised method of facilitating the issi
crime, garrotting was never very prevalentgin thigotr:lcl)ﬁllllism'gr?é
has long since ceased to exist. It sometimes happens horvgeve
that in committing an offence—usually a sexual offenée Or so "
attempt to cause bodily harm—a man may use that parti Ilne
forrp of violence which is covered by section 21 of thep Offcu o
against the Person Act, 1861; and in some of these caences
:gggggmenl?ry t}fhar%e may btla brought against him undersiila%

on. € then becomes liable to a se
pumshme'nt.. It is to be noted that in thi;l tgﬁxcsz gi ((:::;g otli? l
offender is liable to corporal punishment only if his viol ‘
takes the form -of attempting to choke or strangle. A mson
may be flogged if he seized his victim by the throat, but 2y ot
be tlogged if his violence, though it may have been ch o

serious, took some other form. This power of ol more
ment is rarel%/ used. In the 18 yearsp(f)rom (;91080%01;&1 punish-
8 sentences o 935, only

corporal punishment were impo

A . ) sed f
this kind—4 in 1920, 1 in 1922, 2 in 1925, P
power has been exercised mainly in cases

or offences of
and I in 1934. The

by violence; and the three cases which ocOf Tape aggravated -

1934 are probably typical of those in whigllllrcr:gcrlpicﬁ'a}gsgn?srlls

ment has been used. The particulars of
. : th

follows : —(a) In 1925, a man of thirty-eight Cesgvfftz%s e;re as
and of using violence of the kind which brought hi Ol rape
the corporal punishment provision was sentenced to tm Wlthu}
imprisonment and 2o strokes of the cat, (®) In th WO years
a boy of sixteen convicted of using this form of vio? Same year,
nectlor_l with an unnatural offence was sentencedm':ce ]13n haviet
detention and 18 strokes of the birch. (c)In1 © Borstal
seventeen convicted of rape and of usj o34 @ youth of

which brought him within the corpoal e Scnce ©f the kind
was sentenced to Borstal detention rgr?éaispsuéléﬂlmem Provision

54. Of all the offences now punishabl es of the cat.
with violence is the one for whigh sentenges};fﬂgog glg;g 1 robbery
ment are most often imposed. Appendix II of thingeE]l)olPtugil‘s};;
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a complete statement of the total numbers of persons convicted
of robbery in each year from 1877 to 1935 and the numbers
in each year who were sentenced to corporal punishment. As
has been pointed out on page xvii of the Introduction to the
Criminal Statistics for 1935, the number of offences of this kind
has been much less in the post-war period than in the years
before the war. In the ten years 1926-35 there were 656 persons
convicted of robbery, as compared with 1,414 persons convicted
in the ten pre-war years 19o4-13. But in spite of this decrease
in the incidence ofy the crime, greater use has been made of
corporal punishment as a penalty in the years since the war.
In the first of the two ten-year periods the courts sentenced to
corporal punishment only 4-3 per cent. of the persons convicted,
whereas 1n the second period 35-8 per cent. of the persons con-
victed were sentenced to corporal punishment. The significance
of these figures is discussed 1n paragraph 58, in connection with
the general question of the deterrent value of corporal punish-

ment.

In order to obtain a general picture of the use which is now
made of the power to order corporal punishment for offences
of robbery with violence, we have made an analysis of all the
cases in which persons were convicted of this offence in England
and Wales during the period 1921-30. This review covered the
cases of 440 individuals—of whom I4z were sentenced to
corporal punishment and 298 were not—and the results of our
analysis are given in detail in Appendix III of this Report.
The information contained in this Appendix is of material
importance as indicating the type of person who is now con-
victed of this offence (by reference to age and previous record),
and the nature of the sentences now imposed, eltl'ﬁer apart from,
or in combination with, sentences of corporal punishment.
Some partial information of this kind had already been given, in
respect of sentences of corporal punishment 1mposed in the
years 1926-35, on pages xvii and xvil of the Introduction to
the Criminal Statistics for 1935: but the particulars given in
Appendix III of this Report make it possible to consider these
points in greater detail and, in particular, to make a comparison
between ‘persons sentenced to corporal punishment and those

not sentenced to corporal punishment.

DerERRENT EFFECT OF CORPORAL PUNISHMENT.

. For reasons which we have already indicated, we believe
tha5t5 corporal punishment could only be justified on the basis of
its value as a deterrent; and we have therefore made every effort
to determine the extent to which a sentence of corporal punish-
ment may contain some special element of deterrence which is
not provided by a sentence of imprisonment or penal servitude
not combined with corporal punishment. As regards the effect
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from 1923 to 1935. In England, 14 sentences were passed under
the Vagrancy Act procedure in the years 1004-I912, 6 of these
being imposed during the agitation in 1912 preceding the pass-
ing of the Criminal Law Amendment Act in that year. Since
1912, there have been 32 such sentences, of which 22 were im-
posed in 1913 and I914—i.e. since the ala¥m of 1912 subsided

there have been only 10 sentences of corporal punishment for
this offence.

» Probably unmarried :
the man normally earns enough to support the household but
if he falls out of work the girl,

] WO may or may not have
been a prostitute before she bega. {

ute egan to co-habit with him, will
resort to prostitution temporarily to keep

the household goin
until times improve. Secondly, there is th e

) I € case of the regular
prostitute who has a lover: there is a genuine bond of affec-
tion ?eﬁween them, agrtlﬁi she is quite willing to maintain him
out of her earnings, either permanently or durin eriods wh

he is out of work. Thirdly, there is th ¢R fpscion

‘ ] € case of the man who
has some influence over a girl, forces

her to resort to prostity. -
tion against her will and lives on her prostitu

earnings. I i
there are great differences between these thregeS pgs I:)l? rgilstg ;
but in law the man in each type of case is equally liable to be
proceeded against for living on immora] earnings. Cases of the
third type are now very rare; and those in which proceedings
are taken are mainly of the first or second type. Most cases
are dealt with by the summary courts, which may
sentences of imprisonment for not more than six months ‘and
have no power to order corporal

, . ) punishment, Qp]
offenders are “committed for trial on indictment. v 2 few

~ 5I. Many witnesses have pointed out that ¢ -~
ment has this disadvantage orporal punish

uncertain since it cannot be imposed “unless th, i
passed medically fit to undergo if. This disadvar?ta(ége:ggzag
to appl}ll especially 1fn ~thel cascz 0{1 pgsons convicted of living on
immoral earnings; for almost a e witness,

to deal with this type of cas S po have had

portion of the men convi

reported unfit for corporal punishment. Comprehens; . a
on this point could not have been obtaineci) hosve statistics

portionate amount of labour: but we have ex without a dispro-

amined, by way of
the persons committeq . y O
offence at the Central Criminal Court and thee for trial for this

County of London

as a penalty that itg application is -
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ial, and no record can now be traced of the medical report
glgénaiﬁ these cases.) Of the 8 examined in prison, 6 weig
certified unfit for corporal punishment. These figures appearthe
confirm the suggestion, made to us by many witnesses Onoral
basis of their personal experience, that for this offence ccl)rp 1
punishment is an ineffective penalty since a consxd_erag § pro
portion of the offenders are reported unfit to undergo it. encg?
beibon g Yo beh%?rflmgclt e;i ?fla;l?i}s’ebgﬁgrlliezalarzxmore

; it seems like at,

Ic)grrrsxfrlllo’n?riltd would be founsc/i that here also the 1%se otfh c?rporal
punishment would be seriously restricted by the atgﬁ a; mal?;
of the offenders would be found to be unfit for this form
punishment.

GARROTTING AND ROBBERY WITH VIOLENCE.

i i f the
i stances which led to the passing o
Gésr?ot’tl:z;g ‘:g,mll:18n63, have alreadyltbeenfdescnt())(:(i1 1np{>lzri§ﬁg§£ﬁ
i lied the penalty of corp
tsé ga’frkxl)ltstingc;c,nggﬁgiery with violence—two groups olfif offengg:
which were already punishable by penal servitude for life un

- section 2T of the Offences against the Person Act, 1861, and

i ists of any
i Larceny Act, 1861. Garrotting consis
:(?t:grggt“%o()fc}t&ié, suffgcate or strangle any person (tornailgr
attempt, by means calculated to choke, suffocate or stra g’tﬁ
to ren%ér any person insensi}t)llle or mcapgil())l;e (())ff rzil;taiﬁ?}lt:}l) h
i facilitate the commis :
I:fgeeﬁf:e&lelg?g;)etroy \;ﬁh violence is a generzﬁtter;:lh c&\;:;lggoﬂl};ebe
ific —i robbery, or assault wi 1 ,
ipec:iﬁc c;g:;]l C::mt:&e.w(ifl)l any gf}flensive weapon or lnstr_ument:
(gs rog‘ger or assault with intent to rob, by any person in coE_
an Withyéne other person or more; and (c) robbery acc;othe
pan%;d by any personal violence used either at the tflfme gs the
?obbery or immediately before or afctler tﬁfa ngviiz % fezgrporal
i i rter Sessions, an f
o itsfllgxggt ifm%lraxl‘ecfrby the Act of 1863 are exerc:lsalxblfi 0:1{%
IIT;'nCourts of Assize. The Act apphe%v :rnlt}(r) E(r)n I])%l;g ?:?)rporal
Wales, and in Scotland there is no po .o impose
i for garrotting or for robbery w1 o
pu;lrlxsggilt?f)f theggeneral prohibition against rg};’e:;cgidio:vlh;pg)fntlﬁz
i d in the previous year
?V%fspllfgd ng nxgrél:dfhe Act ofP1863 tprov:idtzd &a‘t‘ %cifzgniv:icéx;-
i hese ¢ ight be sentenced o be * , R
m:ﬁ?i of t?iirs:t&f;esvﬁ;&ndg ’; and repeated whippings could }éﬁ
e s i et a3 e 20 e s s
. ! . :
P f)e‘fitézg t%gtono erson. shall be Whlpp_eddmttl)lre tha;lt
o _afg aln'chprsame offence. %he Act of 1863 requxreb _eﬂqo&d
o specif i the sentence the number of strokes to be 1ntlic ;
:%SPteI?fSi,nsugrument to be used, and prescribed a- maximum o;
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on the individual punished, there was some division of opini
1 » i opinion
among the witnesses regarding the extent to which coll?poral
%umshmen%;s t;fl_fectlf}re In deterring the person who suffers it
om repeating his offence. Some of i
Dolice. vre oy Offence. the representatives of the

that in thi i
ment is completely effective, ot voespect corporal punish-

or at least verysmuch i
than any other form of punishment. Thg: statedmﬂ?;i,efxfleifll;i

experience, a person who had once been

careful to avoid committing any further Oﬁggggegrw;lsﬁ:ﬁvzayi
polr.efll pljl:lmsl.lmen'i) could be imposed— ; ac
a lite of crime, but he would avoid those partic

crime for which corporal punishment is ap poss?%)?; gg:f:lt;f
Some witnesses who took this view went so far as to claim that
no person 1s ever flogged a second time, but this extreme state
ment 1s not in accordance with the facts, Though they are no;
numerous, there are cases in which men who have been flogeed
have subsequently committed other offences for which co gogf 1
punishment may be ordered, and in some of these a SI(;I(): naél
sentence of corporal punishment has in fact been im o0 d
Probation officers and prison officials, on the other handp “S:eré

inclined to express a more qualified vi i
stressed the fact that corpora? punis}lm‘;fw on this point, and

: the 1 t aff i indi
v1dual§ in different ways. One Prison Goveeriltzrdlrggﬁﬂztdutldb
cases in which he had spoken to men who had been fi ed
for armed robbery—one had said ‘¢ Next time, I shall tak'ogged
?Ot to carry a gun " : the other, ““ Next time, I shal] takg care
0 use my gun . It will be noted that in neither case h dc;tiﬁe
g?etrﬁierw?&}; thought of tagalzgoning robbery altogether aNon:
sses suggested tha i )
effect of restrainingg%he oﬁendgrc%rlgri)igitdp omment has the

s of persons se .
nlllent wcl)luld be defec’tlve in two respgizl.ce%itfstcot%p oral punish-
show what the man’s subsequent career might have powd not

had not been flogged. Second] have been if he
adults is always combined with Z’s:ritecr?crep?)léa! P rushment of
penal servitude, they coulg not lmprisonment or

1 how how f
career may have been infl > W lar the subsequent
far it may have been mﬂueggggegybéetltl:ngogg{ng and how

or penal servitude. No figures could elucidate (gl‘ggptr\i?%?ii%

he might continue to lead

@
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completely : but, in order to throw some light on this aspect of.
the matter, we have obtained figures which enable a comparison
to be made between the subsequent record of persons who
actually received corporal punishment and that of persons
who were liable to corporal punishment but were dealt with by
other means. With®the co-operation of the Home Office and
New Scotland Yard, we have been able to analyse the sub-
sequent records of 440 persons who were convicted of robbery
with violence during the period 1921-1930. and in Appendix III
of this Report the subsequent record of those flogged is com-
pared in detail with that of those who were not flogged. Of
the 142 flogged, two have subsequently been convicted of a
second offence of robbery with violence, and in a third case a
charge of robbery with violence was dropped when the offender
was sentenced to ten years’ penal servitude on another charge
founded on the same facts. Of the 298 who were not flogged,
three have since been re-convicted of robbery with violence: but
two of these men were mentally unstable and itseems very doubt-
ful whether either of them would have been restrained from com-

_mitting the second offence if he had been flogged on the first

occasion. So far as these 440 cases are concerned, it appears
that a sentence of imprisonment or penal servitude without

corporal punishment was no less effective m deterring ‘the

offender from committing a further offence of robbery with
violence than a sentence of imprisonment or penal servitude
combined with corporal punishment. As regards subsequent
offences other than robbery with violence, the record of the men
flogged was found to be worse than that of those who had not
been flogged. Of those flogged 55 per cent. were subsequently
convicted of serious crime, as compared with 439 per cent. of
those not flogged. It might have been assumed that this would
be due to the fact that the persons not flogged included a higher
proportion of first offenders, who might be less likely to oftend
again: but when the cases were subdivided into groups accord-
ing to the previous record of the men concerned it was found
that, .even among the first offenders, the subsequent record of
those flogged was less satisfactory than that of those who were
not flogged. It was only among those who had previously had
the worst criminal record that the subsequent career of those
flogged compared favourably with that of those who were not
flogged. Among those who, before their conviction for robbery
with violence, had not previously been convicted of serious
crime, 33'3 per cent. of those flogged were subsequently con-
victed of serious crime, as com ared with 288 of those not
flogged. Among those who had previous convictions, 71 per
cent. of those flogged committed further offences, as compared,
with 62°2 per cent. of those not flogged. In the third group,
who had previously been sentenced to g)enal servitude or a long
term of imprisonment, 65°2 per cent. of those flogged were again
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convicted of serious crime, as against 67-4 per cent. of

not flogged. The record of thos% ﬂoggeZl ‘itspalso worse irtlh Ec)lsl‘::
special respect of subsequent offences involving violence. Of
the 142 persons sentenced to corporal punishment 15, or 10'6
per cent. were subsequently convicted of serious offences of
violence, as against 16, or 5°4 per cent. of the 298 persons who
had not been sentenced to corporal punishment. As these
differences persist even when the cases are subdivided in this
way, it seems doubtful whether they can be attributed entirel
to a tendency on the part of the courts to impose corporal
punishment only in cases where the offender is a dangerous
character who might be more likely to offend again. The
figures appear to indicate that, in these 440 cases at any rate
men who received corporal punishment— though they may have
been deterred from again committing those special offences for
which corporal punishment may be imposed—were, if any-
gltlalrleg’dég(l)tre }tll}:e%)y to commit other offences than tfiose wgo

' alt wi Yy 1mprisonment or pe i
bu’ll‘el(li with (1:orporal purll)ishment. penal servitade ot com-
e results of this analysis lend some support i

expressed to us by probation officers and pll?igon ;igm‘icg:is wt%w{
corporal punishment is apt to produce feelings of resen':m at
and bitterness which may make the offender more anti- o
and more, rather than less, likely to commit other offen social
Is essentially an unconstructive penalty. At the best ce_:: e
exercise no positive reformative influence: at the worst, ifc .
produce reactions which make the individual who recei oot
less willing, or less able, than he was before to lead an l:, st
and useful life in the community. We are prepared to (:ines_t
that a man who has been flogged may take good care t o
doing anything which might earn him a second flo _no ‘av01d
in our view, it is not enough that such a man shouldgbg; dg " bt
by fear from committing again the few offences for whi eherred
poral punishment may be imposed if, by the punishm Ve

he has received, he has been made more apt to cozllfnxhiflh
. e

imppslizd. There seems to us to b
punishment may have this result: e

general considerations outlined in P:gl%}a%?snng tm mind the
we shoiﬂd not be prepared to recommend 35e ?et3 . 1? hove,
corporal punishment solely on the basis of its det ent et
on 'éhe ’fﬁdlwdual punished. elerrent effect

56. lhere is, however, the wider i

effect q(n others—how far does the fea%ugft::?)?pgia}he deterrent
prevent men who bave never received it from ¢ punishment
offences for which it may be imposed and omitting those

an

€ a great risk that, corporal

4
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at a particular place, an outbreak of crime was suppressed or
checked by the use of corporal punishment. When such state-
ments have been made to us in the course of the evidence, we
have been at pains to check them by reference to statistics and
other available sources of information, and we have found in
every case that the*facts are not such as to warrant the con-
fidence with which the assertion was made. In some cases the
true facts have already been published, but as these claims
continue to be made we think it desirable to set out here the
results of our enquiries into some of the most common of them.

(@) The oldest and most persistent of these assertions is that
garrotting was stamped out by the passing of the Garrotters
Act, 1863, which introduced flogging as a penalty for this
offence. In the period from August, 1862, to January, 1863,
there was an unusually large number of robberies with violence
in London. At the Central Criminal Court the total number
of convictions of robbery with violence in 1862 was 03, as
against 45 in 1861, and of these 65 cases 58 were concentrated
in the last six months of the year. There were 28 persons con-
victed in November and December, 1862, and 26 of them were
sentenced to penal servitude. It is not possible to ascertain
from the statistics the proportion of these cases in which the
violence took the special form of garrotting: there was evidently
a popular impression at the time that this form of violence was
very prevalent, but the Home Secretary of the day, Sir George
Grey, told the House of Commons that ‘‘ there had been great
exaggeration in many of the cases alleged to have occurred.”’
But, whether or not there was due cause for the alarm about
garrotting, there was some cause for apprehension about the
increase in the number of robberies with violencs: and, when
the outbreak culminated in an attack on a Member of the House
of Commons, a Bill was introduced by a Private Member, Mr.
Adderley, empowering the courts to punish by flogging persons
convicted on 1ndictment either of garrotting or of robbery with
violence. This Bill was introduced in February, 1863, and
passed into law as the Garrotters Act on the 13th July, 1863.
But by the time the Bill was in the House of Commons, the
outbreak Swith which it was designed to deal had already sub-
sided. In the months of February, March, April and May the
number of convictions of robbery with violence at the Central
Criminal Court had fallen to 4, 3, T and 6. ‘Moreover, as is
clear from the reports of the debates, the public apprehension
had also subsided. As was said by the Home Secretary of the
day, in the debate on the Second Reading, the Bill was ** panic
legislation after the panic had subsided.”’ The numbers of
persons convicted at the Central Criminal Court of robbery with
violence in the years immediately before and after the passing

of the Act were as follows:—

1861 ... .. 45 1864 ... . 43
1862 ... gs 1865 ... .. 46
1863 .. 60 1866 ... ... 73
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In spite of the powers of whipping conferred by th
the numbers in 1865 and 18& were even hig}}lxer ?chj:;t ElfoIs§6c3>f
18?? ‘WhiCh 1}ad le?h to t‘?e passing of the Act.
is clear from these facts that there is no fo i
story that the passing of the Act resulted inunssh%lnflg(riigg
diminution of the crimes at which it was*aimed. What prob
ably happened was that garrotting, which was believed {)o b-
rampant in 1802, was seldom heard of later and there came tg
be a popular belief that the disappearance of garrotting wa.
due to the Act. But if after 1863 there was litfle robbe%*y bs
garrotting, as distinct from robbery by other methods 03;
violence, this result cannot be attmbuted to the powers of
;V;g}l)'pglg c;)nfelrretd byb ghe (garrotters Act, for those powers
led, not only to robbery ° i
appied, not on o}ience. ry by garrotting, but to all forms of
(b) It is sometimes said that the activities “ Hi
Rip "’ gangs in Liverpool were brought to :rf g:fd bHI%}}ll-
sentences of flogging imposed by Mr. Justice Day at the {iv ;
pool Assizes in the ’eighties. The following table gives t? o
the period 1887-1894, the numbers of persons char ed 'Ec)ll;
robbery with violence at the Liverpool Assizes, and theg be
sentenced to corporal punishment:— ’ numbers

Year. No. charged with N
;0 : . 0. sentenced t
b 4 C 0
887 ... .'TO bery w“gg valence. corporal punishment.
1888 ... .. 65 2.253
1889 51
18g0 ... .. 40 3
ISQI . 57 10
I 92 7I I
1893 ... 57 o
1894 70 v

(In the '3'r.ears 188 , 1890 and i
were not taken b I?’Ir. J%sticlé DIas}?.z) the Assizes

These figures show that Mr. Justi
use of the power to order corporal E

substantiate the statement that t ggsﬁiﬁg'dgugt;hey do not
robbery with violence. In the first three years of ‘tﬂgeger? u(;
o

the total number of offenders was 1 i
d 76, and in the 1
ears—after i o ast th
¥98. a prolonged trial of flogging—the tota] number vs:z
(c) Offences of assaulting and robbi ai
Itﬁ_evalent in Cardiff abou':g 1908;021?:1n§t(1i£u;1;(r§2t?$10rs hecame
is outbreak was put down by sentences of flo cinod that
true that at the Glamorgan Assizes in March Igogglng. i is
:vere convicted of robbery with violence, and ’14 wer  Sebtazons
o corporal punishment.” At that time the courts oro menced
ﬁtﬂe wuse of corporal punishment—in 1906 the ’cotavlvere makin
Eoggmgs for robbery with violence throughout th e 0
ngland and Wales was five: in 1907, two: and in ¢ Whole of

This laree number of floggings at Cardif in 19035901?, three.
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attracted a good deal of attention, and it began to be said that
these sentences had stamped out robbery with violence in
Cardiff. In fact, however, these sentences do not appear to
have bad any immediate effect in deterring others, for at the
following Assizes in July there were 18 persons charged with
robbery with violence and, at the Assizes in November, 16 per-
sons were charged with that offence. It is true that in the
following year tge number of cases fell to 30, as compared with
a total of 61 in 1go8. But, as no sentences of corporal punish-
ment had been imposed in any of the 34 cases dealt with at the
intervening Assizes in July and November of 1908, it is difficult
to attribute the fall in 1gog to the floggings ordered in March,
1908. In a local outbreak of this kind the decrease may have
been due to the fact that by the end of 1908 many of the persons
who had been responsible for the original outbreak were serving
sentences of imprisonment.

Enquiries have also been made into the subsequent record
of the 14 offenders flogged in March, 1908. Two were subse-
quently convicted of a second offence of robbery with violence
and one was charged with, but not convicted of, that offence.
A fourth was subsequently convicted of assault with intent to
rob and, later, of living on the earnings of prostitution. A fifth
was convicted, of larceny from the person. Only_ two or three
are believed to have lived honestly after their conviction in 1908.

(d) From statements made by several witnesses we gather
that it is generally believed in Scotland that the offence of living

" on immoral earnings was stamped out in Glasgow as a result

of the passing of the Criminal Law Amendment Act, 1912, which
first introduced flogging as a penalty for this offence in Scot-
land. In fact, no sentence of co oral punishment was imposed
under this Act throughout the whole of Scotland from 1912 to
1022; and, if the offence of living on im_moral earnings became
“less common in Glasgow after 1912, this cannot be attributed
to floggings actually administered under the Act of 1912. The
following table shows the number of convictions of living on
immoral earnings in Glasgow during (a) the ten years before,
and (b) the ten years after, the passing of the( lgct of 1912.

a
Year. No. of Convictions. Year. No. of Convictions.
1903 . ... 21 913 ... . 47
1904 ... 32 1914 ... 21
1905 ... 18 IgIg Iz
1 29 1916 ...
1836} 20 - I9I7 ... 8
1008 ... 29 1018 ... -2
1909 ... 16 1919 ... 9
1010 ..: 18 1020 ... 12
CIOIT ... 21 1921 ... 3
. I0T2 ... 40 1922 ... 7
244 130

|

————
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penal servitude. Of the four persons convi

Sessions during this period and pdealt with otl(;f;%vi;: : t%;lgrgar
coxgo'ml punishment, one has since been convicted summarily
of living on immoral earnings and sentenced to 3 months’ im}:
prisonment; one has since had two convigtions of larceny: and
the other two have not since been convicted of any offegéea

57. We have seen already that comparatively Jj
ttl
bgfen made of the power to order cc?rporal Iimlisht;n‘c}rsl(te lflgs
lc; ences of procuring and living on immoral earnings; and we
:ilxl_re been unable to find any evidence in support of the view
“il ch is sometimes expressed, that these offences have been
checked by the existence of the powers of whipping under th
Criminal Law Amendment Act, 1912.  The followin table
f)lfl:f(:evx‘;ie sth?n nﬁmtier dof persons tried on indictment fo§ thesz
0 : .
offences gland and Wales during the period 1890 to
Annual Average: 1890-1894

’ 1895-1899 ... o Ig
. 1000-1904 ... N 8
’ 1905-190g ... . 8
> 1910 o - 25
’ 1912 cee . 14
’ 1913 .. .. 73
’? 1914 ces . 41
» 1015-1919 .., . 9
” 1920-1924 ... | 6
. 19251029 | s
" 1930-1934 ... ... 12

In the two }'/ears immediatel i .
the numbers were much higeh}érf‘(t)}?:: zlir;g the Passing of the Act

of the offences included in the t » and the great bulk
offfences of living on immoral eari?rl%;‘b(x’gng;:ﬁﬁno. doubt,
offences in Epglgmd after 1912 could not be attrib e in these
powers of whipping under the Act of 1912 uted to the

had been available in En ; of Whipping which
: gland since 1898 ]
VangrlaﬁnCYf Ac’:h of that year. The only (?harll)gye vligge v
Efa)?imism Otgrmlsogff.ence. by the Act of 1912 was to ?ailsrcle g:
i
years. mprisonment from twelve months to two
The great rise in the numl : ’
for these offences Coincidedbevf,? ﬂ(l)f 1piersons committed for trial

about the White Slave Traffic: andt &epfif;’ dw:sf ;%%l:%’f;sézg
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in part to increased vigilance on the part of the Police. If there
is great public apprehension about a particular form of crime,
the Police naturally concentrate special attention on the investi-
gation of such cases, and for a time the number of offenders
brought to trial is larger in consequence. The fall in the num-
ber of offenders did®not become considerable until after the
end of 1914, and it seems probable that it should be attributed
mainly to causes other than the Act of 1912. When that Act
was passed it was said that these offences were committed

. largely by foreigners. At that time there was no effective con-

trol over the admission of foreigners to this country; but since
the passing of the Aliens Restriction Act in 1914 drastic measures
have been taken to deport undesirable foreigners from this
country and to prevent their return. The total numbers of
persons convicted of this offence, summarily and on indictment, °
have been much smaller in the years since the war than they
were before the war—the numbers of offences by prostitutes
have also been smaller—but this decrease should probably be
attributed, not to the deterrent effect of the power to order
corporal punishment for this offence, but mainly to the general
social changes which have taken place during this period.

58. Robbery with violence has been much less prevalent in

is century than it was in the last. This decrease has been
brought about by many factors, including the great changes in
social conditions, and it is impossible to determine precisely to
what extent, if any, the deterrent influence of corporal punish-
ment may have assisted in securing the reduction. Itis notice-
able, however, that over the full period for which figures are
given in Appendix II increased use of the powers of corporal
punishment ﬁas not been followed by a decrease in’ the number
of convictions. Reference has already been made, in para-
graph 54, to the increased use of corporal punishment in the
years after the war compared with the years before the war.
This is shown by the following table:—

Average annual Percentage of
Average annual number of persons convicted persons
mumber of persons sentenced to sentenced fo
Period.  convicted of robbery.  corporal punishment. corporal punishment,

1898-1903 199 22+3 11-2%
1904-1908 156 9-0 5:-8%
1900-1913 127 3-2 )? 2:5%
1921-1925 67 140 20:9%
1926-1930 58 . 146 25-2%
1931~-1935 73 324 44°4%

It thus appears that the amount of.robbery with violence
decreased steadily in the years before the war, in spite of a
small and decreasing use of corporal punishment, and in recent
years has shown a tendency to rise in spite of a much greater
and increasing use of corporal punishment. :

«
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These figures do not appear to substantiate the statement that
this offence was stamped out by the passing of the Act of 1912.
The number of convicions in the two years immediately follow-
ing the passing of the Act was slightly larger than that in the
two years immediately before the Act was,passed. As regards
the later years, it is to be expected that the number of con-
victions would be much smaller during the war: and in more
recent years there have been various other factors, quite apart
from corporal punishment, which might be expected to reduce
the incidence of this offence. It was not until 1922 that the
first sentence of corporal punishment under this Act was im.
posed in Scotland: and by that time the number of conviction
in Glasgow had already fallen from 47 in 1913 to 7 in 1922 ®

(¢) Several witnesses have suggested that a marked

which took place after 1934 in the number of convic(%fg;:az?
hvmg on immoral earnings in Manchester was due to the fact
that in 1932-1934 the Recorder had sentenced several offenders
to corporal punishment and had announced in court that futu

offences would be dealt with in the same way wherever ossiblre
The following table shows the number of cases of liI\)zin .
immoral earnings which were dealt with by the courts I%/[ e
chester during the period 1930-1936: — m Van-

Cases dealt Cases dealt Sentences of Total
Year. sumﬁzlﬂly ngzi}: o corporal caSIZSO o
(oo S indicment  punishment. dsas it
1931 ... 19 _ — 6
1932... .. 32 2 _2 19
1933 ... 32 3 I 34
1034... cee e 39 3 I 35
1935... 18 — 42
1936... ... 6 I _ 18

It is true that there has been a decrease i 7 ince
1934, and the Chief Constable has iillsfgrllrrlle?etslg Ec)lflf:::‘cn T e
of enquiries made locally, he is inclined to attribute tfﬁm e
sentences of corporal punishment and to the warnin s to the
tkI;f, Record.er. The Chief Constable has the advantag egwfell1 by
owledge; but, if this is the explanation, the resultég q hocal
expected to have shown themselves rather earlier Ir‘n ght be
tences of corporal punishment were imposed in I- WO sen-
number of offenders remained at about the same 13 321' Dut the
In that year there was one sentence of corporal vel in 1933.
but in 1934 the number of offenders rose from 35 It)umshment,
numbers did not fall until 1935, and they continued Ec) 43 e
in 1936, though no corporal punishment was ord 1 in e
Further, the suggestion that the decrease ered in 1935.

due to the sentences of corporal punishme 1tnl 1935 and 1936 was

does not seem to pay sufficient regard to trllle ?;%?S&iitnél?g-gigrm
es

for 1935 and 1936 correspond very closely to those for 1930

. &

and 1931, before the Recorder began to order floggings in these
cases.” In the five years 1925 to 1929, the numbers of persons
charged with this offence in Manchester were respectively 5, 3,
2, 6 and 5; and all these cases were dealt with summarily.
The normal average,number of cases in Manchester is thus
about 6 a year. During the years 1931 to 1935 there was a sharp
increase, rising to its peak in 1934; and in 1936 the figures
returned again to the normal level. The natural interpretation
of these figures would be that some new factor, which caused
the rise to begin in 1931, continued to be present throughout
1932-1934, exercised a diminishing influence in 1935 and finally
ceased to be operative in 1936. The decrease in 1936 being a
return to the normal level, it would ordinarily be attributed—
not so much to the sentences of corporal punishment imposed
in 1932-1934—but rather to the disappearance of some special
factor (tending to increase the number of these offences) which
operated during the period 1931-1935 but was not present either
before or after that period.” It is known that among certain
types of person this offence tends to become more prevalent
in’ times ‘of severe unemployment (cf. paragraph 50 of this
Report), and there may be some significance in the fact that
the curve of these Manchester figures corresponds so closely with
that of the recent industrial depression.

There may be room for argument regarding the extent to
which these sentences of corporal punishment at Manchester
were responsible for the subsequent fall in the number of
offences, and on this point we are not prepared to express a
final opinion. The effect on the individuals punished is, how-
ever, a matter of fact. Some of the witnesses who referred to
this outbreak claimed that the floggings had not only deterred
others, but had also had a salutary effect on the persons flogged;
and, in order to test this statement, we have made special
enquiries into the subsequent history of each of the men sen-
tenced to corporal punishment. We find that the man who was
flogged in 1934 has not since .been convicted again of this
offence: byt the subsequent record of the two men flogged in
1032 is less satisfactory. One of them is the same man whq was
flogged in 1933. Having already been convicted summarily of
this offence on two previous occasions, he was convicted at
Quarter Sessions in September, 1932, and was sentenced to
o months’ imprisonment and 12 strokes of the cat. He was
released from prison in May, 1933; and in the following August
was again convicted of the same offence and sentenced to
another term of g months’ imprisonment and 18 strokes of the
cat. The second man was not subsequently convicted of living
on immoral earnings; but within a few weeks of his release from
prison he was convicted at the Manchester Assizes of rape and
causing grievous bodily harm and was sentenced to 7 years’
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Most attempts to estimate the deterrent effect of corporal
punishment are com%)hcqted by the, fact that it is impossible to
separate the effect of the corporal punishment from that of the
sentence of imprisonment or penal servitude with which the
flogging is combined. There is, however, one comparison into
which this complication does not enter, Te. comparison of the
incidence of robbery in England and Wales, where corporal
punishment may operate as a deterrent, with the incidence of
similar offences’in Scotland, where there is no power to impose
corporal punishment for these offences. In the following table
the numbers of persons charged with robbery, and assault with
intent to rob, in England and Wales are compared with the
numbers charged in Scotland (otherwise than in summary

courts) with offences of robbery, assault with intent to rob and
+ *stouthrief.

Peycentage of
Quinquennial average quinquenniol average
of persons charged. Jor 1890-94.

England. Scotland. England. Scotland.

189094 203 222 100 100
1895—99 264 180 90 81
190004 236 203 81 91
1905-09 196 167 67 75
19I0-14 149 72 51 32
I915-19 62 21 21 (o)
1920-24 99 37 34 17
1925-29 67 14 23 6
1930-34 .. 96 14 33 6

In both countries there has been a progressive decrease in this
type of offence, but the drop has been much greater in Scotland,
where the offences are not punishable by flogging, than it has
been in England. In England, the figures for the last two
five-year ggenods are 23 per cent. and 33 per cent. of the
corresponding figures for 1890-94, but in Scotland they are
only 6 per cent. of those for 1890-94. This seems to indicaté
that over the long period the deterrent influence of corporal

punishment has not played any considerable part in reducing the
amount of robbery in England.

CoNncLusioNs. "

59. After examining all the available evidence, we have been
unable to find any body of facts or figures showing that the
introduction of a power of flogging has produced a decrease in
the number of the offences for which it may be imposed, or that
offences for which flogging may be ordered have tended to
increase when little use was made of the power to order flogging

o1
i tly.
r to decrease when the power was exercised more frequently
(\)Ve are not satisfied that corporal punishment has that le:_:cep&
tionally effective influence as a deterrent which is usualbfr c aurcrllelt
for it by these who advocate its use as a penalty ort a ut
offenders. We do not, of course, deny that it has some deterren
effect. All forms of punishment have some deterrent 1nﬂuen§f,
and it is arguable that the more severe the pumshmeixg (;
greater the deterrent effect. This alone, however, wou nof
be a sufficient ground for retaining the existing powi%rs_ ot
corporal punishment. If it were, it would also be a 'su1 cufen
ground for making corporal punishment a possible penalty 01£
many other offences. The final test is, not whether corpora
punishment has any deterrent effect, but whether theref .ar?
offences or classes of offences for which long sentences (t’s tilmt
prisonment or penal servitude are so ineffective as dgéerre}r: : aLr
1t is necessary, for the protection of society, to progl ?h w. fa ril‘;:r
additional element of deterrence may be afforded by the fu
penalty of corporal punishment.

. arding the
. ious suggestions have besn made to us regarding
tygg o‘f,a;lf?ence fogr which corporal punishment might be an
appropriate penalty.

The Lord Chief Justice was good enough to consult éhe Jufd%;zz
of the King’s Bench Division on the general qu};as or; o b
powers of superior courts to order corporal punishment anth 0
furnish, for our information, a memorandum summiatg(simg ! g}el r
views. (The Lord Justice General was also consult d, ] ubeen
replied that no sentence of corporal pum_shnéent1 1(11 (oeen
imposed by any Judge of the High Court in Sc-o ttﬁ T ot
least fifty years and in these circumstances the Scottish Junger
did not feel able to express any views on the qlcxlestwfxl}ls uished
consideration by the Committee.) The memoran u;n’th r% shed
by the Lord Chief Justice showed that the Judges of the ; sgas
Bench Division consider that corporal punishment tﬁpetra ztain
a useful deterrent and are of opinion that it is desirable to r

“the existing powers to impose sentences of corporal punishment

ith vi ing, living on im-
, robbery with violence, procuring, g
fﬁgrgallrzgtrtrl:ifgs andr}i,mportumng by .male persons, and aéso
for offences committed by blosfa undgr mx;c;:r;ré Iﬂea;&i tof iggsun Ie;
i Criminal Law Amendment Act, .

:ficdgggn‘ttgg ﬁ%ges were of opinion that, if ¥ were though;c
desirable as a matter of policy to extend the existing powers gl
whipping, the courts might be empowered to sentence to Cprt?nor !
punll)shme'nt male persons of any age convicted on indic enf
of unlawful carnal knowledge of a girl under thirteen yc;ars o
age and also, perhaps, persons convicted on indictment of rape.

i ing the

i have made other suggestions for extending
exggﬁgl: ;lngvl:rssse;f corporal punishment. The following is a full
list of the additional offences for which it has been suggested

D
47268



92

that corporal punishment might be an appropriate penalty:—
Rape: defilement of girls under thirteen years of age: incest
committed by a father with a daughter under sixteen years of
age: sodomy or gross indecency committed by older men on
young boys: demanding money with menaces: sending or
throwing explosive substances and throwing: corrosive fluid:
serious assaults with razors, bayonets, broken bottles, etc. :
serious assaults on wives and children: gross cruelty to animals.

We find difficulty in discerning in this list of miscellaneous
offences any common principle which could be accepted as g
basis for differentiating between those offences for which cor-

oral punishment is considered an appropriate penalty and those
?or which it is not. It appears to us that the nearest approach
to a common factor in these additional offences for which cor-

" poral punishment has been suggested is that they are all, ir
varying degrees, offences which excite special indignation; anc
that, to this extent, the suggestion that corporal unishmen
should be applied to these offences is, in the last analysis, basec
on a purely retributive principle. The idea that corporal punish-
ment should be used as a special retribution for specially de
testable offences has a strong sentimental appeal: but we coulc
not accept it as a safe guide in determining which offences shoulc
be made liable to this form of punishment. In our view cor
poral punishment must be justified by the deterrent, not the
retributive, principle: and these suggestions for extending thi:
penalty to fresh offences fail to satisfy the only test which w
think 1t proper to apply—i.e., we have found no evidence t
suggest that for these offences long sentences of imprisonmen
or lpenal servitude are so ineffective as deterrents that it is essen
tial to add some further penalty for the protection of society.

61. There is the same difficulty in finding any commol
principle underlying the various offences for which corpora
punishment may be imposed under the existing law.  Thes
offences have been selected, not by the application of am
principle of logic, but merely by historical accident; and in con
sequence the existing law is full of anomalies. If, for example
In committing a violent rape a man has overcome* his victin
by seizing her by the throat, he is liable to corporal punishmen
under the Garrotters Act: but if his violence took the form c

penalty for ady
necessary to sweep away the confused an
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iscellaneous provisions of the existing law and to_build up a
gfvcsystem bals)ed on some more logical principle. None of tha(i
ritnesses who advocated the retention or extension of corporld
unishment was able to put forward any principle WhlcdeOIfl
>rm a practical basis for differentiating the type of offen eralor
rhom corporal punighment would be an appropriate pen 'iy
rom those for whom it would not be appropriate. The qnhy
uggestion made to us on these lines was that corporal pumis i
1ent should be reserved for cases in which gross and bruta
iolence had been used in the commission of the offence. Ip
ur view, however, even this suggestion is m;sconcelveq. \iVe
ave no reason to believe that men who commit offences involv-
1g the use of violence are necessarily less amenable to reforma-
ive influences than those who commit other forms of créma?l'.c
fany persons convicted of offences involving violence areﬂl ed
vith effectively at the present time by reformative fme do s.
iven in these cases, probation has sometimes been gulx; t;n
ffective remedy—for example, we have been unpressef y the
wvidence which we have heard regarding the measure ? Ifucc(:iess
ichieved by the probation officers at the County of f?n on
sessions in dealing with persons convicted of this type of o ence,
t is not to be assumed that, because a person has committe
. offence involving the use of violence, he 1s necess?arll y m.oll;e
usceptible than others to the deterrent effects of corpo ! pun}sh-
nent and less likely to be deterred by other forms of punis ;
nent. In the last resort, the question whether a maan is 'nﬁ
ikely to be deterred except by a sentence of corporti pu?ltsh -
nent cannot, in our view, be de'genmned by the nathre 1c:
ffence which he has committed: it turns entirely on b ec a%;:-
er and disposition of the man, irrespective of his o encee;1 : e
juggestion that corporal punishment shpuld beoreserved for
:ases of gross and brutal violence is ultimately based, not %n
he view that persons who commit these offences c:hnnot e
e deterre b et be et by vielence . Tn a debate
“* violence mus N . 1m

Ee}c]lfeﬂll-%;usevgl%ommons in 1900, on a Bill propo(s)mfg a(;l ex:(
ended use of corporal punishment, the ‘l‘ate Lord Oxford me
his argument in the following words:— I regard the s?gges-
ions made in this debate as a revival of the theory, aulpml:e
‘allacious and barbarous, that a man who commits a Iiec 1afrhy
orittal offence should receive a proporuonatelypbrutaﬂlpums ;
ment. I can imagine nothing more repugnant to the mos
sleménta.ry principles of justice and common senseffthan tc:h say
that, because a man has committed a savage o derll)cg,. tﬁesz?c
whose duty it is to enforce respect for the law shoul eg:n”
man’s punishment with correspondingly savage treatment .

» i further
. ot thought it necessary to pursue any
'the?zcluggoga:v;el’:her it would be possible to devise any formula
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‘by which to distinguish those offences for which corporal punish-
ment might be considered an appropriate penalty. For we are
not satisfied that either for the offences of procuring, living on
immoral earnings, importuning, garrotting or robbery with
violence, or for any of the other offences to which it has been
‘suggested that the penalty of corporal punishment should be
extended, the alternative punishment of a long sentence of
imprisonment or penal servitude is so ineffective as a deterrent
that it is essential, for the protection of society, to add to it some
further penalty which might operate as an additional deterrent.
We have given full weight to the opinions expressed to us by
those who favoured the retention of corporal punishment; but
we have come to the conclusion that the weight of the evidence
is in favour of the view that it is not essential in the interests of
society to retain, for any of these offences, whatever additional
element of deterrence may be provided by the power to impose
a sentence of corporal punishment in addition to a sentence of
‘imprisonment or penal servitude. That being so, we think it
undesirable to retain a form of punishment which, as applied
to adult offenders against the criminal law, is open to the objec-
tions which we have described earlier in this part of our Report;
and we accordingly recommend the repeal of all the existing

powers to impose sentences of corporal punishment on persons
convicted on indictment.

95

'PART.IV.—CORPORAL PUNISHMENT FOR OFFENCES
IN PRISONS AND BORSTAL INSTITUTIONS.

HisTORY AND EXISTING Law.

.England and Wales..

63. In English prisons corporal punishment has always .been
a rt?cognisedgpena{)ty for serious offences against discipline; but
for an understanding of the origins of the existing law it is
unnecessary to go back beyond 1823. In that year Parliament
passed Sir Robert Peel’s Gaol Act, yvhxch amengied and_ gop-
solidated previous legislation regarding local prisons, an_b_ in
the following year a Transportation Act was passed, prescribing

the conditions under which convicts sentenced to transportation
were to be detained in this country.

By section 42 of the Gaol Act, 1823, it was provided that in
loca%’ prisons ?he Visiting Justices, or any one of them, or any
other Justice acting for the county or place In which the prison
was situate, might punish by personal correction any 'pnso?er
convicted of felony or sentenced to hard labour who,ﬁa ter
enquiry upon oath, was found guilty of any repeated o 1<:alr11ce
against the Rules of the Prison or of any offence greater alI;
those which the Gaoler or Keeper of the Prison wa% hliumse
empowered to punish under section 41 of the Act. a Is Rplr;f-
vision was re-enacted in the Prison Act, 1865 (Schedule I, Rule
58). In 1877 the local prisons were transferred from the
Justices to the State, and the powers of punishment prevmuslg
exercisable by any one Justice of the Peace were transferrgd
to the newly-created Visiting Committees, which were composb
of Justices of the Peace appointed by the local Benches or thy
Quarter Sessions to exercise a general supervision ove{. é
~administration of the prison, to investigate prisoners’ complain
and to deal with serious offences against discipline. ttwas
then provided, by section 14 of the Prison Act, 1877, tha nc:
prisoner should be punished by ‘* personal cpr_rgactlo(r:l e).(;:tep
after due enquiry by two members of the Visiting _ommli uclae.
The powers of the Committees were defined by the Pnson8 X esf
made by the Secretary of State on the 19th February, 1878, o
which Rule 57 provided as follow'szzb lo prisonets con

“ owing offences committed by male -
victe’gh:f ffoelllony gr sentenced to hard labour will render them
liable to corporal punishment:— \ to mutiny in the prison:

i open incitement to :

* Mu%lel:}r’so(;fal l\)'iolence to any officer or servant of the
prison; aggravated or repeated assault on a fellow
risoner; repetition of insulting or threatening
anguage to any officer or prisoner. v

D
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2. Wilfully and maliciously breaking the prison windows,
or otherwise destroying the prison property.

3. When under punishment wilfully making a disturbance
tending to interrupt the order and discipline .of the
prison, and any other act of gross misconduct or
insubordination requiring to b€ suppressed by extra-
ordinary means.’’

The following table indicates the extent to which corgl(l)ral
punishment was used in local prisons during the last

years of the 19th century:—
, Peycentage of
Daily average Corporal Corporal Punish-
Year ended. ”z':ob::"’f Punishment. mj;nt to daily
P S. average population.

20.9.1873 13,586 173 1+27
31.3.1884 13,706 136 *99
. 31.3.1804 12,170 98 81

In establishments for convicts, the powers of corporal punish-
ment developed on different lines. By section 15 of the Trans-
portation Act, 1824, the Superintendent or overseer of convicts
detained in this country was authorised to inflict on any convict
guilty of misbehaviour or disorderly conduct ** such moderate
punishment or correction as shall be allowed by one of His
Majesty’s Secretaries of State *’. This power continued to be
vested in the Superintendents until 1850, when it was trans-
ferred to the Directors of Convict Prisons as regards all persons
detained in convict prisons in England (Convict Prisons Act,
1850, section 1). The Rules made by the Secretary of State
for the government of convict prisons provided that the
Directors might order corporal punishment only for certain
specified offences against discipline, and only after enquiry
- upon oath. The offences were the same as those for which

corporal punishment could be ordered in a local prison (vid.
the preceding paragraph). The Rules prescribed a maximum

of 18 strokes of the birch for convicts under eighteen years of

age, and for those over that age 36 strokes of the cat or of
the birch.

The flollow.irilg table indicates the use which was made of
corporal punishment in convict prisons in the last thi '
of the 1gth century:— P Ty years

Dail Percentage o
Yeay ended. ::gn g::’;ge Corporal Corporalafg’un{sh-‘
Convicts. Punishment. ment to daily
average lation.
29.9.1873 8,440 ' 86 8 Ip?;u -
31.3.1884 9,059 89 <98
31.3.1804 3,462 39 1-13

64. In 1895 a Departme_ntal Committee on Prisons made the
following comment on prison punishments: —* Durin recent
years there has been a distinct move forward in the irection
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of mitigating the severity of prison punishments., The use of
the entirely gdark cell h:.}s’ been discontinued since_the publica-
tion of the Report of the Royal Commission on Irish Prisons
in 1884, and the figures show that corporal punishment has
decreased in a striking degree in local prisons. In conwcé
prisons the total number of instances also shows a marke

decrease: but the percentage remains about stationary. It
must however be noted that the convict population has been
much reduced, but that there remain much the same numbeé
of hardened criminals of a low type.”” The Committee referref
to Standing Order No. g4 which stated that as a result o
experience ‘‘ discipline is not better maintained by resorhfng
commonly to severe punishment, whlch.should be reserved 05
use when milder measures have been tried unsuccessfully, an

when it is necessary to apply them on particular occailpni ;
but they made no definite recommendation on the subjec t}?
corporal punishment. The Report of this Committee led to the
Prison Act of 18g8. Before that Act was passed, however, the
Home Secretary (Sir Matthew White Ridley, afterward?
Viscount Ridle;g called for a return of all cases of corporad
punishment in the year ended 31st March, 18g6. This showet
that there had been g7 cases in local prisons (19 with the ca
and 78 with the birch) and that in only 6 of the 19 caseg in
which the cat had been inflicted, and in only 17 of the 7ﬁi in
which the birch had been inflicted, was violence to an o ;:ﬁr
or prisoner the offence or part of the offence for which 3
punishment had been imposed. Moreover, the return showe

a great variation in the awards at different prisons, e.g. at one
prison a man received 24 strokes of the cat for destroying nsox;
property, while at another a man only received 58 strokes o
the birch for violently assaulting a prison officer.

is enquiry a new Prison Rule was made for
'loctaxtls ;nis:?slf i(r)lf }}1]11137, 1 ‘gn;:yproviding that a_prisoner mlght.be
ordered corporal punishment only for the following of.fe;lces : T
(¢) mutiny or incitement to mutiny; (b) persona;l violence 1)o
any officer or servant of the prison; (c) any act o géqss d:psmu -
ordination Tequiring to be suppressed by ex a9t§ ary
measures.® A circular addressed to Visiting Commi e&t in
September, 1897, stated that the third class of offence set f?u in
the Rule was intended only to cover cases in which the o tgxce,
though not absolutely amounting to mutiny, was of so mu oug
a character that the other means of punishment at the coménatxlx1
of the Justices were inadequate to deal with it. As regar sta e
number of 'strokes the circular stated ‘* although the Secre all;y
of State has thought is undesirable on several grounds to make
any alteration of rule, he holds a strong opinion that 24 is aE
fimber that should never be exceeded except in the gr?ives
cases, and he is anxious that the Visiting Committees should, as
inideed most already do, observe that number as the maxlmll)zm. :

47268 ) 4
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In the convict prisons, where the power to order corporal
punishment was concentrated in the hands of the Directors,
similar changes were introduced at the same time by adminis-
trative action.

65. With the passing of the Prison Act,e1898, the law regard-
ing corporal punishment in prisons was placed on its present
basis. In convict prisons the power to order corporal punish-
ment was transferred from the Directors to the newly created
Boards of Visitors, which were to exercise functions similar to
those discharged by the Visiting Committees in local prisons.
The offences for which corporal punishment might be ordered
were limited still further, and both in convict prisons and in
local prisons every order for corporal punishment was made
subject to confirmation by the Secretary of State.

At the present time the position is still governed by section 5
of the Prison Act, 1898, tﬁe provisions of which may be sum-
marised as follows:—Prisoners are liable to corporal punishment
for prison offences only if (a) they are serving a sentence of penal
servitude or *preventive detention, or (b) they are serving a
sentence of imprisonment with hard labour, or (c) they have
been convicted of felony. Thus, a prisoner serving a sentence
of imprisonment without hard labour is liable to corporal
?unishment if the offence for which he was sentenced was a
elony, but not if it was a misdemeanour. The only prison
offences for which corporal punishment may be ordered are (a)
mutiny or incitement fo mutiny; and (b) gross personal violence
to an officer of the prison. Corporal punishment may be
ordered only by the Board of Visitors (in a convict prison) or

after enquiry upon oath
the mmoned for the purpose
and consisting of net less than three persons, two of whom must
be Justices of the Peace. If the Board or Committee decide to
order corporal punishment they are required to submit to the

firmed by the Secretary of State. The section rovides that th
ISﬁecrgt;r;; of Stateti maygi if he thinks fit, aﬁpoirﬂ a Metropolitari
.agistrate or a stipendiary magistrate to old such i
n place of the Board of isitogls or Visitin ittee. and )

Vision e, b pra » 10 use has been made of this pro-
) Yy Iate for many years past, and aj] thes
dealt with by the Board of Visitors or Visiting Comnfit(t:::.es e

* In view of the provisions of sec
Act, 1908, persons serving sentences of Preventive detention i
e TVing are liable to
corporal punishment in like manner as if th i
Sorporal punish ey were serving sentences - of

tion 13 (2) of the Prevention of Crime’ : for such prison offences as may be
,DePar%l;:ln{) ;'orR Eﬁgﬂ:&i{e b; the Secretary of State for gc
ft : ds cn
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ese statutory provisions are supplemented by Prison Rules
mz’ﬁzz sby the S(re{rgtary of State under the Act of 1898.l ’tgxlie
current Rules were made in 1933, but the provisions relating
to corporal punishment were substantially the same for many
years before that date, The Rules provide that the linaxufnglé
punishment which may be ordered shall be 18 strokes ?i the
birch for prisoners under eighteen years of age, an A t}?
prisoners over eighteen 36 strokes either of the cat o1i 8fﬁ e
birch. The Rules require the Governor and the Medl.C?.l th:
of the Prison to be present when the corporal punishmen tl;e
administered. The Medical Officer is required to ﬁie:iaanmed he
prisoner immediately before the punishment is inflicte failn fo
satisfy himself that the prisoner is in a fit condition o . e? ¢
to undergo it; and the Governolrl. 1; r‘flgcamﬁgditc:c; lglg),?ﬁ ceere(;n a.;
ial recommendations which the N ¢ ,
?h?iiksﬁeriitssary to make for preventing injury to htxl:—f p{lsczn:; s
health. The Medical Officer may stop the p\1m§f hen a 13;
time after the infliction é)f 1tt hase \Eglllltnglej?l(;‘;diol theepthrislonnkesr’s
to do so in order to pr ] er's
ﬁ:glaalsagd the Governor must then remit the rest of t}l)le Il):mi(ISht
ment. The Governor is required to enter in a '?ﬁn teP
specially for the purpose the hour at which the punés er}lli (:1151
inflicted, the number of strokes inflicted, and any orders th; ic
he may have given for remission of any part of the punishment.

Scotland.

i I punishment
ish law has never recognised corporal pt

aé?bssghtt)lrs?oracrzfences against discipline in local Rnﬁonsﬁtaég

in Scotland there is no power to order corporal pumis rr':eP .
prison offences except in the prison for ‘121?13 Iicgrllv;gts Siotl aen gr:
888, there was no convi :
%ﬁi‘ds'ectﬁfog cff the Peterhead Harbour of Refugsﬂ zéct, 1§806!;
empowered the Scottish PﬁsondConénns51;>r;¢r3£§1 tgn thema Ii)x?sre-

i terhead and conte ) 1

f:{iorxxllif tﬁgltlg%tsso;,t aﬁf thre powers which were then exercisable

i lish Convict Prisons in relation to con-
Blctthiislzlr{:c it; réxfgfla}flxclig At that date the Directors f}f Clgnwcf
Priscﬁls in England had power (under section 15 fofth eCofirril(s:t

ortation Act, 1824, as amended by section I o i e onvic
%risons Act ’1850) to inflict on any convict _;uc m<>oferle_1I i:

unishment or correction as shall be allowed by one of Hi
lszat'ﬁsty’s Principal Secretaries of State ’’: and, gs sec tobeer:i
o Priiead asbourof Ketuge Ao 105, b ot o

' uen , I
‘:?;e?igﬁeb{oaﬁ(})’r;ﬁr:fqpunishment, by order of the Prisons

ot-
At the present time, the position is governed by Rules 5
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usually an interval of about seven to ten days between the
adjudication and the date on which the Home Secretary’s de-
cision is received at the prison. In some cases the interval may
be less: it is only very rarely that it is more. In the interval
the prisoner does not begin to undergo any other punishment
which may have been imposed in addition to the order for cor-
poral punishment—e.g., dietary punishment or close confine-
ment. These are postponed until the Home Secretary’s decision
is received and, if the order for corporal punishment is con-
firmed, until after the corporal punishment has been adminis-
tered. The prisoner is not informed of the confirmation of the
order until immediately before the corporal punishment is to be
administered. When an order for corporal punishment is con-
firmed, it is normally carried into effect as soon as the confirma-
tion is received: but cases sometimes occur in which the
prisoner, though fit for corporal punishment at the time of the
adjudication, has for some temporary cause become unfit for it
before the order is confirmed. This temporary unfitness may
sometimes be due to action taken by the prisoner himself with
the deliberate intention of rendering himself unfit to undergo
the punishment ordered. In these cases the corporal punish-
ment is not immediately remitted: it is suspended until it is
known whether the prisoner is likely to become fit to undergo
it within a reasonable time. Where corporal punishment has
been postponed for this reason, reports on the prisoner’s health

are submitted to the Prison Commissioners at frequent intervals

and the punishment is not carried out until further authority has

been given by the Home Office. The Standing Orders provide
that in no circumstances shall an order for corporal pumishment
be carried out after the lapse of s

t af he lapse of six months from the date of the
order. (A similar limitation is mmposed by section T of the
Gargot_ters Act, 18?3, and section 37 (6) (d) of the Larceny Act,
I9I0, In respect of sentences of corporal punishment j d
by a court under those Acts.) P P Fmpose

As regards the method by which corporal punishment is
applied in prisons, and the precautions taken to prevent injury,
these are the same whether the punishment has been ordered by
the Board of Visitors or Visiting Committee for an offence
against prison discipline or by a court of Assize or Quarter
Sessions for an offence against the criminal law. They have
%’lra:?(li%’l been described in the latter part of paragraph 33 in

68. During the last forty years there has bee
decrease in the number of cases in which it has been found neces-
sary to resort to corporal punishment as g means of enforcing
discipline in prisons. The following table shows the number
~ of cases in which corporal punishment has been imposed for

n a steady.
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rison offences in all convict and local prisons in England and
€Va1es during the period 1898 to 1936:— .
Local Conyict,

Prisons.  Prisons. Total.

2 12 44

Average for 5 years ended, 31. 3.:38; 33 - o

. . . 1912 ... 21 9 30

. . :, 1917 ... 8 5 .13

:' , " 1922 ... 3 X ;

,: 4 years ,, 1926 ... 7 : 2

Year ended ... e. 31123926 ... 5 ki

1927 ... 7 4 16

. 1928 ... 13 3 17

. 1929 ... 15 2 17

. e 1930 ... g : H

9 e ans :ggz - 8 10 x8

:, . 1933 .- 5 -—-I- g

,' 1934 .. 2 1 3

' 1935 .- —

. 1936 ... 3 2 5

More detailed statistics for the period 1910 to 1936 are given in

Appendix IV. o ‘
pIIr)l the table set out above a distinction 1sﬂldraw1(1i ‘t())efzt&;egrxl
convict prisons and local prisons: but since the en > e% 32
certain classes of convict have served their sentencgg ?:h aI’: nal
servitude in local prisons and it cannot be ass_unll fhat the
rsons who have received corporal punishment in oca}t P ;
Itil‘irin these last years were in all cases serving sen etrlxlcies o
im risgonment. In order to throw some further light on this, ’:rvﬁ
ha\I;e analysed the cases of the 158 prisoners who weret reco o
mended for corporal punishment during the years 1921 to 1936,
and we have found that of these— - i
" 45, or 28-7 per cent., were Setliang imprisonment of les
. ’ than 12 months.
73, or 46-2 per cent., wentahsservmg imprisonment of 12-24
S months. )
31, or 19-6 per cent., were Serving penal servitude of 3-5
’ years. _
8, or 5-I per cent., were serving penal servitude of more
' than 5 years.

| ined detailed information showing the par-
ng%m ?;)tgvlﬁ]lec(lil corporal punishment has ttife? uSegaLn%
recent gears. As was to be expegt‘aed;l ;et:l )foi‘;xnc}h d allargésis)cal
ooyporal.pupxéhur;légg Oggrlxlt;ersrjoﬁg. \(}Vandswprth, Manchester,
i g iy lflaled Pentonville, and in the convict prisons, Pﬁ?kﬂ
hlll‘lr's{poghelmsford, and Dartmoor. Of I0I cases in W xio
corpo'ral punishment was recommended in thlcle years 1027 fo
1936, 81 occurred in these seven prisons. ’é‘ e remmnﬁmsog
were distributed over ten other prisons; and'in I3 prisons—-

H
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to 13 in Part III of the Prisons (Scotland) Rules. These par-
ticular Rules are substantially the same as those originally made
in 1888, and they are based on the practice then obtaining in
convict prisons in England. They provide that an authorised
officer of the Prisons Department for Sgotland may make an
order for corporal punishment against any convict whom he

finds guilty, after enquiry upon oath, of any of the following
offences: —

. (@) Mutiny or open incitements to mutiny; personal
violence to any officer or servants of the prison, or to a

fellow prisoner; grossly abusive or offensive langunage to
any officer or servants of the prison.

(b) Wilfully or wantonly breaking the prison windows'
or otherwise destroying the prison property. ‘

(c) When under punishment, wilfully making a disturb-
ance tending to interrupt the order and discipline of the
prison.

(d) Any other act of gross misconduct or insubordination
requiring to be suppressed by extraordinary means.

As regards the maximum number of strokes, and the powers
and duties of the Prison Medical Officer, the Rules prescribe
the same requirements as are now in force in England (see
ﬁaragraph 6;. In Scotland, however, the Prison Governor

as one power which is not conferred on Prison Governors in
England—aftgr the infliction of two-thirds of any sentence of
corporal punishment, he may remit the whole or any portion

of the remainder, irresgective of any recommendation made
to him by the Medical Officer.

EXISTING PRACTICE AND PROCEDURE,
England and W ales.

y the Prison Commissioners for the guid

prsoner must be given the opportunity of hearin the facts
alleged against him and of being heard g his own dgfence»,. The

them a ‘written report by the

time. issions for corporal punishment are d
:?ﬁx:ei:lofrlaleb%lfsii:nsas matters of special urgency, b

I01

i ical Officer regarding the prisoner’s fitness to undergo
Eonr;%?ahl[ ;il;l?lslhment; angd, if tl%e Governor or Medical Officer 1:
of opinion that the prisoner’s temperament and disposition lar
such that corporal punishment would be an unsuitable pena ticnys,
any recommendations which either of them may make 01(1:
point are also taken into consideration. If the Board or orri:
mittee decide to order cogporal punishment, their dggnlmog x
at once submitted to the Secretary of State for con11 ; atio ;
The statute requires that the Board or Committee sha ta?trwart
to the Secretary of State the notes of evidence and as 2 etm:ﬁl
of the grounds on which their decision was basel;ia;u (115 bg
Standing Orders ensure that the Home Secretary Sbe a% (;h be
supplied with supplementary information on a num IE} of o

ints which may be material to his final decision. The.thovemor
g)required to submit the prisoner’s record, together wi g sum&
mary of his more serious prison offences and pumshmt;x; 'tsanf
a statement of any previous offen%e é)fthv;?é?gfe qlghe Ifl%di cgj
violence and the punishment awarde for. nihe medical
certificate which was before the Board or Commi 2t

judicati Iso be forwarded, and in any case where he
aﬁmﬁ&?ﬁ%ﬁﬁi %o do so the Medical Officer may supplement

‘this by a more detailed medical report. ~ In particular, the

i i ial atten-
dical Officer are required to call special atf
ggx‘ﬁzn:;yagfsg{ i?l :ghich the prisoner has any record of 1;;;lrfekus
insanity or any other mental defect. The whole of this Omti;
tion is forwarded at once to the Prison Qomtrll1n§smnersr,ec V;m-
submit it to the Secretary of State together with their fown m
mendation on the question whetger %rh noé ;tg% t(;rr(;rerofog tg(t);prga !
unishm 1d be confirmed. The :
gither coiliitnsnh%]le order made by the Board or C;omrmt{)ee, oi'
e e . bisch iatead of with the ca)
ishment wi e birch ins
'f)tl‘r?lll?s&:llgf;vptltllglirg:er altogether. In the 27 years from .1%;(1) tci
1936, in all prisons in England and Wales, corporal pumsf. thene
was Brderef in 302 casg:. flnb24t1ﬁ ogeglge-g 1%)’e(r)fcgréaeo In%6
' confirmed by the S - In 3¢
::::ss:: t(t;?[ -ogrd;;r“::a:eit.) a reduced punishment was authori d
and in 25 cases (8-3 per cent.) the order was disallowed entirely.
Where ﬂsle Secretary of State decided to mﬂggtlicl} c;gngf;r;ﬂ:g;m,
i ision - d in most cases on —
glsia?le(:ltsﬁzl: tgiea;rit;?)?er was considered to be mentally unstable
or temy ramentally unsuited for this form of punishment. When
an order is reduced or disallowed, it is the practice to mfon’n
the Board or Committee of the reasons for the Home Secretary’s
decision.
 This process of confirmation does not take an und

'eY
Nyt bs vk Nap b

N2g .
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including Maidstone, Wakefield and Wormwood Scrubs—there
were no cases of corporal punishment for prison offences during
this period. Since preventive detention was first established
in 1908, there has been only one case in which a prisoner has

received corporal punishment while serving a sentence of pre-
ventive detention. ‘

At the present time there are very few cases in which corporal
punishment is imposed for prison offences. In 1933, there were
five cases in the whole of England and Wales: in 1934, three:
in 1935, none: and in 1936, five. We understand that there were
only two cases in 1937. Under the statute a prisoner is liable
to corporal punishment for any offence of mutiny, incitement
to mutiny or gross personal violence to an officer. Offences of
mutiny or incitement to mutiny are very rare—during the whole
period from 1910 to 1936 there were only 13 cases in which
corporal punishment was recommended for these offences.
Attacks on prison officers are less rare, but it is only in the most
serious cases that corporal punishment is recommended.
During the years 1932 to 1936 inclusive there were 120 cases in
which prisoners were found guilty of offences for which corparal
punishment might have been ordered, but only 37 were dealt
with by means of corporal punishment, The other 83 offenders
were punished in other ways, and the reasons why corporal
punishment was not imposed in these cases were given to us as
tollows:—in 56 cases, because the offence was not considered
sufficiently serious: in 12 cases because of the prisoner’s mental
condition: in II cases because of his physical condition: and in
3 cases because the offender was ineligible for corporal punish-
ment, being neither convicted of felony nor sentenced to penal
servitude or imprisonment with hard labour. 1In the remaining

case the prisoner was not dealt with by the Board of Vis; ¢
but was committed for trial at Assizes 02’1 a LTS,

Scotland.

69. Under the Prisons (Scotland) Rules the Visiting Com-
mittees have power to adjudicate on offences i i
discipline and to impose certain punishments othe

i 1 ; T than corporal
punishment. This power is generall exercised in ﬂlerligcal
prisons 1n Scotland, but we understand that at Peterhead Prison

the Visiting Committee do not in practice deal with any offences

ower to i .
event he reports the offence to thé) impose. In that

Prisons Depart
Scotland. If the offence is one which renders pt?len;fgstorfg
liable to corporal punishment, an authorised officer

of the Prisons
Department for Scotland—ip racti : ,
Department or his Deputy—goeg dow;etothtge Secretary to the

Prison and holds |

charge of wounding.
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iry, taking evidence on oath, and if he finds the prisoner
anift‘;r l'lérstlna order him to be flogged. In law, the authonts:d
g?ﬁcer of the Deparfment has the final responsibility in tlsle mfi er
and his decision does not require confirmation by the Secretary
of State for Scotland: but in practice an administrative %rrarrx g
ment has been in fofce since 1934 by which a demsmnS t?l to der
corporal punishment is reported to thé Secretary of e (;s
Scotland before the punishment ;Isﬁfarr;ed t(}):ét.E nlgllx sohﬂlgi :f:cll)li:e

edure in Scotland is similar to ,
tvzflﬁiglfolfas lllneen described above in paragraph 67. thlllle ]Iineﬂllics’hd
of administering the punishment is also similar to ﬂe;,- n% ,
practice, subject to the variations already noted at the end o

ph 33 in Part I1I. . . |
Im}i‘ahgem 11:1253 ;I;)g;mg to Peterhead é’nson a.utggﬁ?gogogogé

unishm i ences, 1n
p ent for several less serious otfences m addition to the
i unishable by flogging 1n kng
ﬂ;faietig:hégl;pgzl I1):'unishment has not been imposed at Petler-
lI')xea.d for many years past for any onlflem%e lﬁhv;fxlllgdig 202 é:g;l e‘;g
rsonal violence to an officer. e follow] g is a complete

i in which corporal punishment has
i%t c?sfe(?nfotrhg ;af'?:gnn:)ﬁence at Peterhead from 1912 to 1936
. i . e : — ‘
e Year. No. of Cases.  Corporal punishment

awan(lied. y
Birch: strokes.
Tora z Cat: 3g3strgllies.
' : Cat: 36 strokes.
19 2 Cat: 26 strokes.

6 I Cat: 18 strokes.
1323 4 Birch: 12 sfrokes.

Birch: 24 strokes.
Cat: 12 strokes.
Birch: 20 stf{okes.
Cat: 10 strokes.
1926 4 - Cat: 15 strokes.
Cat: 15 strokes.
Cat: 18 strokes.
'1934 I Cat: 15 strokes. v

i , where the offence was incitement to
iﬁﬁ; lzlltil;lh;ﬁerztff:rﬁ:s invol;zled peﬁsona% vxgtlaesnﬁgst% ; Ill)résncin
’ ca
officer. Since the war, the total number ol cas s been on
ine- which si th the cat-o’-nine tails an ee wi
?ﬁge{;roci Whﬁlesffr;:g ‘glumber of strokes ordered was 14 with
the cat, and 18 with the birch. |
‘ . GENERAL CONSIDERATIONS. o
‘6. A few years ago the International Penal and Penitenfiary

Commission formulated a code of *Standard Minimum Rulg’s

ST "% Published by H.M. Stationery Office, 1936, price 2d.
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for the Treatment of Prisoners. These Rules did not in their

entire ort to describe a model condition of things, but
were tgesgggd to indicate ‘‘ the minim conditions which .

should be observed in the treatment of Prisoners from ‘the
humaritarian and social point of view . Rule 36 contained
the following s’catemergl of principle—‘‘ It*s desirable to reach
a stage where corpordl punishment is no longer included in
disciplinary punishments *’. These Rules were approved by
the Fifteenth Assembly of the League of Nations in 1934 and
were recommended to the attention of Governments.  They

have been accepted by His Majesty’s Government in the
United Kingdom. :

In these circumstances we conceived it to be our task, in this
part of our enquiry, to consider whether the time has yet come
when it is possible to dispense with corporal punishment as a
penalty for offences against discipline in -prisons. If we were
to recommend that corporal punishment should be retained as
a prison penalty, we thought it necessary that we should satisfy
ourselves, by our examination of the witnesses and our con-
sideration of the other evidence available, not only that corporal
punishment does in fact deter prisoners from committing the
serious offences for which it is imposed, but also that no other
penalty exists, or could be devised, which would exercise an
equal, or sufficient, influence as a deterrent.

In considering these questions we have had primarily in mind
the offence of gross personal violence to a prison officer. This
is the only offence for which corporal punishment is used in

ractice, except for some rare cases of mutiny; and in our view
which was shared by almost all the witnesses) corporal punish-
ment can bejustified only in so far as it is necessary for the
protection of the life and Timb of the prison officer. This con-
sideration is also involved in offences of mutiny or incitement
to mutiny, which would necessarily involve
if they were not checked at an earlier st

i 4 age: but it is not
involved in those other offences for which the existing Rules
now authorise corporal punishment in Peterhead Prison. We

should not in any event be prepared to recommend that corporal
punishment should be retained as a penalty for these other
offences: and the arguments in the following paragraphs are
therefore directed only to the effect of corporal punishment in
deterring prisoners from violence towards officers, either directly

in the form of an individual assault or indirectly by mutiny or
incitement to mutiny.

71. We have heard evidence from g2 large number of prison
ofﬁcials—-Prisop Commissioners, Governors, Medical Officers
‘and senior prison ofﬁcgrs—and from representatives of the
-Boards of Visitors and Visiting Committees. All these witnesses
had close personal experience of prison administration, in many

violence to officers’
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ithout ex-
' i er a large number of years. With
22S§OEXt$S;’n gwgr‘g all cor%vinced that corporal pu?f:asllllg;xser;tf
exgrcise,s a definitey deterrent influence in checlémgn_lc;1 ™ e
violence against officers, but they all Slgfssivi ﬂll) marly
deterrent effect on others. Before dealing i o
aspect of the deterrent principle, we p. pfosg b soarabivty
far corporal punishment has the effec qttine furthger he indi-
e i Suffer'sl‘llxtisﬁg;ll ct;)én rgr:ugecgl to some extent
{)owardsxgrr;isr?:ﬁg? g?rsfaﬁsﬁcs; and we have therefore Ogiiﬁgi
y1'?inuelars of the subsequent prison record of th;:af 92 ep e
vgflllo creceived corporal punishné%r;fl ef(:)rf Iglrlles;nrga fl?ecdsthe ing
o thane yeas sIegI?t6ent:e ];%%)‘}1 after they }'eceived thellrt corp%r:g
e ﬂ'leli;-npnts Ognd in other cases there is no comphe e rel(xzow-
pilxlms' etl;x ir subsequent conduct in prison. We a;rr% £
: owuég eble to examine the subsequent prison rec L of &7
gve.r,_d ee? g ho received corporal punishment for pnston o fences
i utﬁ's o riod and, since receiving it, have spen ba yuentl
ovge i peon. O e & psoner, e sy
i ' inst prison discipl turt
g‘zm \Segzdpfgrrli:ﬁgdogfglr;c%;gzl fewpoffences of insurbordination.

i rther offences
ini 8 committed a number of fu o0
agzi}r]l(;tr?hpslglgllirrluge gfter receiving corporal' plzmshrrsr:)zt
ere punished for violence against pe ert3.l
2 Were punished for violence against property.
ig \“n:ere punished for insubordination.

Of the 39 prisoners subsequently punished for violence against

©
P i i for this offence.
- 3 times ior inl
¥ we:z pﬁg:ggg :,- % times for this offence.
491 xzre I;unished 7-10 times for this offence.

imes for this offence.
1 was punished 12 tim

f
i 11 of these subsequent offences of
viclonen a ks ? Sselzlrrsr:)ilds ?rllsrt)l%ed an assault on a pnsonnoi;ﬁé:(rﬂ.{
Pl a‘gamsth% subsequent offence of violence wasda  attack
on a follow pri oner. There were, however, 5 cascfes un;lglﬁn
o i p'n}Sx risoner who had been flogged for a?ff ! f(g
s Whlcin aLccl;mmitted a serious assault on an ol rrfeosed
i o agad sentence of corporal punishment wasltla g)d sed.
I e s compie 5 by sl o
unis ,
e recommegggg;dc;éggr?m}; not confirmed by theﬂSecgcz
e otate. In a seventh case a prisoner who was ?gg 1
.tadunranf S d for assaulting an officer had prevmfusy tlif
i s peario unishment for a similar offence befotr; 0(;
lgzi‘gmnir‘:grg? r‘(_‘nepperiod. The following particulars of two

*
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these cases are given by way of example of extreme cases in
which corporal punishment has not operated as an effective
deterrent on the individual punished: —

. (a) In October, 1926, a prisoner at Dartmoor received 12
strokes of the cat for assaulting an officer, He has since spent
five and a half yearsp prison. In December, 1929, at Park-
hurst, he received 18 strokes of the birch for another assault on
an officer. Apart from this, he has been punished 4 times for

violence against persons, 6 times for violence against property
and 29 times for insubordination.

(b) In January, 1933, a prisoner in Liverpool Prison received
18 strokes of the cat for assaulting an officer. In the following
}]une he was punished for assaulting another prisoner. In the

ollowing November he again assaulted an officer and received

24 strokes of the cat. During the same sentence of 18 months’
imprisonment he was punished once for another offence of
violence against the person, twice for violence against property,
5 times for insubordination, and twice for other prison offences.

Some witnesses expressed the opinion that when a violent

risoner has once received corporal punishment he gives no

rther trouble. The figures which we have quoted do not con-
firm this opinion: they afford no evidence that corporal punish-
ment effects a marked improvement in the general prison con-
duct of the individual who suffers it. They do, however, sup-
port the more moderate view—which was put forward by the
great majority of the witnesses—that in all but a few cases
corporal punishment is effective in deterring the individual
punished from committing another serious assault on an officer
which might merit a second flogging. There are a few men of

exceptionally’ violent and ungovernable temper who cannot be

restrained from violence by corporal punishment or, probably,
by any other form of punishment; and in the cases which we
examined the prisoners who received a second sentence of cor-
poral punishment were all men of this type. In one such case
which was brought to our notice a prisoner was flogged on three
occasions for violence to a prison officer. These cases are,
however, very rare: and we are satisfied, both by ouf examina-
tion of the records and also by the evidence given by persons
ion, that although it

punishment does, in all but a very few cases, restrain the person
punished from committing further assaults for which a gcond
flogging could be ordered.

an offence for which flogging
assessed
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to any statistics, and we have relied necessarily
B e views sxprcsed o s by thoc who heve bad pracic
xperience in handling prisoners. 11 ese witnesses had n0 Coetor
istence of corporal punishmen
Ex}g‘fer?tl epgscésners from ccrn?nmittmg serious assaults on %ﬁggﬁé
dn this point the evidence of all these#witnesses ‘f}?is e ite
:nd unanimous. They agreed that during the last ! tﬂty ye s
here has been a marked change in the character of the pni1 on
>opulation, and that the proportion of v1olent11 pniizggls JDas
Jecreased very considerably: but they wei]eba tasf sfied that
there are still some prisoners of a violent an r(lil 4 grs tion
who would not hesitate to use violence towar 1s % cthe and
that these prisoners are at present restrained only ag e fear
of corporal punishment. At the presentffl time nr]e c}llue e
assaults actually committed &% PR oces all self-control
;g?id:trzl‘il?eustgﬁ?;tothe officer. The fear of corporal pulta;s{n?sx;
may cause some prisoners to keep a more sttnc’st corédt(l)ce ver
the1>; temper and, to this extent, may operate 10 T uce the
number orf) assaults of this type: but, once él Pl‘tlizlenzg thaé o5t
his slf-control, he s ot infuecn B e o, operate as an
zeﬁ%u:i%%esd;g?re;(t’rpolré rgain value as a deterrent is 131 tc‘t):ci
necgion with a different type oﬁfl a:iamf;t_l{gé’ It)lrlgsggfné;l i athis
o d?ihberaﬁﬁ ?sﬁ?:kﬁa,oingn al? ttfe witnesses with experience ﬂc:f
pnsox? a?iﬁ?nistraﬁon were unax;img;_ssﬁxlln 2It31blﬁglglyth11;s ttgn ! £
e s of prisoners who had threafened to do serious
infury te officer against whom they bad @ grudge an
;n uqfezloﬂlazﬁ they would put their 'ihrea‘gs huIl];o ?{;&g’;ﬂfi 1{'5) lvltgre
: ‘thei unishmen .
R tl'letliri l;Illo:Vech isth ?J}Egﬁpzl;i Ir)nade of prisoners’ cellg
et s bi'inv to light razor-blades fixed in pieces of vaoo _
somehtﬁl esd n grous weapons which prisoners have made fr(t)llln
ot o'alesr ?ﬁgh they have contrived to smuggle out olts e
matenh v These weapons are sometimes used in assau. thon
nhope rs, and pnson officials have no doubt that e;;
ch\ifdpl?sotfszd’in deliberate attacks on officers if 1tfwere n:l
;vo th . training influence exercised by the fear of corporal
pishs rest Experienced witnesses have expressed the opinion
pums_hrrienaj risgns in Scotland, where there is at present 1111112
ﬂ?@t mtoo,cungh prison offences by flogging, dehb};a;‘a:tfe assaoral
ggvgirs ki!II)d are more frglquent ﬂ;eagalﬂtl}?};o‘rvﬁge € ﬁlengg;p
unishme -available as a . .
pug:;of?::lt :ﬁm::lt is a far more certain deterrent for these

 prison offences than for offences against the criminal law. For

' templating an offence against the
'pgigga{irg%l‘ghgrgmg deItJerrent is the fear of being

ok
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caught; and, while they can count on a chance of avoiding
detection altogether, the exact degree of punishment which they

are likely to receive if they are

caught is only a secondary

consideration. In prison, however, the man who contemplates
an assault on an officer knows that detection is inevitable, and
the effective deterrent in that case is the punishment which is
likely to follow. The card which hangs in every convicted
prisoner’s cell includes a statement of the offences for which
corporal punishment may be ordered, and every prisoner knows
what consequences will follow if he make a serious assault on
an officer. A man who contemplates robbery with violence
may well hope, first that he will not be caught: secondly, that

he may not be convicted: and, thirdly

, that his may not be one

of the comparatively few cases in which corporal punishment
is imposed. The prisoner who contemplates an assault on an

officer knows that he is certain to be

fit and the assault was a serious one
be flogged.

caught and that, if he is
, he is almost certain to

73- We are fully satisfied by the evidence that the fear of

corporal punishment has a stron
prisoners who might otherwise commit

deterrent influence on
serious attacks on prison

officers. We have next to consider whether an equal, or
sufficient, element of deterrence would be ﬁrovided by any of

the other prison punishments which are a

eady available, or

by any new form of punishment which would be less open
to_objection than corporal punishment.

The considerations which
to offences against discipli
those which arise in conne
against the criminal law ¢
the free man the most i
liberty: but in the case of the prisoner

determine the penalties applicable
ne in prisons are very different from
ction with the punishment of offences
ommitted by persons at liberty. For
mportant punishment is deprivation of

this sanction has already .

been applied, and for offences against prison discipline the only

alternatives, apart from c

orporal punishment, are either to

lengthen the period of the prisoner’s detention or to make the

conditions of his life in prison more

methods are used at i;f)resent, either singly

as punishments for o

which he is already serving. This course is

It is preferable that offenc

an outside court is adopted only in the
more usual method of prolonging a p

unpleasant. Both these
or in combination,

shmer I oifences against discipline. The first may
be applied, in seriou cases constituting an offe

ordinary law, by bringing the prisoner before

nce under the

taken very rarely.

efer: 1at offences which consist rimarily in a breach
of the internal discipline of a prison sho

general rule by the authorities responsible
discipline of the prison; and we are in agree
policy, by which this procedure of brinei

d be dealt with as a

for maintaining the
ment with the present
ging the prisoner before
most serious cases. The
nsoner’s detention is by

It _
forfeiture of remission marks. Every prisoner may eam, by

Se ting, at
i » d conduct, remission of sentence amoun
}cﬁgursnt?)’d?nngxff)%o one-sixth of a sentence of 1n§pr}sor;11ré?]111;tgé
one-fourth of a sentence of penal servxtudq. ) This 1skc loulated
by a system of marks, and the loss of remlssmn.mazr’sS or idle-
ness or misconduct postpones the date of thefpnsog_ s release,
As a deterrent for the most serious offences, olr w affion ng 7ol
unishment may at present be imposed, pro fgn% 0 of the
pﬁsoner’s eriod of detention is apt to be ineffective for three
?easons (%) The punishment is too remote II]; tlme:.. s effects
are not felt until after the date on which B2 Bt ol inning
i : and, ;
O%herwme fﬁmﬁﬁzﬁce, his gttitude may not be mﬂuencclfi('itiv%
n a}:'elx)'y thegprospect of being detained for a few gn lm Zrks
rvz;:é:ks a%’ the end of I(xlis sfenteng:sei;m e(r?t) %:)c;ss ﬂ;)é gcsxrglslzo 1 marks
i ethod of puni C )
2 _the tnoq;ﬁg gse(tfil;)?ine. %nless the prisoner wer:la1 éi-epntvgda 1?15
aﬁams pnt of his remission, this punishment wo n§ mark
aiﬂ?rsﬁsient emphasis the special seniousness of an offe

- assaulting a prison officer. (¢c) To deprive a prisoner of all his

in-i to good conduct,
issi of the main inducements
rer(riuiﬁon EZ?géeSk?:wing that he has no more to lﬁs_e anrclidﬁ::att
?}Ill d f F f his release will be unaffected whatevteg is Ifout thé
is elia%lz 0to become more difficult to handle througho

remainder of his sentenge.

) s £
. ishment is to make the conditions o
The second method of punis This is applied at present
. ) i leasant. § 1s applied at,
the prisoner's d(;ten11hnoi;1hmlesesn€——eea§cclusion from working in assiT
lclilafu%‘g f;(v)f‘crhns o(’:heI; prisoners, cor.lﬁtngmdintt in Tl?e ;epartakihi? mc:lei
coat ttress and restricted diet. . P
ddeiapnvﬁm? %i:nfztfrrensgdical reasons they are all tﬁtrtldll’ ﬁlll;rr?ltleg
in ttiflfat?gn’ All the witnesses were of opinion that, wi

*present limitations, these punishments would not provide a

i serious offences of mutiny and
sufficient detelln‘cz:ilgligl(': (;chteo IggStoiﬁcer. _It' i doubtful W gthel_’
S oants < f this type would be sufficient, even if their géa
p.umshmen;:)s y tended; but it is unnecessary for us to .COgISI er
this coul%ﬂie e:s we are satisfied that it would be undestiralb e t(ljlg
s st chds to relax any of the limitations impose ! y e
s grolun With the increase of privileges in re_(;in yia :
v 1 Rg es.me available a further method of puﬁn rlr)len nge
there has beco deprivation of privileges, which has e'cority
thlsd}:lyp e"1.“3'extensivé and more effective. For the Ifnzlx]o y
o riohnor nd prison offences punishment by way o os: Of
of.p.nsoner}sl 3 rgved an effective aid to the e'nfprcegerilli ﬁg
%ﬁuﬁ : balft guch punishments as denial of thrci3 l;lr;liﬁéir : 11:1 tabl:

' i ing the newspapers are neit
:l;gw:lglﬁfigesnx{mlfgrng t(;fese:eﬁ%us offences with wlu(;h we are

concerned.
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for consideration was whether it is necessary that, for certain
offences against the criminal law, the courts should have power
to impose a sentence of corporal punishment in addition to a
sentence of imprisonment or penal servitude; and we came to
the conclusion that the fear of imprisonmegt or penal servitude
is itself a sufficient deterrent without adding to it the fear of
corporal punishment. But for potential offenders against
prison discipline the fear of imprisonment is no longer available
as a deterrent. This sanction has already been applied and, as
we have indicated, merely to prolong the sentence which the

offender is already serving is not an effective method of dealing
with a serious offence against prison discipline.

CONCLUSIONS AS REGARDS OFFENCES IN PRISONS.

75- We are thus satisfied that the fear of corporal punish-
ment does exercise a strong deterrent influence in restraining
violent prisoners who would otherwise commit serious assaults
on prison officers; that no other penalty would operate as an
equal, or sufficient, deterrent; and that, as it is imposed for
prison offences, corporal punishment is not open to the main
objections which can be urged against it as a penalty imposed
by the courts for offences against the criminal law. We are
impressed by the unanimity with which the witnesses who have
had practical experience of prison administration have stressed
the necessity. of retaining the power to impose corporal punish-

ment for serious assaults on prison officers; and we have come
to the conclusion that the time has not yet come when this
power could safely be ab

andoned. We consider that it should
be held in reserve as the ultimate sanction by which to enforce
prison discipline; but we think that it should continue to be
used very sparingly and we hope that in course of time, as the
character of the prison Population improves and there is less
need for purely repressive measures, it will be found possible
to dispense altogether with the use of this form of punishment.

While we agree that corporal punishment should be retained
for prison offences, we desire to recommend various modifi-
cations of the existing law and practice. These are deait with in
the following paragraphs. In order to avoid tedious repiti-

tions, we may state at the outset that all these recommendations
relate only to male prisoners.

76. If corporal punishment is retained as a
offences against prison discipline, it should apply equally to
all classes of convicted prisoners. There is no logic in the
existing distinction in England, by which the penalty of corporal
punishment is not applicable to pers

persons convicted of a mis-
demeanour and sentenced to imprisonment without hard
labour. The distinction between felonies and misdemeanours

has a purely historical basis and no longer corresponds to the

penalty for serious
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i e offence; and for many years past there has been
lgirtgrfiyiffzfretzlllce in practice between imprisonment and utnhpr:s%x;
ment with hard labour. We therefore recommend ah the
power to impose corporal punishment for prison offences sho
apply equally to all c}asses of convicted prisoners.

. . 14
imilarly, we recommend that in Scotland this power shou

ap?)llg'l,] no’cy only to persons serving sentences of penal llseryltlilclse
in Peterhead Prison, but to all convicted prisoners in a pgsgh s,
whatever sentence they may be serving. The qu_eiﬁopdw lecase
corporal punishment is a proper penalty in any individua ase
turns, not on the sentence which the prisoner 1sf sgyvmigf,e Do
on the character of the man and the gravity 1(1)1 A is o ence-
The type of man who may make a serious assaulf on a p

- officer is found as often among those sentenced ttl(l) elght:fsl;l
- months’ imprisonment as among those sentenced to three ye

tence of

itude. Men who have already served a sentenc f

g:g:% :er‘x:littﬁgg are often sentenced Islub?(eiqgerig%léot Jrgfrgiiﬁl

it is anomalous that they should be ;
gﬁgﬁn&;téiggg%e earlier sentencer?rlxl]t nto'gE iuélé;gd 311?1 l;ﬁf;
i 0
sentence. Moreover, the Prisons Depa Enl . Scofland pro-
introduce a new scheme of classi
5))vci)lsle i;}zleigz Z;slcmiating convicts and prisoners In f(;utrh of1 of:ha?
g S P e i vl be mo. wiffeentiation between
i i and. ere wi r

Itgclasrgn?nmmgggrs of prison treatment, and it would ﬁemﬁlfé

undesirable that within the same prison the convicts sho 14 be

liable to corporal punishmegtbangl tléec Olt(;%z;ll Iililssoo;xzrs thsorities

informed by the ) \
Itll(l);;.t aXV %gilygnli):e%rison and other 1(3((1:1a1t %Il}sqgii;: (i?lgarll)i
i t that disci

it has been felt for some time pas cipline could, be

intai jore effectively and serious assau ss

?;gcllrllltea;ll??fi trlﬁaogaower to order corp((i)rz;l PuIﬁS}:II::;ZEt l:zzlsrﬁnzvale

* Hee? nction; and for a S

ablema;;egg 1}1111;1tm ’t'lilti(s3 Sgwer should be e;(tendeq in Scotland so

;esc'(c)o apply equally to all classes of convicted prisoners.

i ishment may be

nces for which corporal punishmen >

im77o'se;flh%hgf1ffd be restricted, as under the existing la;:g nlari

Enpland to mutiny, incitement to mutiny, andogfro?ls &plz sonal
vio%ence to an officer or servant of the prison. a

offences for which it may at present be imposed in Peterhead

Prison, only one was defended by the w1tnessf?s conggct%?s \(gg
prison,administration i Sz(:tlar{)(‘i,é lli:'v;h gogsiggggd vegy care-
wolence;l ttc;mi ft?llfe?';v sll)irgi(l)clil be power to order corporal .puntllslhi
e ‘fv ethis offence, and we have come to the conclusflon t oan
mex}xlt ¢ ower is not essential for the maintenance o g;lst
ch' ? g In England there has been no power since I8 gne(:'
oﬁgg lc%rboral punishment for an assault on another pris
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We have considered whether any new form of penalty could
be introduced in lieu of corporal punishment, and in this connec-
tion we have ‘not lost sight of the fact that in certain foreign
countries the law does not recognise corporal punishment as a
penalty for prison offences. For the reasaps already indicated,
any new penalg would have to take the form of making the
conditions of the prisoner’s detention less pleasant; and it
appeared to us that, apart from the existing punishments, which
we have found insufficient, this could be done only by resorting
to forms of punishment which have already been abandoned in
English prisons, mainly on medical grounds—e.g., forms of
mechanical restraint such as leg-irons, and close confinement in
a completely darkened cell. In our view, punishments of this
type are open to far greater objection than corporal punishment.

It will be convenient to mention here another important factor
which we have borne in mind in considering how far any of the
alternative penalties might be a sufficient punishment for serious
assaults on prison officers. In England and in Scotland alike, it
is a cardinal principle of prison administration that no prisoner
is to be dealt with by methods of force unless the circumstances
make it imperative to do so in order to preserve discipline among
the other prisoners. At the convict prisons at Dartmoor and
Peterhead, when prisoners are working outside the walls there
are special guards armed with firearms, for use only in case of
an attempt to escape; and at Peterhead Prison some of the
officers carry cutlasses.
the prisons in England and Scotland are unarmed except for a
short wooden stave. They do not carry firearms, rubber
truncheons or knuckle-dusters, as is the custom in prisons in
many foreign, countries. In no circumstances may an officer
strike a prisoner, except in seli-defence; and, if force has to be
used, it must be kept within the limits strictly necessary to over-

come the prisoner’s resistance of authority. This rule is im-"

pressed on every officer in the Prison Service, and any officer
who disobeys it 1s instantly dismissed. It is a necessary corollary
that every officer should feel that there is a power to punish
in exemplary fashion any prisoner who may attack him. This
isa

er reason why the penalty for a serious assault on :
officer should be suﬁic%nt to afford a reasonable degree of pgg

tection for the officers who have to deal with the more dangerous
types of prisoner.

74. In view of the recommendations which we have made in
Part III of this Report, we think it desirable to explain that in
:ﬁrﬂlwe“l; _co%Poral l}nﬁshmetr)lt for %rison offences is not open to

e objections which can be urged against it as a court penal
for offences against the criminalglaw.g ourt v

In the first place, the consideration that corporal punishment
is not itself reformative and may run counter to reformative
influences has little application, if any, to corporal punishment

Otherwise, prison officers throughout:

II3

' . us offence against prison discipline. The

prie pe?a‘}v of(;;r?dzer? cl):x;fnself liable to corporal pumsglﬁnrllen;r i‘;f
gr;)i'?:oen offence has eagyhhac% c.)lp%ogutr;ﬁez 3‘f, ;)rftnaeg it fgthem.
reformative influences and has aile ake ad ge of thems,

i i cerned, not with ianures
Pﬂ'scﬁlnll): nil:ﬁasfo?gorclggucﬁve fcreatrnent,.b'ut with breaclﬁz r:-
fivi i lin }v’vhich must be dealt with by punitive meaﬂnées. ore-

e in ] tice, corporal punishment 18 rarely used for %n
offences Pra;ﬁose ’prisons which are re§ewed forpnsor:rsw g :\r’z
;)ifencg: iﬁ{el to benefit by reformative treatment. ¢ s wﬁ have

in t 4 aragraph 68, for many years past ereﬂs a t
P i lm pse of corporal punishment for a prison O derﬁ:e_g
been & o prise ns at egd, Wormyvood Scrubs e}n ala,I;
tlégnipec%:aée%ni;othe ordinary prisons, it 15 qxceptlonal or a m
stone.

to be ordered corport P and has shown, by his conduct
bagda E)%is%‘:xs :nrﬁmé?ﬁl aelgct)rﬁle is not amenable to reformative
inside )

methods of treatment.

Secondly, there is far less danger that corporal punishment

will be used in unsuitable cases. As we have explained in para-

:  Viecti 1 punishment as
graph 36, one of the maz objections 1o, cox&%rgmjzable case and

: i f selecting
++ penalty is the difficulty o
3fczgsu§§g tltz,at corporal punishment Shagllo o e harm. In
here it will E% no good and mazﬁu have had little time
cases:u?tv se the Prison Medical Officer a'thstand corporal
?nc%hiclgato assess the Offlendeé,shigl}ilgng)si‘gns indicating that
: . ere ne p

punishment; and, E¥e8 o Ty form of punishment, he may
the offender 1s nt a sentence of corf?oral punishmen g

be p‘;nsgglilﬁzsgrff;’ian certify that the o ender is medically unfit
im

. d
Ir A " In a prison case, o1l the other hand,
for corporal ‘&inézgmw?ﬁlthave ha‘g ample opportupliyr of c;l:zg:t
the Medical and will have full knowledge of his temp: oy &t
ing the pnsorlxier Even though the man may be llne rey Te-
and personzli . hment, the Medical Officer can :itways -
poc corpfc)r&epcase is not one in Whlch.ﬂ“s %el?a tg’ntf)wa)u:count
:%xgroﬂlp?iate' and thes repres%r}t?gr?g SCvgﬂnLg?t:ee ?)11" if need be,

L ’ . . . st »

g%' :hlgt?:;dgﬁ,;’ ltsﬁzo%ﬁgn Eon_xmissioners and the Secretary

of State. The Prison Governor i3 also at liberty to give his

. . e
views before an order for corporal punishment is made, and th

Secretary of State is therefore in. % position to arrive at bis

not be imposed in

. decision ih the light of recommendations based, not only on a

i ’ i lose

jrel i i f the prisoner's & _acxty,_but onac
Pgsegarf ﬁ%ﬁ?&?fﬁeﬁs chaI;acter and disposition. |
P Thirdly‘ there is the consideration that the man who makes

i ‘ i ficer is already serving a sentence
<»zf§ei$ug£;ﬁggtogapgr§o Isle(z)'vit-ude.- In Part 1I1 &xe question
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stage; and they have therefore been inclined to add to_their
original order for corporal punishment such other penalties as
would secure that, even if the imposition of the corporal punish-
ment were not authorised, the prisoner would still receive a
measure of punishment which would be reasonably severe. In
“fact, when the Secretary of State has ditallowed "an order for
corporal punishment, the Board or Committee have usually
been given an opportunity to substitute some other punishment.
The present procedure is not, however, entirely satisfactory in
this respect; and we think it should be made clear to all Boards
of Visitors and Visiting Committees that, if such an order is
disallowed, they will be given an opportunity to review the case
afresh and to impose other punishments in substitution. It
would also be advantageous if the promulgation of the decision
of the Board or Committee could be postponed until after it
was known whether the order for corporal punishment had
been confirmed by the Secretary of State. If that part of their
decision was confirmed, the whole of the sentence would then be
promulgated and the order for corporal punishment would be
carried out at once. If, on the other hand, the order for
corporal punishment was not confirmed, the original sentence
need not be promulgated at all and the Board or Committee
could meet again to consider what other penalties should be
imposed in lien of corporal punishment. We believe that some

procedure on these lines would have many advantages over the
present practice.

80. Under the law at present in force in Scotland the power
to order corporal punishment for offences against discipline in
Peterhead Prison is exercisable only by the Prisons Department
for Scotland. Cases which appear to call for corporal punish-
ment are reported by the Governor to the Department, and the
Secretary to the Department or his Deputy goes down to the
Prison, holds an inquiry upon oath and, if he thinks jt desirable
to do so, makes an order for corporal punishment, By an
administrative arrangement, his decision is reported to the

Secretary of State for Scotland before the corporal punishment
is administered. .

Coxgoral punishment has been used very sparingly in Peter-

rison in the past, and we have every confidence that the
Prisons Department for Scotland would continue to use a wise
discretion in the exercise of these powers.

consider that there are very useful safeguards in the Ep lish

system by which this punishment is ordered by the Boards of
isitors or Visiting Committees subject to congnnation by the
Secretary of State. It seems to us that the inflic

tion of corporal
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‘punishment as a means of enforcing prison discipline is a matter

-in which it is desirable that the Minister finally responsible should

‘have the support of a body of independent persons who, though

familiar with the problems of prison administration, are not

' themselves included among the official cadres of the Prisons

‘Service. In any event, we doubt whether the responsibility for

-ordering this punishment should rest on a single individual;

; importance to the requirement, laid down by the
%’Ill'i(iso‘;vle ﬁt;?:sh ilrrln%ngland, that the tribunal for dealing with

.these cases shall consist of at least three persons, two of whom

shall be Justices of the Peace.

i inciple has been
the Prisons (Scotland) Rules the principle
estggl?:ﬁed feor 1?1rany y(ears that Visiting Committees in Scotland
‘may impose punishment for suﬁll offefnces t;gtalglslg)orézo% }:ilict:l:

i a
pline as may be reported to them orGr - purpose by _the
‘Governor. In Peterhead Prison the Governc . certain
i f punishment and, as a result, it has no
; ec;izgczefrgroﬂlg Visiting Committee to deal with offences by

in i i . Visiting Com-
pris : but it all other prisons in Scotland the :
‘%?tigg:#:re already accustomed to dealing with offences against

iscipli d, the power to

i line. If, as we have gecom_mende , ) _
'gx%?rnog;fal punishment for certain serious offences in prisons
is extended so as to apply to all classes of convicted prisoners in

: A the
~ consider that this power should be exercised by
'%’?:ittli;%dérrnggt?:zs in all Scottgh prisons (including Peterhead).

f the Visiting Committee in dealing with these
c’fahsi:spsrhogg?clll 1‘;;ee(ihe same a§ t%at which now applies in England,
subject to the modifications which we have recommended in

this Report; and there should be a statutory requirement that

' oral punishment made by a Visiting Committee
?I?a?lr(li)zr ct;ginc'gcrlp into I;ffect until it has been confirmed by the

Secretary of State for Scotland.

° '81. Finally, we desire to call attention to four points of less
importance:—

: isoner is reported for an offence which
reéglrzvlil}g} li:b eric-o corporal pliﬁlishm.ent,the English Pr:isox;
Rulesat present provide that the Chairman of the Board o
Visitors or Visiting Committee shall specially sutrg}non as
many as possible and in any case not less tha_lr)l three mﬁem-

. bers of the Board or Committee, two of them 1ziimg jusf fﬁs
of the Peace ” to adjudicate upon the case. R a(rg of the
Visiting Committees are large bodies, and if bee thaurmatn
summoned ‘‘as many as possible "’ of the members the xrflee -
ing would be much too large to form a suitable tribunal for a
'ucgiicial enquiry. In practice, it is rare for more than four

: 2): five members to adjudicate in these cases: but we think
it undesirable that the Chairman should remain ,1,1nder a
~statutory duty to summon ‘‘ as many as possible ”’ of the
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and, so far as the records show, the power to do so in Scoﬂa_nd
has never been exercised. There is a clear distinction in prin-
ciple between assaulting a prison officer and assaulting a fellow
prisoner and, in our view, this extreme penalty should be

reserved for cases involving a serious defiance of authority
accompanied by violence. .

78. We have considered whether it would be possible  to
dispense with corporal punishment with the cat-o’-nine-tails and
to rely entirely on the birch. We have been assured by Medical
Officers, and others who have had practical ‘experience in super-
vising the administration of both types of punishment, that a
birching is almost, if not quite, as painful as punishment with
the cat. We have also been informed by almost all experienced
witnesses that a birching is regarded among the prisoners them-
selves as the more humiliating form of corporal punishment.
A prisoner who has been flogged with the cat is apt to become
a hero among his companions; but a man who has been birched
is regarded as having received a boy’s ﬁunishment and tends
to be laughed at afterwards by his fellow prisoners. It is
undesirable that a prisoner should be regarded as a hero by
his companions by reason of his having received corporal
punishment, and from this point of view the balance of a, van-
tage would lie in favour of birching rather than flogging with
the cat. In recommending the retention of corpora%u;)unish-
ment, however, we have been influenced, not so much b its
effect on the individual punished, but rather by the deterrent
influence which the fear of it exercises on all ‘prisoners who
might in its absence commit serious assaults on officers. There
is no doubt that, from this point of view, the cat is more
effective than the birch. The one may be as painful in
fact as the other, but among p
regarded as a much more severe punishment and it is the fear,
of the cat, rather than the fear of the birch, which restrains
violent prisoners from committing those offences for which
corporal punishment may be imposed. We therefore recom-
mend that both forms of corporal punishment should be

retained. We do not desire to suggest any modification of the
authorised pattern of either instrument,

We think that there should be 2 reduction of the maximum

. number of strokes now authorised by the Prison Rules. At

present, both in England and in Scotland, the maximum is 18
strokes of the birch for

' prisoners under eighteen and for
prisoners over that age 36 strokes of the cat or of the birch.
As long ago as 1897 the Home Secreta of the day expressed

the view, in a circular letter sent to a Visiting Committees,
that 24 strokes should never be exceeded except in the gravest
cases. Since 1910, the average number of strokes authorised
has not exceeded 18 except in three years: ‘in 1922 the average

risoners the cat is generally’
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ith the cat was 24, and in 1910 and 1934 the average
gﬁggg v\:’vlith the birch was 20. In recent years Boardsdof
Visitors and Visiting Committees have rarely made anhor er
for more than 24 strokes, and in the very few cases “t,a ere z;
greater punishment has been recommended the Secre lry o
State has reduced the order to a number of strokes not arlgler
than 24. All the witnesses agreed that it is the first few s’cr(c1>i e?
which cause the maximum pain, and experienced Prison Me tI(l:at
Officers have expressed the view that after 18 strokes f1f1r er
punishment is likely to cause injury to the j:lss_uesdoutIo tgroé
portion to any further pain which may be inflicte 3 nh Sd
circumstances we do not think that more than 18 stro };as s 11?1 !
ever be given. As it is admitted that birching may be a c]:>ls0
as severe a punishment as flogging with the (:Et, tw;vve S'eZtru—
T e o éh ':Islaltn?ﬁteel;ngiltgﬁrg plfnish?nelz?lt for
ments; and we recommen _ ) ) or

i be 18 strokes either with the cat or wi
?liq%ig:?ls.on%se Stlli?;llllcdit undesirable that the cat should be used
in the case of prisoners under the age of 2I. For gfxgunfg
prisoners we think that 12 ?itr%llcets fls ap;};gﬁsggtuggg;s ur etl;l ;
e recommend that for de

an?:xi‘r”n?ugu;rﬁx(‘i)srhment should be 12 strokes of the birch.

oral punishment is ordered for a _prison
oﬂi%cgvﬁeig aiogll?esent '?he usual practice gfh ]ggzrdssogfe é?tgtf:
and Visiting Committees to 1mpose, mn a; dition, < R
other punishments to which the prisone . C d
i i i rule, with loss of remission an
punishment is combined, as a ) joss of remission and
finement in a separate cell, an Iy p
fxﬁaeﬁim%ﬁsgggggmse that it may fbe ezgpqdleg’;l 505 tzgg 1:1(:1 r(];g‘.
oral punishment some forfeiture of remission tage marks:
X i dergoing the corporal punishment, th
gﬁsgne:r\msﬁl’d fgeirnl:xnmofe fagvouratile po:;’hon aﬂsl rref)::-irg;ng:
ivileges i te of release than othe
rivileges and his probable da : other prisoners
‘ mmitted less serious offences for whic y
f)vgr’l hi(riﬁ:t?ed b}trt eloss of remission and stage marks. We are,
howewlr)er of opinion th::;cl corll)_loral p%nm?sglrilser;ts zt;g%ltsizégt fars0 ni-lx
Y ined with such punis 1
gs%cfigtsgclc:brggﬁeconﬁnemefnt 1‘11)1 t';tlr separ(a:t(;a r;glrléldll)%t;?hgg;
i rivation of mattress. X !
:':h?eﬂésgg dpgfflrt;zaagg it should be suﬂimgnt without the |
addition of other punishments of this kind. ,

he evi indicates that the present practice may be due, at
e :vxﬁfnc:ﬁmix;a tife fact tha{) when the order for corporal
am nt I:s made the Board or Committee do not know
pheth ?t will be confirmed by the Secretary of State. Some
:f‘th.e?rCommittees appear to have been under the impression

. that; if,the order were not confirmed, they would have no

opportunity of substituting other forms of punishment. at a later
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members. We recommend that the Rule should be
amended so as to provide that these enquiries shall be held

by not more than five nor less than three members, two
being Justices of the Peace. ,

(b) Rule 12 of Part III of the Prisons (Scotland) Rules,

which is concerned with corporal puhishment for ‘offences
against discipline in Peterhead Prison, provides that the
Governor, at any time after the infliction of two-thirds of
the punishment, may remit the whole or any portion of the
remainder. In three cases, in 1912 and 1913, the Governor
remitted a number of strokes on the ground that ‘‘ the
convict pleaded for mercy and promised good behaviour in
the future *’; but since then this power does not appear to
have been exercised in practice. "It seems to us that when
the extent of the punishment has been determined by the
persons finally responsible for taking a decision on this

int—i.e. if our recommendations are adopted, the

isiting Committee and the Secretary of State for otland—
it is undesirable that (except for medical reasons) an official
who has not shared the responsibility for this decision should
have power to modify it by reducing the number of strokes.
We are of opinion that the Governor should be empowered
to stop the execution of an order for corporal punishment
only on a recommendation made by the Medical Officer on
medical grounds, and we recommend that the additional
powers now conferred on the Governor by Rule 12 of

. Part III of the Prisons (Scotland) Rules should not be
retained. :

(¢) In England the whole of any sentence of corporal
punishment is administered by one officer. In Scotland it
1s administered by two officers, one standing on either side
of the prisoner and each administering alternate strokes.
We have not been able to trace the origin of the Scottisk
practice, or to ascertain why it was thought necessary to
adopt this different method in Scotland.  We have also
been unable to determine which of the two methods results
in the more severe punishment, for on this question the
medical witnesses expressed different views. e experts
being thus divided, we do not ourselves propose to hazard
any opiniop on the medical aspect of the matter: but on
other grounds we are inclined to favour the English practice,
and, on the whole, we think it would be preferable to adopt
in future a uniform practice throughout %ngland and Scot-
land by which the whole of any sentence of corporal
punishment would be administered by one officer.

(@) At present a special fee is paid to the prison officers
who actually administer a sentence of corporag punishment.
In England the single officer who administers it receives

I21

. 6d., and in Scotland each of the two officers receives 5s.
%!s/e have been told that the officers selected for this task treat
it as being merely a part of their duty—one of the several
unpleasant tasks which they are called upon to perform from
time to time in the course of their duties. This is the proper
attitude for the Officer to take, but we do not_think it 1s
encouraged by the payment of a special fee. We recom-
mend that the payment of these fees should be d155:ont1nued.
Apart from these recommendations, we do not desire to sug-
gest any changes of procedure or any modification of the
methods of administering corporal punishment which are now
in force.

BoRSTAL INSTITUTIONS.

82. Section 4 (2) of the Prevention of Crime Act, 1908, pro-
vides that subj?ac% t)o any adaptations, alterations and exceptions
which the Secretary of State may prescribe bisé Borstal Regula-
tions, the Prison Acts, 1865 to 1805, and the Rules made there-
under shall apply to a Borstal Institution as if it were a prison.
This has the efrf)ect that persons detained in a Borstal Institution
in England may be made liable to corporal punishment as if
they were detained in a prison: but, bz Section 5 of the Prison .
Acf, 1898, corporal punishment may not be inflicted on a prisoner
unless he has been either (a) sentenced to penal servitude, or
(b) sentenced to imprisonment with hard labour, or (¢) convicted
of felony; and, as the first two of these requirements cannot
apply to him, a person detained in a Borgtal Institution is not
liagle to corporal punishment unless he has been convicted of
felony. Thus, under the existing law, an inmate of a Borstal In-
stitution is not liable to corporal punishment for any offence
against discipline if the offence for which he was sentenced to
Borstal detention was a misdemeanour, but if his offence was a
felony he is liable to corporal punishment for the three dlsc1phni
ary offences of mutiny, incitement to mutiny, and gross persona
violence to an officer or servant of the Institution. Apart from
this restriction of the classes of inmates to whom it may be
applied, the requirements in respect of corporal pumshmttalrllt
which are prescribed by the Borstal Regulations, 1936, are the
same as those laid down by the Prison Rules in respect of cor-
poral punishment in prisons. Both the procedure and the prac-
tice in administering the punishment are as described earlier in
this Report in relation to prisons. Under the Regulations a
Borstal inmate over eighteen years of age may be qrde.red cor-
poral punishment either with the cat or with the birch; but in
practice the cat is never used in Borstal and in the few cases
where corporal punishment has been ordered the punishment
has always been administered with the birch. .
.- In practice it has rarely been found necessary to resort to this

-method of enforcing discipline in Borstal Institutions. As will be
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seen from the figures given in Appendix IV, corporal punish-
ment has been imposed in only 26 cases during the 27 years
from 1910 to 1936; and in the last 10 years there have been only
7 cases, although in that period the population of the Institutions
has nearly doubled. In recent years it has been used mainly in
the special Borstal Wing at Wandswortlt Prison, which is re-
served for youths who have failed to make satisfacto progress
after release on licence from another Institution and have been
recalled, by revocation of their licence, to undergo a further
period of discipline.

In Scotland there is no power to inflict corporal punishme
- . v . . nt
for an offence against discipline in a Borstalr{)nsﬁturt)ion.

83. There was some division of opinion among the witn
on the question whether it is necessagy to preservge the powgis'fg
umpose corporal punishment for serious offences against dis-
cipline in Borstal Institutions in England. The Prison Commis-
sioners took the view that this power should néw be abolished
They considered that under a purely reformative system such
as 1s now in force in the Borstal Institutions there are so man
. Pposttive incentives to good conduct that it is unnecessary tz
rely on the purely deterrent influence of the birch, Borstal
training is based on a progressive stage system, and the conduct
of the normal youth will be influenced by his desire to retain the
Position which he has earned and to acquire the right to
turther privileges, more than by any fear of corporal punish-
ment. In the exceptional case, where a youth is found to be
unresponsive to reformative influences, he can be transferred t
the Borstal Institution at Wandsworth for a period of morg
ggorops disgjpline; and in extreme cases his sentence of Borstal
etention can be commuted to imprisonment by an order of
E}Eec iﬁgl;ef:r{ of Ztate;r ?age under section 7 of the Preventi:n
ct, 1908. e Prison Commissioners f opini
that the retention of corporal punishment e Justfic] oo
i ! 1d be justified onl
on the ground that it was essential for tﬁ o . ooy
discipline. Both from their general cpenians o8 The Toets
tutions and also because this form Ofexgepence o pne Inst-
ceased to be used in practice, they werg sﬁﬁ?&gn:hgzti Sitailsmr(l)g:

punishment in Borstal

The Con should be abolished.
e Conference of Visiti i ) . .

had taken steps to ascerltsaiit;ng Justices and Boards of Visitors

] > the views held on thi i
all the Visiting Comrmtteqs at Borstal Institutions,saggeileorvlvgz

informed that the Comlmttees.were of opinion that the power

to order corporal punishm, R
retained. The vie{’” coner :1111;’ ﬁl Borstal Institutions should be

> as an ultimate sanction,
e used in very exceptional cases.
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The alternatives of transfer to the Borstal Institution at Wands-
worth or transfer to prison by commutation of sentence were
not, in the opinion of most of the Committees, suitable remedies
for the class of case in which corporal punishment might be
required. It was not to be assumed that a youth who had
assaulted an officer in a sudden outburst of temper was totally
unfitted for reformative treatment and fit only for penal dis-
cipline either at Wandsworth or in a period of imprisonment.
Some of the Committees were also influenced by the fact that
the maximum age at which a sentence of Borstal detention may
be passed has recently been raised to 23. This means that the
older youths may remain in Borstal until they are almost 26
years of age, and among a number of persons of this age there
are likely to be some of the type who now commit serious
offences of violence in prisons. )

In view of these representations by the Visiting Committees
we asked the Prison Commissioners to invite a further expression
of opinion from each of the Governors of the seven Borstal
Institutions 'in England. In answer to this special enquiry,
five of the Governors stated that they were in favour of the
repeal of the existing power of corporal punishment in Botstal
Institutions. The other two thought it would be expedient to
retain the power, even though they anticipated that it would
only be used in very rare cases. o )

We may add at this point that in Borstal Institutions in-
Scotland no difficulty has been experienced through lack of a
power to impose corporal punishment for offences against dis-
cipline, and the prison authorities in Scotland do not desire that
any such power should be introduced in the Borstal Institutions
under their control.

84. We have been impressed by some of the considerations
put forward on behalf of the Borstal Visiting Committees. In
particular, it may be that the raising of the maximum age-limit
for a Borstal sentence may produce in the senior Institutions

- a change in the character of the population which may make it

necessary to have recourse to a more repressive type of dis-
cipline. ~ It need not follow, however, that because a more strict
regime is required corporal punishment must be a part of it;
and in any event we feel bound to agree with the view, put
forward by the Prison Commissioners, that the use of corporal
punishment as a means of enforcing discipline is out of accord
with the constructive system of training which would continue
to be applied in all the Institutions except that reserved for the
older class of offender. After giving due weight to the con-
siderations which can be urged on both sides, we have come to
the conclusion that it is no longer essential to retain the power
to impose corporal punishment for offences against discipline
in Borstal Institutions, and we therefore recommend that this:
power should be repealed.

47268 E
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SUMMARY OF RECOMMENDATIONS,

85. We give below, for convenience of reference, a short
summary of our recommendations. We have not attempted to
summarise the considerations on which sthese are based: but
we have added, where necessary, further references to ’those
paragraphs in the text of our Report which set out the argu-
ments in support of the particular recommendation concerned.,

POWERS OF SUuMMARY CourTs.

(1) In view of the considerations discussed in paragra
to 30, we have come to the conclusion that, as a I<):our%r pgﬁslt;d:
corporal punishment is not a suitable or effective method of
dealing with young offenders. We therefore recommend the
repeal of all the existing powers of courts of summary jurisdic-
tion to order young offenders to be birched—in England and
Wales under section I0(2) of the Summary Jurisdiction Act,
1879, and in Scotland at common Jaw and under section 74
of the Prisons (Scotland) Act, 1860, and section 514 of tﬁe
Burgh Police (Scotland) Act, 189z (paragraph 30).

(2) We suggest, however, that consideration should be given
to the question whether the Juvenile Courts might not be given

(4) We recommend the repeal of the common law power in

Sco_tland to punish by whipping boys under s €
on indictment of offences at commog law (parzlgrt:;ﬁ Zggl.vmted

of the Diplomatic Privileges Act I . ection
of corporal punishment % n Do n7808i1,1 authorising the infliction
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the prosecution of, certain actions at law against Ambassadors
or their servants (paragraph 42).

(7) We agree with the proposals, made in the Third Interim
Report of the Local Government and Public Health Consoli-
dation Committee, fog the repeal of the existing power to order
corporal punishment for certain offences connected with the
slanghtering of horses and cattle under sections 8 and g of the
Knackers Act, 1786 (paragraph 43).

(8) We do not consider that corporal punishment is an
appropriate penalty for indecent exposure or any of the other
miscellaneous offences under the Vagrancy Acts 1824 and 1873,
and we therefore recommend the repeal of the provision for
corporal punishment in section 10 of the Vagrancy Act, 1824
(paragraph 45).

(9) For the reasons given in paragraph 46, we also recom-
mend the repeal of the provision in section 2 of the Treason
Act, 1842, which authorises corporal punishment as a penalty
for the offence of aiming a firearm etc. at the Sovereign.

(10) As regards the other offences for which corporal punish-
ment is a possible penalty under the existing law, we are not
satisfied that the alternative punishment of a long sentence of
imprisonment or penal servitude is so ineffective as a deterrent
that it is essential, for the protection of society, to retain what- -
ever further element of deterrence may be provided by the fear
of an additional sentence of corporal punishment (paragraphs
55to 50). We therefore recommend (paragraph 62)—in view of
the general objections to this form of punishment (paragraphs 323
to 39)—the repeal of the existing powers to order corpor
punishment for the following offences:—

(@) Importuning by male persons (paragraphs 47 and
8)

(b) Procuring (paragraph 49)
(¢) Living on the earnings of prostitution (paragraphs 50
. and 51)

(@) «Garrotting (paragraphs 52 and 53)

(e) Robbery with violence (paragraph 54)
These powers are contained in sections 3 and %( 5), of the Criminal
Law Xmendment Act, 1912, section I of the Garrotters Act,
1863, and section 23(1) of the Larceny Act, 1916.

{11) For similar reasons we do not consider that any fresh
powers should be conferred on the conrts to punish by flogging
offences for which corporal punishment may not at present be
imposed. The use of corporal Funishment as a court penalty
should, in our view, be entirely abandoned (paragraphs 60
to 62). :

47268 Ez
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PrisoN QFFENCES,

(12) In view of the considerations discussed in paragraphs 70
to 74, we are satisfied that it is essential to hold in reserve, as
an ultimate sanction, the power to impose corporal punishment
for serious offences against discipline in prisons (paragraph 75).
We desire, however, to recommend certain modifications of the
existing law and practice : — '

(a) All classes of male convicted prisoners should be
equally liable to corporal punishment for serious offences
against prison discipline. In England the prisoner con-
victed of a misdemeanour and serving a sentence of
imprisonment without hard labour should no longer be
exempt from corporal punishment; and in Scotland corporal
punishment should apply to all male convicted prisoners,
whether their sentence is one of imprisonment or penal
servitude (paragraph 76).

(b) Prisoners should be liable to corporal punishment (as
under the existing law in England) only for the three
offences of mutiny, incitement to mutiny and gross personal
violence to an officer or servant of the prison (para-
graph 77).

(¢) The maximum punishment should be reduced to
18 strokes, either of tﬁe birch or of the cat-o’-nine-tails,
for prisoners over twenty-one years of age, and for
prisoners under that age 12 strokes of the birch (para-
graph 78).

(4) When corporal punishment i imposed, no additional
punishments should be ordered except forfeiture of remission
and stage marks. It should be made clear to all Boards
of Visitors and Visiting Committees that, if an order for
corporal punishment is not confirmed by the Secretary of
State, theK will be given an opportunity of reviewing the

and ordering other Punishments in substitution
(paragraph 7g).
(¢) In Scotland, the power to order co
should in future be exercised by the Visiting CGommittees,
subject to confirmation in each case
State for Scotland (paragraph 8o).

(f) The special meeting of the Board of Visitors or Visiting
Committee, which is summoned to adjudicate on ap offence
for which corporal punishment may be imposed, should con-
sist of not more than five nor less than three members, two
being Justices of the Peace (paragraph 81 (a)).

(g) In Scotland, the Prison Governor should no longer
have gower to remit the remainder of 3 sentence of corporal
punishment, at any time after the infliction of two-thirds
of the punishment (paragraph 81(8)). -
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In Scotland, as in England, the whole of any sentence
of Ugrpr:)ra(i punishment should be administered by one
officer (paragraph 81(c)).

), No special fee should be paid to the prison officer who
. adgginisterls) a sgntence of corporal punishment (para-

graph 81(d)). ;

13) For the reasons given in paragraphs 83 and 84, we do
no‘g gc)msider it essential to retain the existing power to _order
corporal punishment for serious offences against discipline 13
Borstal Institutions in England and Wales, and we recommen
that this power should be repealed.

We have the honour to be,
Sirs,
Your obedient Servants,

EpwArRD CADOGAN.
MARGARET AMPTHILL.
EDiTH A. ASTLEY.

J. L. BRIERLY.

E. Forbp DUNCANSON.
RoBt. HUTCHISON.
W. W. McKECHNIE.
Murier M. MoNTEITH.
H.R. Turt. °
Cecit WHITELEY.

NorMAN BroOK,
(Secretary.)
1gth February, 1938.

Ej
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APPENDIX I

List of witnesses who gave evidence before the Commitice.

Sir Alexander Maxwell, K.B.E., C.B., Deputy Under Secretary of State,
now Permapent Under Secretary of State, Home Office.

Mr. M. Millar Craig, C.B., K.C., Legal Secretar} to the Lord Advocate.

Sir Edward Tindal Atkinson, K.C.B., C.B.E., Director of Public Prosecu-
tions.

Mr. Eustace Fulton, Chairman of the County of London Sessions.

Mr. J. Willoughby Jardine, K.C., Recorder of Leeds.

Mrs. E. Andrews, J.P., Chairman of the Vstrad Juvenile Cour*
Glamorgan.

Mr. Waldo R. Briggs, Stipendiary Magistrate at Huddersfield.

Mr. E. C. Durant, J.P., Chairman of the Juvenile Court for the Borough of
Windsor. .

Lt.-Col. Sir Vivian Henderson, M.C., D.L., J.P., Chairman of the Juvenile
Court at Lambeth.

Mr. gﬁl Henriques, J.P., Chairman of the Juvenile Court at Toynbee

Mr. J. R. Hobhouse M.C., J.P., Member of the Juvenile Court Panel for the
. City of Liverpool.

Miss E. H. Kelly, C.B.E., J.P., Chairman of the Juvenile Court for
the City of Portsmouth.

Mr. Percy Macbeth, lately Stipendiary Magistrate at Salford.

Mr. Leo Page, ]J.P., Member of the Juvenile Court Panel for Berkshire.

Alde$:ﬁ1 J. Pennington, J.P., Chairman of the Juvenile Court at

asey.

Miss Madeleine Symons, J.P., Chairman of the Juvenile Court at
House (West London and Marylebone). J Stamford

Mr. Bertrand Watson, J.P., Chairman of the Juvenile Court at Islington
and formerly a Metropolitan Magistrate.

The Sheriffs Substitute Association, represented by Mr. S. McDonald,

C.M.G., D.S.0. (Glasgow) and Mr. D. A. Guild, LL.B. (Lanarkshir
The Scottish Justices and Magistrates Association, represe(nted by fo)ss
%&hg.gatﬁsozlx{, CBEj %P,( éﬁg Mrs. A. M. Ross, J.P. (Edinburgh)
. ackenzie, J.P. 0" i .
(Lonasiebire gow) and Mr. T. McGhie, J.P.
Mr. J. MacRobert, Clerk of the Peace for Renfrewshire.

Mr, J. Mill, LL.B., City Prosecutor at Edinburgh.

M : . . . . - ‘
T 1JIehl:f;;,r;lviesl.], O.B.E., representing the Commissioner of Police of the
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sented by Mr. R. Thomson (V: i ¢ o=
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r. G. E. Neve, Senior Probation Officer at the Central Criminal
Mr. W. J. Wat i i s Cuct.
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Dr. E. A. Hamilton Pearson, M.
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Children’s Department of the Institute of Msgi%ﬁfpfﬁ}lrls;g;; in the
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hn D. W. Pearce, M.D., Ch.B,, M.. .CP.E, D.P.M.,
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the ﬂ?g?gésl.,coﬁ?ﬁl.l({g, ‘:ﬂxd Dx}".gl-Doris Odlum, M.R.C.S., L.R.C.P.,
D.P.M. . .
Mr. Harold Scott, C.B., Chairman of H.M. Prison Commmgmners for
England and Wales. L Pri (England and
Mr. N. R. Hilton, Assistant Commissioner of H.M. Prisons (Eng
Wales). )
. W. Young, Governor of Wormwood Scrubs Prison. .
ﬁrajor C. Pg.ngnall, D.S.0., M.C., Governor of Dartmoor Pnsson. Prison
Mr. R. L. Bradley, M.C., Deputy Govemo:f‘ :fh W%?;aofdAssct)rcl:li::ionns:n d
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Rev.f or\?ll.etl}:. C:ttrell, Senior Chaplain of H.M. Prisons (England and
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Lt.Col. Sir Vivian Henderson, M.C., D.L., J.P., Chairman
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d Strathern, lately Procurator Fiscal for Glasgow.
grr gm oﬁ.A., D.Sc., Professor of Psychology at University College,
London. .
_A. K. Wilson, C.B.E., Chief Constable of Liverpool. |
ﬁe ?oi}nf: (‘:Zr.ltral Committee of the Scottish Police Federation. .
Rev. R. P. McAuliffe, Headmaster of the Home Office School at Redhill.

' The Edinburgh and District Juvenile Organisations Committee.

£ Friends. , L
%: Stan oJoint Committee of Industrial Women’s Organisations.
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APPENDIX II.

ROBBERY WITH VIOLENCE.
L
England and Wales. 1877-1935.

The following table shows, for each of the years from 1877 to 1935, the
total number of persons convicted of robbery and the number of persons
sentenced to corporal punishment for robbery with violence. (The numbers
of persons convicted are taken from the figures published in the Criminal

istics and include certain offences of simple robbery, and simple
assault with intent to rob, for which there is no power to impose. a sentence
of corporal punishment.)

Number Number

Number  semtenced Number  sentenced

Year. convicted. to corporal Yeay. convicted. to corporal
punish- punish-
ment, ment,

1877 179 8 1907 139 2
1278 208 18 1908 162 22*
1879 224 14 1909 130
1880 188 8 1910 1?8 -3
1881 187 15 1911 124 6
1882 221 13 1912 142 5
1883 212 36 1913 120 2
1884 206 23 1914 67 —
1885 215 17 1915 42 3
1326 247 26 1916 28 —
1887 221 35 191 —
1888 265 26 ngg ﬁ I
1889 228 24 1919 60 6
1890 156 9 1920 98 19
1891 197 17 1921 96 15
1892 225 18 1922 89 25%
1893 " 235 - 46 1923 37 13
1894 234 60 1924 57 8
1895 187 32 1925 54 11
1896 183 29 1926 56 - 14
1897 185 31 1927 50 12
18398 259 35 1928 15 16
1899 177 33 1929 52 18
T900 148 15 1930 87 13
1901 202 20 1931 55 . 19
1902 218 18 1932 108 61}
1903 188 16 1933 66 42
:904 176 10 1934 82 28
905 X 6 T
Y908 Igg s 935 55 12

* 14 of these at Glamorgan County Assizes,
t 9 at Central Criminal Court, 1 35 at Central Criminal Court.
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APPENDIX III

ROBBERY WITH VIOLENCE.

Analysis of 440 cases of persons convicted during the period 1921-1930.

convicted in
ing the 10 yeags 1921 fo 1930, 442 persons were -
EnI.la]x)lgr:;\gd Wales ofy offences of robbery with violence uilder s':l(;gl(:ellll tzin 22
of Ehe Larceny Act, 1916, for whichfsentgnces zf) ng’rcpt(i);i founl‘ae nent may
i . these, two were found on 1 to rtifial
l?:d::'l ptﬁ:egien(t?:l D:ﬁciency Acts and were sent to Instltutlﬁ; fo;e g;eliz?tlz
defectives, For the purpose of this analysis th;s:_ two cases have be
t. Of the remaining 440 Pperso; )
out OfI::,C o:rn 32.3 per cent., were s:ntentced Eiotf)oz%gpra(;lr agu;m:ﬁ
8, or 67-7 per cent., were not senfence .
Robbe:)? wizh v7io{e111)ce is a general term covering thre:dsta.riohlx)ig)gy c;ﬁegg:i
each of which is punishable by flogging—robbery armed, f Yoo g0
pany with others, and robbery with personal violence.
persons;—;s were convicted of roggery witlé personal violence.
convicted of robbery armed. .
Igg ::I;Z convicted of robbery in company wﬂ:hl others. ot was
The following table shows the extent to which corpo.rtalx1 Ru{nshme._
ordered for each of these different types of robbery with violence:

with .

Roggfgnal Robbery Robbery in

violence. armgd. comggany.

26 10
ggglorglmb;;n(i)sfh;axi 85 or 32- 3% 31 or28-7% 26 or 37-7%
d. : .
Cocx";gi:\i punisbment 178 or 67-7% 77 0r 71-3% 43 or 62-39,
not ordered.

In proportion to the numbers convicted, corporal punishmg?ﬁe:vaéslav.;:g:rﬁ
more freely for robbery in company than for th:d 1:wc‘>:_l other of
offence. The difference is not, however, very mark anb for th tlp;:rpﬂg:ee
of this analysis it is unnecessary to discriminate further betwee ; three
different types of robbery with viflené:e.t Il?e tﬁiﬁrilzg%zérggezo ! the
i hs is therefore related to the
ﬁ?ur%mgrypg?t%w{golence. without sub-division into robbery armed, robbery
in company, and robbery with personal violence.
) : Age-groups. A e o
i istical Tables at the end of this Appen X, gives

z.ummTa,ble I'olfn ttlﬁae S;:?Sofc the 440 persons convicted. As might be
exp. 'cec’la.ry er go per cent. of those convicted were under 40, and over 53(])
exgeccent 'v;)ev bgetween 21 and 30 years of age. The sentences of corpor '
Ipg’eunis.l'.\mei:t gv?vere not guite evenly distrib:ilted b:twee:k ;.h;r e‘;at?:ns s:gg;

: flect a natural tendency to m
(g::o up:a'l ;hu;isigzist ﬁi ?:Ee case of persons in the age-groups 21-30 a.nc}
3133 Sentences of corporal punishment wgre 1mpgiida§°:§ g;;s;:eix;t. ﬂc;e
‘ ent. of those under 21; ;

:nggrgxg 43;-;:%;2 p;:—:o the proportions sentenced to flogging were
respectively 35 per cent. and 32 per cent.

Sentences of Imprisonment, eic.

' what sentences were imposed on the 440 persons con-
vxgtec'lr a:)il:hgrl as.?o(;xv;sor in addition to a sentence of corporal pum.shment:th
For ’this offence corporal punishment is combined almost invariably wi

ntence of detention; but in this series of cases two offenders were dealt
aviﬁ by corporal punishment alone. These were two youtbs charged
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jointly with robbery with personal violence: they were both under 21 and
had not been convicted before, and they were ordered to receive 1o strokes
of the birch, without any additional sentence of imprisonment or other
detention.

The figures in Table II appear to reflect a slight tendency on the part
of the courts to impose longer sentences of imprisonment in cases where
corporal punishment is not ordered. For the pgrpose of this comparison
it would be reasonable to exclude the sentences of Borstal detention and
the cases in which the offender was required merely to enter into recog-
nisances, If comparison is made only of those cases in which sentences
of imprisonment or penal servitude were imposed, it will be seen that in
the cases where no corporal punishment was ordered 72-7 per cent. of the
offenders were sentenced to penal servitude or imprisonment for 12 months
or over. In the cases where corporal punishment was ordered, the cor-
responding : percentage was 657 per cent.

Previous Record.

4. In any attempt to assess the effects of corporal puni
reference to the subsequent record of the person gf)ogged,pit {?lgggigaﬁz
that allowance should be made for the character and disposition of the
individual. Full allowance could be made for this only in an individual
study of particular cases: but, for the purpose of a purely statistical
a,na.lyms, some indication of the character of the persons concerned can be
obtained by an examination of their previous records.

In Table III the 440 persons covered by this review are classified b
reference to their criminal record before the date of their conviction o};
robbery with violence. For the purpose of this classification, ‘* persons
not previously convicted of serious crime » includes, not only ,thoge with
Do previous convictions, but also those whose previous offences had be
dealt with by fine, committal to an industrial school, birching as a 'uvenif .
or um?er the. Prt),l,)apon of Offenders Act. ‘‘ Persons previously ci)nvictea
giaienops crime ' includes all persons whose previous offences had be:
de t with by sentences of imprisonment up to 12 months, or by oommittaﬁ
to a reformatory school or Borstal Institution. The third group contains

?1?1 with the worst criminal record, including one or more sentences of
pe servitude or imprisonment for 1z months or over °

Of tf:? 432 sperﬁsons conzict}e;ddof robbery with violence—

» Or 51-6 per cent., had not previously be i i
oot eI.) y been convicted of serious
44, or 32°7 per cent., had previously been convicted of serious
crime, ‘
69, or 15°7 per cent., had previousl been i
The followi tude or a long t%rm of ijx’npﬁsonze:;;?.med €0 penal servi-
senten(():e gwtu;g czmte;;xfnt s}'1o]:;s1 the extent to which these persons were
Sentence: TPO pumishment on being convicted of robbery with
Of the 227 who had not previously been convic! i rime—
Igg, g: ;2; g(:; cenft::. » Were sznwnced to Cgergogilsglglolment
) . cent.. were not sentenced to corpo nishyr
Of tge 144 w.ho had previously been convicted of seg'i:: 1‘):u.mShment.
82, or 431 per cent., were sentenced to corporal punishm hment,
of thz’ 60; S\Shz ;;f:dcent., were not sentenced to corporal plinishr:;l;i:
revio )
long toren o imprisonmlc)ant—-uSIy been sentenced to penal servitude or a
23, or 33-3 per cent., were sentence i
4.6, or 66-? Per cent., were not sentelgcetg éOZ%%fmgunmt

It will be not:ced. that over one-half of these off P oot

violence were committed by persons wh emorsiing robbery with

serious crime: and in 75 por cent. of © had no previous convictions of
passing sentences of corporal punis(l)lmteiis.e clise:hzhgtgz‘:m refrained from
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offender had a more serious criminal record, corporal punishment was
imposed more freely—about 40 per cent. being flogged and 60 per cent.
being dealt with otherwise.

Subsequent Record.

5. General.—The subsequent record of these 440 offenders, down to the
latter part of 1937, is shown in Tables IV to VIL

The cases have been classified into four groups—(a) those who have not
subsequently been convicted of any offence; (b) those who have sub-
sequently been convicted of minor offences (i.e. offences not involving sen-
tences of imprisonment or penal servitude); (¢) those who have subsequently
been convicted of major offences (i.e. offences, not including offences of
violence, involving sentences of imprisonment or penal servitude); and (d)
those who have subsequently been convicted of offences of violence
(including, not only robbery with violence, but also such offences as
wounding or assault). :

Table IV gives a general picture of the record of these 440 persons subse-
quent to their conviction of robbery with violence. Only 23 were subse-
quently convicted of minor offences and, for all practical purposes, these
fow cases can be added to those in which the offender has had no
subsequent convictions. The real distinction is between those who sub-
sequently committed no offence or only minor offences, and those who -
continted to commit serious crime. Of the total number of 440 convicted,
231 (or 525 per cent.) have not since been convicted of any serious offence
and 209 {or 475 per cent.) have subsequently been convicted of serious
offences. It will be noticed that these figures correspond very closely with
those of previous records in Table III. Of the 440 persons under review,
51-6 per cent. had no previous convictions of serious crime, and 52'5 per
cent.. had no serious convictions subsequently: 48-4 per cent. had pre-
viously been convicted of serious offences, and 47-5 per cenf. were
subsequently convicted of serious offences.

The figures given in Table IV indicate that the subsequent record of
those who were sentenced to ¢orporal punishment bas been worse than that
of those who were mot sentenced to corporal punishment. Of those
flogged, 40 per cent. have not subsequently been convicted of any offence,
as ayainst 50 per cent. of those who were not flogged. And 55 per cent.
of those flogged have subsequently committed serious crime, as against
44 per cent. of those who were not flogged. It should, however, be
semembered that those who were not flogged included a larger percentage
of persons who had not previously been convicted and might therefore
be expected to be more likely not to offend again. A comparison of
“Table III with Table IV shows tbat the percentages of those not pre-
vionsly convicted correspond very closely with those of persons not
subsequently convicted. For this reason the figures have been further
analysed in Yelation to previous records, and any conclusions regarding
the effect of corporal punishment on subsequent careers should be based
rather on the figures in Table VII, which are discussed in paragraphs 8
t0  10. ’

6. In velation to age.—In Table V the subsequent record of the 440
offenders is classified in accordance with their age at the time of their
conviction of robbery with violence. There is nothing of any special
igni ce in these figures; but the Table is of some interest as sug-
gesting that corporal punishment may be a less effective deterrent for
persons in the higher age-groups. Among those who received corporal
punishment, the percentage not subsequently convicted tends to fall in
the higher age-groups: whereas, among those who were not flogged, the
proportion of those not subsequently convicted remains more constant

throughout the varions age-groups.
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7- In relation to semtemces of imprisonment, etc.—In Table VI the
subsequent record of the 440 offenders is related to the sentences which
they had served for their offence of robbery with violence.

The hiphest proportion of success is among those who received corporal
pumsl_xment in lieu of any other sentence and those who were bound
over in recognisances, without corporal punishment: but all of these were
young men with no previous convictions, who Enight be expected to be
more likely to refrain from further crime. Apart from these exceptional
cages, the Table shows merely that the subsequent record of those not
flogged was better than that of those who were flogged, whatever the
period of imprisonment which they had served. Among those who had
served between 6 and 12 months, 45 per cent. of those who were flogged
as well were not subsequently convicted of serious crime, compared
with 68-7 per cent. of those who were not flogged. Among those who
bad served a sentence of imprisonment of 1z months or over, the cor-
responding percentages were 49°2 per cent. of those flogged and 557 per
cent. of those not ﬂogqu. Among those who had served a sentence of exP;al
servitude, the proportion of subsequent success was 4
those flogged and 445 per cent. for those not flogged.

before their conviction of robbery with violenc
of serious crime, those who had previously
crime and those who had previously been se:

or a long term of imprisonment. These f j
_ . hgures show that,
of the three groups, the percentage of subsequent success was lgaefwac;g:;

those who had b
flogged. ad been flogged than among those who had not been

In the first group (who had no previons convictions of serious crime

7t-2 per cent. of those not flogged were not subsequently convicted of

serious offences, as
been foggod. compared with only 66+ per cent. of those who had

In the second group (who had i i
' ‘ Previous convictions of seri i
gf e?: c;;:r a(;egt. of thosq not flogged were not again csou?/icfs::::il 0:? s(;?xpe)
A ompared with 29 per cent. of those who had been flogged e

e, had not been convicted
been convicted of serions

persons with no previous conviction, i
percentage of subsequent convictiois 1 might be assumed that a higher

a reflection of the fact they Lo o1 among those flogged wag merely
previous records. The figures in T:bf;as\ixf: %}ﬂ‘:‘r’epmportxon bhad bag

higher proportion of success I, indicate that the
for altogether by the fact tﬁﬁoﬁe&%e e 0880 is zot accounted

A 1 included 1 ;
persons with no previous convictions sech. 2 o Tger proportion of
if:ionvn:tlons the proportion of subseéuengrf;?hff ¢ group

ogged than among those not flogged; and this ;
group of offenders with i y 18 also

Fhe Thizd groms. it 1:ha,n indifferent crimina] record. It is only among
slightly better subsequent record than

with a long criminal record - but of th
. . . - M e I 2 i

g:lent unposedf in this series of cases only zg, :fnl?f;%se?fc co:poral punish-

persons of the recidivist type who had previousll)y sef:e'dw:rzeg:::g
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of penal servitude or imprisonment for 12 months or over. -4o0°1 per cent.
of the offenders sentenced to corporal punishment had mo previous con-
victions, and a further 43-7 per cent. had previous convictions involving
sentences of less than 12 months’ imprisonment.

" 9. Subsequent convictions of offences wmvolving violence.—Of the 142
persons sentenced to corporal punishment, 19 or 13-4 per cent. were subse-
quently convicted of offences involving violence, as against 37 or 12°4
per cent. of the 208 who were not sentenced to corporal punishment.
Further examination of these subsequent offences of violence shows that
the serious offences committed by men who bad been flogged were more
gumex;;)us, in proportion, than those committed by men who had not been
ogged.

Of the 19 subsequent offences of violence committed by men who had
been flogged, 15 were serious offences—

5 were offences of wounding, resulting in two sentences of 7 and 5
years’ penal servitude, two sentences of 1z months’ imprisonment, and
one sentence of 3 years’ Borstal detention.

3 were sentences of assault with intent to rape, or indecent assault
on a female, resulting in sentences of 2 years’ imprisonment.

2 were further offences of robbery with violence. Some details of
these are given in paragraph 0.

1 was an offence of manslaughter, for which a sentence of 7 years’
penal servitude was imposed. )

1 was an offence, by a particulazly dangerous criminal, of being in
possession of a loaded revolver with intent to endanger life. He was
sentenced to 1o years’ penal servitude, and a further charge of robbery
with violence was not then proceeded with.

I was a case of demanding money with menaces, and resulted in
a sentence of 4 years’ penal servitude.

1 was a case of robbery. .

1 was an assault on the Police, resulting in a sentence of 9 months’
imprisonment. :

The other 4 offences were for minor assaulfs, resulting in sentences of
imprisonment ranging from 14 days to 2 months,

Of the 37 subsequent offences of violence committed by men who bad
not been flogged, 16 were serious offences—

o
7 were offences of wounding, resulting in sentences ranging from
3 months’ imprisonment to 9 years’ penal servitude.

. 3 were offences of robbery (not punishable by flogging) resulting in

sentences of 3, 3 and 4 years’ penal servitude.

3 were further offences of.robbery with violence. Some details of
these are given in paragraph 10.

3 ‘were serious assaults resulting in sentences of 6, 6 and 12 months’
imprisonment.
The other 21 offences were minor assaults, resulting in sentences of im-
prisonment ranging from 14 days to 4 months.

The figures of subsequent offences of violence by persons who had not
been sentenced to corporal punishment are swollen disproportionately by
this number of comparatively minor cases of assault. It is preferable to
exclude these minor assaults altogether, in order to obtain a true picture
of the serious crimes of violence committed by persons who had previously
been convicted of robbery with violence. It then appears that—

Of the 142 persons sentenced to corporal punishment—
15, or 10-6 per cent., were subsequently convicted of serious
crimes of violence.
Of the 298 persons not sentenced to corporal punishment—

. 16, or 5°4 per cent., were subsequently convicted of serious

crimes of violence, '
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10. Swubsequent convictions of robbery with violence.—Further convic-
tions of robbery with violence were recorded against 2 of the 142 persons
sentenced to corporal punishment on the first occasion, and against 3 of
the 298 persons who were not previously flogged for this offence.

The following summary gives some particulars of the 3 cases in which a
further offence of robbery with violence was corgmitted by a person not
flogged on the first occasion:—

(a) First convicted of robbery with violence in 1922 and sentenced
to 21 months’ imprisonment. Soon after release sentenced to 3 years’
penal servitude for burglary. Shortly after release again arrested for
burglary and assault: asked the court to order him to be’ flogged
rather than send him to penal servitude: but was sentenced to 5 years'
penal servitude. Escaped from Parkhurst Prison and assaulted and
robbed a domestic servant. While awaiting trial attempted to commit
suicide. Convicted of robbery with violence and sentenced to 7 years’
penal servitude. Is now serving 3 years’ penal servitude and 5 years’
preventive detention for housebreaking. Is regarded as mentally un-
stable and, although not certifiable under the Lunacy or Mental De-
ficiency Acts, is kept under special observation in prison because of
his mental condition.

(b) First convicted of robbery with violence in 1928. Remanded to
prison for special medical report. Showed signs of mental defect—
reported unfit for corporal punishment. Sentenced to 17 months’ im-
prisonment. Convicted again, in 1932 and 1933, of larceny from the
person. In 1936 sentenced to 5 years’ penal servitude for a second
offence of robbery with violence (handbag-snatching). Though not
certifiable under the Mental Deficiency Acts, he is mentally sub-normal.

(c) First convicted of robbery with violence in 1927 (handbag-snatch-
ing) and sentenced to 12 months’ imprisonment. Convicted again of
a similar offence in 1934 and sentenced to 15 months’ imprisonnient.'
He has no other convictions recorded against him and his record has
been satisfactory, apart from these isolated outbreaks. Up to the time
of his first conviction he had always been in regular work, but after-
wards he had long spells of unemployment. Apparently a person of
low mentality: on the occasion of his first conviction his father said
in court that he had always been regarded as simple.

The following are brief particulars of the 2 cases in which a second
offence of robbtry with violence was committed by a man' who had been
sentenced to corporal punishment:— '

_ (a) First convicted of robbery with violence in 1921—a shop hold-up
in company with others—and sentenced to 6 months’ imprisonment and
18 strokes of the cat. Released January, 1922, and in the following
November was convicted again of robbery with violence—having
attacked and robbed a man who had offered to pay for his night's
I(Ed%;ilg. Pe gas sente}:lnced to 12 months’ imprisonment and 20 strokes
o e cat. 1927 he was sentenced to ! i i

for housebreaking. 7 12 months’ imprisonment

(b) First convicted of robbery with violence in 1929, ©
of attacking women in lonely country roads and grgbbi:g7t§2;rg?£
their handbags with personal violence. Sentenced to 12 months’
imprisonment and 15 strokes of the cat. Released September, 1930
Convicted again in Nov_ember, 1932, of a similar offence and sex;tenceci
to 3 years’ penal servitude and 12 strokes of the cat.

TaBLE I.—AGe Groups.
Of the 440 persons convicted :—
81, or 18-4%, were under 21.
235, Of 53°4%, were 21 and under 3o.
87, or 19°8%, were 30 and under 4o.
37, or 8:4%, Were 40 and over.
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The following table shows the total numbers sentenced to corporal punish-
ment and not sentenced to corporal punishment, and the proportions in
which the sentences of corporal punishment were distributed among the
various age-groups.

Sentenced to Not sentenced
corporal to corporal

¢ punishment. punishment.

Total numbers 142 298

Age-group—

gngl'derpzx ... 220r155% 59 Or 19-8%
21 and under 30 ... ... 83o0rs58:5% 152 or51-o°A,
30 and under 40 ... ... 280r19:-7% 59 or 19-804
40 and over ... gor 6°3% 28 0r 9°4%

TapLe I1.—LENGTH OF SENTENCES.

The following table shows what sentences of imprisonment, penal servi-
tude, etc., we%e imposed, either alone or 1n addition to a sentence of
corporal punishment.

In addition Without
to corporal corporal
punishment. punishment.
Number of cases ... 142 298
Sentences— . _
Corporal punishment alone ... zor 1°4% 6 3%
Recognisances ... — 18 or 5.300
Imprisonment : under 6 months 8or 56% or 2°7 ‘é
Imprisonment : 6 months and 40 0r 28-2% 64 0r 21°5%
under 12 months.
Imprisonment : 12 months or 61 or 43:0% 106 or 35:6%
Pe(:;.elréervitude ... 31orz21-8% 81 or 27~22A,
Borstal detention — 230r 7°7%

TapLe 11I.—Previous RECORD.
i ictions were
The following table shows what type of previous cogvic
recorded a.ga.insgt those sentenced to corporal punishment and those not
sentenced to corporal punishment.

. Sentenced to Not sentenced
‘ corporal to cgrpaml
punishment. punishment. Total.
Number of cases ... 142 298 440

. i

P'Not px:gl?;usly convicted 57 or 40°1%  1700r 57:1% 227 0r 51°6%
of serious crime.

Previously convicted of 62 or 437%  8zor 27-5% . 144 0r 32°7%

.. serious crime.
Previoxl:ssiy sentenced to 23 or 16:2% 4601 15'4%  690r 15:7%
‘penal  servitude or
imprisonment for

12 months or over.

.

TaBLE IV.~—SUBSEQUENT RECORD. ,

‘ . table shows the sibsequent record of the 440 perso
comugfm;%bery ewith violence, sub-divided into those who had been
sentenced to corporal punishment and those who had not been sentenced
to corperal punishment.
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I41
B.—PersoNs NoT SENTENCED To CORPORAL PUNISHMENT. 4
Previously APPENDIX IV. ‘
psm;mcedto CORPORAL PUNISHMENT FOR OFFENCES IN PRISONS AND
; : enas servitude BORSTAL INSTITUTIONS.
Né’ﬁnﬁii'iés“ ;;y 3?&%’% o'}mﬁn'sonmmt England nzL Wales. 1910-1936
. . ? o for 12 months a es. .
SEYIOUS crime. ;. [ ) .
Number of cases 170 ”"Wgzc”’me- or ovey, Total. In the following tables column (2) shows the number of cases in which
Subsequent  con- 46 298 corporal punishment was recommended by the Visiting Justices, and
victions— columns (3)-(5) show how far these recommendations were confirmed by
None ... . the Secretary of State.

Minor _ offences ng 8;' 65.9:?) 260r31-7% 13 o0r28-39 151 The figures in column (6) refer to the punishment authorised by the
Major offences 37 or 2‘15. go/" 32 g: 38' I:& zor 4-39 16 Secretary of State and do not take into account those few cases in which the

Offe . s ‘0% 25 Or 5449 full punishment was not actually carried out.
violz:c:.s of f1zor 7:0%  190r23:2% 16 or rg-géz g; In almost all these cases the offence for which corporal punishment was
* Includi inflicted was gross personal violence to a prison officer. Throughout the
; Includ}ng two subsequently convicted of robbery with violence whole of the period there were only 13 cases where corporal punishment was
uding one subsequently convicted of rob i ; : recommended for mutiny or incitement to mutiny—7 in 1912, 3 in 1932, and

bery with violence Y

1 in each of the years 1910, 1929 and 1931. In the last case the prisoner was
found guilty of violence as well as incitement to mutiny.

PRISONS.
(v) (2) 3) (4) (5) (6)
. Punishment Authorised.
Reduced
Con- | No.of [ Not Cat. Birch.
Year. | Awards. firmed Strokes | Con-
€d- | Con- | firmed. Average Average
firmed. Cases.| No. of {Cases.| No. of
Strokes. Strokes.

1910 26 22 4 — 12 15 14 20
1911 22 18 4 — I 16 11 18
1912 27 17 4 6 9 14 12 15
1913 25 19 5 I 10 17 14 18
1914 20 17 2 I 7 16 12 19
1915 5 4 — 1 2 18 2 15
1916 6 6 — — 2 13 4 15
1917 2 2 — — 1 15 1 15
1918 3 3 — — 2 16 1 1z
1919 6 6 —_ — 3 16 3 14
1920 2 2 —_ — -— - 2 1
1921 8 5 I 2 4 15 2 14
1922 6 3 1 2 1 24 3 14
1923 14 12 — 2 2 12 10 18
1924 10 8 2 —_ 4 15 6 16
1925 8 8 — — 3 18 5 13
1926 | 11 7 — 4 4 14 3 11
1927 12 10 1 I 6 14 5 15
1928 | *16 16 —_ —_ 10 15 6 14
1329 118 14 3 I 6 14 II I5
1930 | 113 8 3 2 7 13 4 1
1931 8 6 2 — 4 14 4 14
1932 §18 17 I — 13 18 5 17
1933 5 4 1 — 3 18 2 12
1934 4 4 — — 3 14 1 20
1935 " 2 — — 2 — —_ — —_
1936 5 3 2 —_ 2 12 3 17
rM‘i 302 2410r| 36o0r| 250r|13T0rf — | 14601 —

: 79:8% | 11-9% | 8-3% 47°3% 52°7%

* 6 cases at Wandsworth. t 11 cases at Wandsworth,

$ 5 cases at Wandsworth. § 7 cases at Chelmsford.
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. In this and the following tables all subsequent offences not involving
Imprisonment or penal servitude have been classified as ‘¢ minor offences ’’;

and ‘‘ major offences ** does not include offences involving violence, which
have been classified separately,

Sentenced to Not sentenced
corporal to gorporal

punishment. punishment, Total.

Number of cases ... 142 208 440
Subsequent convictions—
None... -+ 570r40-1% I51 or 5079 208 or 47:3Y,
quor offences 70r 4-9% 16 or 5-4‘72 23 or 4;-2%
Major oﬁencgs 59 or 41-6Y, 94 Or 3159, 153 or 34-89,
*Offences of violence. .. Ig9 or 13-49, 37 or 12:49, 56 or 12:79,

* Among these subsequent offences of violence there are included 5 sub-
sequent offences of robbery with violence. Of these, 3 were committed by

persons who had not been flogged for the earlier offence and 2 b
who had been flogged for the earlier offence, Y persons

TaBLE V.—SuBSEQUENT Recorp.

(Related to age groups).

In the following tables the subsequent record of the

is related to their age at the g persons under review
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TasLe VI.—SUBSEQUENT RECORD.
(Related to the sentences served for robbery with violence).

i der review
In the following tables the subsequent record of the persons un
is rI;lated to thegsentences of imprisonment, etc., which they had served
for robbery with violence.

A.—SENTENCED TO CORPORAL PUNISHMENT.

i Imprison- Imprisonment Imprison-
pfﬂ&%m menjt, undey 6 and undey ment 12 months  Penal

alonme. 6 months. 12 months. or ovey, senn'tlude.

Number of cases 2 8 40 61 3
ubsequent convic-

N;:xo:s- 10r50% 4 or 509% 160r 40% 28o0r45-9% 8or 25~8:A,
Minor oﬁ;ncw::: I or 50%, — 20r 5% 2o0r 3-32/, 20r 6-4°A,
Major offences ... — 30r37:5% 190r47:5% 23o0r 37°7% 14 oF 45-204,
Offences of vio- —_— 1ori259% *3or 7-5% *Bori3-1% 7or22:6%

lence.

* Including one subsequently convicted of robbery with violence.
B.—NoT SENTENCED TO CORPORAL PUNISHMENT.

Impyison- Imprison- Imprison-
ment ment ment
Recog- undey 6 and undey 12 months  Penal Borstal

nisances. 6 months. 12 moniths. or over. seyvitude. detention.

: 6 81 23
ate of thei icti : Number of cases 16 8 64 1o
violomas e of their conviction of robbery with wbsequent  convic-
tions—
34 or 9 or
None ... 15 o0r 2 or 39 or 52' or o e
A.—SENTENCED 1O CORPORATL PunisumENnT. 93'8% 25:9% 60-9% 49:2% 422 gl‘A 391 ‘I)rA)
o1 and iy Minor offences ... — II ‘;1;/ 75;; 67':5)‘%, 2:5% 4-4%
an 30 a 2 0 *C/0
‘ Undey 21. under 30. ; or 17 or 33 or 330r 6 or
Number of cases 22 8; 3o und:g 40. 40 and over Major offences ... 61- :'; 53.0% 26-6% 31-1% 40-7% 26-1%,
Subsequent  convic- 9 Offences of vio- ks 1or 3 or *14 oo; 12 gl;/ 7 Oro/
tons— .20 7% 13-2%, 14-89%, 30-49%
lence. 12:5% 4°7%
None .. . I40r63-79 28 o .40 . . . R ith violefice.
mnor offences B ‘; or 2;4‘1 4 o; 32' g 0//: 1; g; 4;?;5, 30r33:3% * Including three subsequently convicted of robbery wi .
jor offences ... 6 or 27-39 8 -89 Y =
Offences of vio- 1 or ngf: 3°0r45:8%  100r35.7% 50r 55-6%

TaBLE VII.—SuBSEQUENT RECORD.

lence *13 or 15-7% 40r14-3%

* Including two subsequently convicted of robbery with violence.

B.—Nor SentENCED TO ‘CorPORAL PUNISHMENT. «
e 21 and 30 and
Under 21. under 30, under 40
Number of cases 59 152 ) :
Subsequent  convic- 59
tions— »
None ... -+ 34 0r 57-6% 78 or 51-39 28 o .0
Minor offences ... 20r 3-49% 10 or 6-602 3 0: 4;?4’
Major offences ...  150r 2549, o

. 4701 30°9% 1901 33.28;
0?21111::::8 of vio-  Bori3:6% tior 11'2%  %gor 1529,

* Itfcluding two subsequently convicted of ro

bm I3 »
t Including one subsequently convicted of ro ) wich violence.

bbery with violence,

1o0riIr‘r%

40 and over.
28

11 or 39-3%
Ior 3-6%
13 or 46-4%
3 or 10-7%

(Related to previous record).

wing tables show the subsequent rgcord of.the 440 persons
cog\lrli?:t::l)ugf. robbery with violence, the cases being classified a.u:corfimg to
the record of each offender prior to the conviction for robbery with violence.

®A.——PERSONS SENTENCED TO CORPORAL PUNISHMENT,

Previously
. sentenced to
" penal servitude
Not previousl Previously  or imprisonment
(Zmz;:: d ofy convicted of Jor 12 months
serious crime.  Serious crime. or over. Total.
Number of cases 57 62 23 142
Subsaq.ugnt con-
N:r:fah?— w. 3501 61°4% 16 or 25°8%, 6 or 26-1:/, 57
Minor offences 3or 5:3% 20r 3-2% 2 or 8'706 7
. Major offences 170r29-8%  300r48:4% 1201 52'206 59
Offences of *20r 3°5% *I4or 22:69% 3 or 13°0% 19
violence.

* Including one subsequently convicted of robbery with violence.

.
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BORSTAL INSTITUTIONS,

W | @ 3 @ (s) ©)
R§duced Birchings Authorised.
Con- 0. of Not
Year.| Awards. | - : d. Strokes Con-®
Con- firmed., No. of Ab}'erage
firmed. Cases. S trO'kOf
o s okes.

1910 —_ — _
1911 — — i __ - - —
1912 5 5 i N - — .
1913 I I - - 5 16
1914 6 6 ! _ - 1 12
1915 b . 1 I - 6 13
1916 — — : - 1 18
1917 - . ‘: — — —_ _
1918 1 I ! : - —_— J—
1919 1 x| — — 1 18
1920 1 I | _ - 1 12
1921, 3 2 | — T ! 24
1922 — _ | 1 2 13
1923 1 A - — =
1924 — — ! _ 1 — .
1925 — _ : _ - — —
1926 1 . L — — —
1927 — . : - 1
1928 2 2 : D - 1—2
1929 — . : _ - 2 9
1930 1 - - — —
1931 2 - I
1932 — R — 2 ;;
1933 — — _ - --- =
;934 1 I _ - — —_

935 — — - I
1936 2 © R - — — ®

I -
Totals 29 25 I T
or or 3 26 —_
86-29 or
% 3:4% 10449
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APPENDIX V.

Tue Law RErATING TO CORPORAL PunisSHMENT IN CERTAIN
ForeiGN COUNTRIES AND IN His MAJESTY’S DOMINIONS.

[
ForeiGN COUNTRIES.

The following particulars are based on information obtained by the
Foreign Office, while the Committee was sitting, by special enquiries
addressed to the Governments of the countries concerned. These enquiries
were made in 15 countries. In the following 12 countries, corporal punish-
ment is not employed at all as a legal penalty either for offences against
the criminal law or for offences against discipline in prisons:—

Austria.—None. Corporal punishment was abolished by the Criminal

Code of 1867.
Belgium.—None.

Czechoslovakia.—None.

Denmark.—Under an Act of 1866 corporal punishment could formerly be
imposed for any offence committed by boys aged 10-18 and girls aged 10-12.
An Act of 1905 authorised corporal punishment for adults (aged 18-55)
for rape and indecent assault. All these provisions were repealed by an
Act of 1911, and since then there has been no provision for corporal
punishment as a penalty for offences against the criminal law.

Corporal punishment for prison offences was abolished by an Act of
1930, which came into force in 1933.

France.—None.
Germany.—None.
Holland.—There is no corporal punishment for offences against the

criminal law.
By an Act of 1886 corporal puni ent is authorised as a disciplinary

measure at Leeuwarden, a prison for persons serving sentences of five years

" and over. But no use has ever been made of this power since it was

introduced in 1886.

Hungary —None. o

Itaty.—-None‘.

Norway.—The Penal Code of 1902 does not recognise corporal punish-
ment as a ty for offentes committed against the criminal law, either
by juveniles or by adults. When, bowever, a child under 14 is charged
with an offence the prosecution may ask the parent or guardian to
administer corporal punishment in the home or the schoolmaster to
administer it in the school.

As a penalty for offences against discipline in prisons, corporal punish-
ment was abolished by an Act of 1933-

Portugal.—None.

Switzerland.—None, Corporal punishment is prohibited by Article 65 of
the Federal Constitution.

In the following three countries, corporal punishment is authorised by
law as a penalty for certain offences:—

Finland—As a general penalty for offences against the criminal law,
corporal punishment was abolished by the Penal Code of 1889: but the law
still its a limited use of corporal punishment as a penalty for juveniles
a-mcihgriSOners. (@) A court which deals with any offence committed by
a d between the ages of 7 and 16 may order the parent or guardian
to ini corporal punishment in the home, in the presence of a

efuses to comply with this order,

' witness; and, if the pazent or guardian r
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the punishment may be administered by an official of the court. During
the period 1930-1934, the courts ordered corporal punishment in this way
in 911 cases—an average number of 182 cases each year. (b) In penal
institutions, convicts who commit serious offences against discipline may
be ordered corporal punishment if their offences cannot be dealt with
by other means. The order is made by the Board of the Institution, and
the maximum punishment is 25 strokes. Durihg the years 1930-1934,
the average annual number of cases in which corporal punishment was
ordered was 22.

Sweden.—Corporal punishment is not recognised as a penalty for offences
against the criminal law. It is still an authorised penalty for serious
offences against prison discipline by male prisoners serving sentences of

for young prisoners under 18, with a
birch. In 1923 a Commission on Penal Legislation recommended the

abolition of this power to order corporal punishment; and during ‘the years
1924-1935 it has been used on only one occasion, in 1926,

United States of America.—So far as ctoncerns offences against the Federal
Law, corporal punishment is expressly prohibited by section 325 of the
Criminal Code.

governed by the law of the individual
S corporal punishment is not recognised as a
penalty either for offences against the criminal law of the State (by adults
or by juveniles) or for offences against discipline in prisons. In the great
majority of the other States, corporal punishment is authorised only as
a penalty for offences against prison discipline. It is so authorised in
the following 11 States:—Alabama, Arkansas, Indiana, Louisiana,
1‘\’£_iss§ss.ippi, Nebraska, North Carolina, Rhode Island, Tennessee, Texas and
irginia.

In two States, Delaware and Virginia, corporal punishment is recognised
as a method of dealing with young offenders, In Virginia, a court which
deals with any child under 16 convicted of any misdemeanour may, in
lieu of other punishment, allow the Parent or guardian to administer, in
tlée presence of a witness, such corporal punishment as the court thinks
adequate.

. Punishment is 40 lashes. °
In D_elavyare corporal punishment may be ordered for the following offences
——poisoning, maiming, robbery, assault with intent to ravish, wife-beating,
certain offences of arson, burglary by means of explosives, certain types
of breaking and entering,

larceny, selling and receivin of stolen horses,
certain offences of embezzlement and forgery, s

erj and fraudulent mis-
appropriation of funds. The law prescribes gii?egt ma.ximt?m punish-
ments for the different offences, and the highest maximum is 60 lashes.
The law appears to require that the punishment shall be administered in
public, at a whipping post.

(This summary does not cover the State of New Mezxico, in respect of
which no information had been received when this Report was sent to be
printed.)

HIS MAJESTY'’S DOMINIONS.

' 3 - » » . - o b ial
The following summary is based on information obtained by the Dominions Office, while the Committee was sitting, by spec

- enquiries addressed to the Government of each of the Dominions.

(The inf tion furnished regarding the law in some of the Dominions was not sufficiently complete to enable particulars
e informa : -

to be given under all the headings in this summary.)

A.—PRrOVISIONS FOR CORPORAL PUNISHMENT APPLYING SPECIALLY TO JUVENILES,
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