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INTRODUCTORY, .

Terms of reference—In G.0. No. 5, Financial, dated  9th August
1914, the Government sanctioned the deputation of an officer to investigate
the civeumstancees o which persons are -imprisoned for debt in this
Presidency, and in G.0. No. 952, Public, dafed 11th August 1914, | was
entrusted with this duty. My instructions were.* t0 visit the civil jails
« gt Madeas and Coimbatore, and elsewhere it needtarises and opportunity
“ permits, and to examine « ertain number of the cases of civil debtors
“at cach place with spocial roference to the question whether theiy
“imprisonment 8@“;%“ their inability to pay their debts or tg their
“unwillingness, o: N SR ‘ v o

9. Procedivre obedience 88 these instructions T selected Cased in
the ciwil jails at Madras, Coimbatore, Tanjore and Ootacamund.,  After
obfuining such particalars as the jail registers afforded, 1 supplemented
the information by a veference to the cowrt records and then forwarded
the cases thus prepared to the Revenue authoritios with full instructions
as to the poiuts to be elicited by local inquivies.  Reliance may, I think,
be placed on the general results of these inguiries for the reason that
they were carried out by some twenty oflicers, working for the most part
independently of each other. I a few cases 1 made or initiated the
inquiry myself, and 1 took the opportunity, at the same tiure, to inter-
view all civil debtors then in confinement in the juils visited {though the
speeial cases with a few exceptions refate to released prisoners) as well as
to ascertain the views of judicial officers and others. Besides cases of
persons actually imprisoucd for debt, a few have been taken in which a
sottlement was come to cither on issue of an arrest warrant or on arrest
in order that the operation of this method of execution might he observed
in its early stages. We have to study not only the effect of imprisonment
itself, but also of the threat of imprisonment.

3. The eases seloeted by me for inguiry, excluding those in which
the debtor was not traceable or which for other reasons are not worth
Placing on record, are set forth in Appendix I to this veport. They are
arranged according to the districts to which they relate, but otherwise
they stand in no particular ovder.  Inall there ave 108 cases printed in

thelappeudix, viz .
- Canes.
Madrax city ... e 37
Cotmbatore ., ... 49
Tanjore | ... ... .- e 15
Nilgivis " . e e e vl o 14
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_ The Madras and Coimbatore cases were taken virtually at random
and show the general effect of imprisonment for debt in those localities.
[ considered it unnecessary to pursue the same plan in the other two
districts, where my inquiries and a scrutiny of the Jail and Court records
showed that the relations between the ordinary professional moneylender
and his client, which give rise to the large majority of executions against
the person, were in no way peculiar to those areas. The cases selected in
these districts, accordingly, represent in the main a search for special
conditions, Tanjore being chosen as a locality in which the landlord and
tenant system is highly developed, while the feature of the Nilgiris is
the presence of certain primitive cultivating classes of which the most
numerous is the Badagas. Under each case are comprised particulars of
the debt, the debtor, the decree and the proceedings in execution. The
further particulars given, expressed as concisely as possible, are those
which were elicited by local inquiries. I have added in each instance
a brief commentary drawing attention to the features which the case
presents, in order that it may as far as possible speak for itself, and thus
to avoid an excessive amount of analysis in the body of this report.

4. After gaining some acquaintance with the nature of the problems
involved, I addressed to certain District Judges a memorandum embody-
ing some tentative conclusions and a fow queries, asking them to favour me
with their views and those of one or two experienced Subordinate Judges
and District Munsifs. The memorandum and the replies reccived are
printed as A ppendix 1T, and I am, much indebted for the care and thorough-
ness with which my request was complied with. I expected that my
reference would prevoke some criticism, and as will be,ga good deal
of criticism has been received. The case for maingathing: bhe,,g?m‘, s quo
ere will be feuld

is fully represented in these papers, although

minoriR in favour of reforh. *
tm 5 i o '
—— r Ly -
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THE LAW AND HOW IT IS APPLI '\.' *ea R

5. Hindu Law.—~Those who advocate the retention of the T authoris-
ing imprisonment for debt in India sometimes open their case by a
reference to a provision of this character in Ilindu Law. I may as well
state, therefore, what scem to have been the facts, namely, that while
confinement was recognised as, in certain cases, an appropriate means of
punishing .or coercing the debtor, there were no regular tribunals to
enforce suich a measure, and the creditor was merely counselled what law
ke might take into his own hands. Moreover, imprisonment was not to
be resorted to until milder measures had failed, it was not approved in
the case of persons of standing and respectability, and debtors disabled
by famine or other calamity were to be compelled only to pay by small
instalments according to their ability. It may bhe safely inferred,
accordingly, that neither in principle nor in practice was the Hindu Law
one of unqualified severity against the debtor.
‘ 6. British Indian Law.—The law incorporated irl the earliest British
‘enactments in India was less the successor to the Hindu Law on this
subject than the application to India of provisions at the time univerxally
current in Burope. Briefly it was that for the satisfaction of & decree
execution could be cffected against both the property and the/p"erson of
the debtor (section 9, Regulation III of 1802 and section 13,sAst VIII of
18593. The Code of Civil Procedure of 1877 continued this proVision, with
the modification however that the court should have discretion to refuse
execution simultaﬂeously agpinst person and property, the creditor still

®
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being free to pursue either course at his will. The same law was copied
unchanged into the Code of 1882. : '

7. Meanwhile in 1881 the attention of the Government of India was.
attracted to the subject by the arrest of purdanashin women in execution
. of decrees, and the opportunity was taken to obtain from local Govern-
ments a full expression of their views on the subject of imprisonment for
debt. The question was referred by the Madras Government to a number
of judicial officers, whose replies were by a large preponderance in favour
of retaining the existing procedure. The Government, in replying to the
reference, expressed their entire concurrence in the view that it would be
highly inexpedient to abolish “the so-called imprisonment for debt.”
The Government of India, however,.took a different view, and in due
course embodied their conclusions in the Debtors Bill, 1886, the purpose
of which was to assimilate the Indian to the English law on this subject,
viz., virtually to restrict imprisonment to cases in which the court
is satistied that the debtor has fraudulently disposed of his property,
or hasneglected or refused to pay the money when possessed of the
ability to doso. Imprisonment was to be at the cost of the State, not of
the creditor. The Statement of Objects and Reasons attached to this Bill
contains an instructive summary of opinions on this subject, and clearly
sets forth the theoretical objections to the indiscriminate imprisonment of
judgment-debtors. On the Bill being referred to the Madras Government
for opinion, they expressed themseclves against its extension to this
Presidency until trial of it had been made in the North-West Provinces
and Oudh, to which province alone the Government of India proposed to
render it applicable in the first instance. ) '

8. The measure that eventually became law as the Debtors Act, 1888,
differed widely from this Bill, the Select Committee responsible for the
changes evidently concluding that the diversity of opinions received
rendered a compromise expedient. Under this Act %which, now ih- )
corporated ‘in- the Civil Procedure Code, as order XXI, rules 37 and 40,
represents the law as it stands at present) discretion has been given to the
court, on an application being made for the exccution of a decree by
arrest and imprisonment, to issue, instead of a warrant, a notice calling
on the debtor to show cause why he should not be committed to jail. If
the debtor obeys the notice, and it appears to the court that he is unable
from poverty or other sufficient cause to pay the money, it may disallow
the application for arrest. The inquiry may comprehend such matters as -
the fraudulent disposal of property by the debtor, his neglect or refusal
to pay the money when he had the means to do so, and the likelihood
that he will abscond. The main difference between this Act and the
original draft is that it leaves an inquiry into the debtor’s circumstances
to the option of the court. “ The effect of the Bill,” said Sir Andrew
Scoble, who was in charge of it in the Supreme Council, ““will now be to
«“ prevent the imprisonment of debtors who are paupers but not fraudu-
“Jent ; and to leave creditors the power of imprisoning debtors when g
“ court has been satisfied that such process may justly be resorted to.”
It remains to be seen how far this prophecy is being fulfilled.

9. Characteristics of cases inquired into.—Before procecding to a
detailed examination -of the special cases, I have a few observations to
make on the general characteristics they disclose. Ihave satisfied myself,
by an examination of jail and court registers and records, as well as by
conversations with judicial officers and other inquiries, that these cases,
regarfied as a whole, are fully ; mqtive of the circumstances in
which li)%rbsons are arrested ang 9%, debt. Conclusions drawn

e

from these specimens regardagthe . A the law may be accepted
as generalizations, though g cdses are not A1rse sufficiently numer-
ous to justify any precis§/ Stutistical—deduc Certain broad facts

become evident as one pdjuges them. In the

. place the professional
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moneylender—whether Marwari, Nattukkottai Chetti, Labbhai, or nidhi—
is responsible for the great mass of proceedings. Included among the
selected instances are other cases,—cases of loans from landlord to tenant]
or cooly, of suits on accounts for goods supplied, and of other miscel-]
laneous transactions ; but these form but a small proportion of ther
cases in which arrest is resorted to. Next, the vast majority of loans are
unsecured, the legal instrument being a promissory note signed by the,
borrower either with or without =sureties, the sureties, again, 6ithel§*

. . ]
signing as such, or, more commonly, merely adding their names to that of *

the principal. Thirdly, the debtors are for the most part men in humble:
sircumstances,—petty traders, butchers, cartdrivers, clerks, meniaky
servants, small cultivators and agrigultural coolies. This is apparent from
the smallness of the sums usually involved, though even these, such is the;
recklessness with which money is borrowed, are often out of proportiong
to the resources of the debtors, as many of the special cases will showi
The following statement gives particulars of the sums for which dobtorsg,
- were imprisoned in the three jails shown :— i

Number of debtors imprisoned during Madras.  Coimbatore.

Tanjore.
1913 for sums

(a) Less than Rs. 10 14

(#) Between Rs. 10 and Rs. 25 ... 53 4 10
(c) Do. 25 - do. 50 ... 92 39 61
(d) Do. 50 do. 100 ... 116 115 85
(e) Do. 100 do. 200 ... 93 124 82
(f) Do. 200 do. 500 ... .. 66 117 51
(g) Over Rs. 500 ... . 50 51 98

In many of the special cases it has not been possible to ohtain usety]
information regarding the purposes for which the loans were contracted.s
and especially as to the degree of 1}0(:qss1ty which gave rise to them., 4\’.'
common ground for borrowing is * ta.,m]] V OXPCNses, but. t‘hm may signify .
improvidence and had management just as much as thrift frustrated 1 y
misfortunc. A fact, however, which many of these cases reveal clearly.
and which, as I hope to show, forms a strong eloment_ in the case ag
indiscriminate imprisonment for debt, is the ease with whic
‘no substance succeed in borrowing money, either on their ow
with the aid of sureties. A butcher earning a small monthly salary andy
having no property manages to horrow Rs. 70 from a M;L_rwn,ri (cases No%
3 and 16). A young man, after Squand?rmg his patrimony, still getR!
credit (case No. 7). Another (case No. ,‘2()2’ borrows Rs. 50, fo (uote hthé\,:
inquiring officer, © just to have a jolly day,” and the Ma‘ywa‘ri who lent it
him, after trying the screw of imprisonment, hz.ts to write the money off
as a bad bebt. A man is accepted as surcty, evidently because he can be
imprisoned, rather than because ho‘ has attachable property (No, 39). A
petition-writer earning about Rs. 20 a month, and POSSCSSING no othog,
resources, is able to buy a harmonium costing Rs. 35 on crelit (No 9;.)?!
There are a numhber of other similar instances among these eases bt .Id("l 3
not think that I need labour the point, because every one wheo has had
experience of this country is familiar with this characteristic. A fow 'Oth ‘
general features arc worth notice, though to discuss them would carry
foofar. The rates of interest charged vary within wide limits. e money3
lender will seldom do business under 24 per cent. In Coimbatore 36 p .
cent. is the common rate, VthlO any raytg up t075 por cent. is not unusual thb&‘
latter rate heing frequpnt in the Nilgiris. .As.a,n extreme, but by no m(,ﬁans
‘unique, instance of high interest I may cite a case which came undey m
notice in which a cooly working in Madras oxecuted g promissory po t%
for Rs. 30 in favour of a Labbai moneylender. The interost named ip thes
bond was tWo annas per rupee per mensem, equivalent to 150 per cont
annum. Less than ten months after he received tho money the debtor ]E: IBI
‘a deeree passed against him for Rs. 72-9-0, and was only saved frous
imprisonment by an order of the Court allowing him X

: . 0 ma, ;
in monthly instalments of one rupee. I shall again allude ¢, (‘;hri): }I’)I;l‘ev’g

ainsg’
h persons of
h account or
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to order instalments after the decree has been passed. Another point
brought out by these cases and, equally with the rates of interest not irre-
* levyant to my subject as bearing on the question how far the law should
enable the moneylender to realize his demands, is the manner in which
debts are allowed to accumulate interest. Many of the cases will be found
to violate the rule of damdupat, that the accumulated interest should not °
exceed the principal. When finally swollen by the court costs and
expenses of execution the clajm may amount to three or four times the
original loan. Thus a loan of Rs. 10 becomes in thrce years a decree for
Rg. 23-2-0 and, including costs, Rs. 37-15-1 (No. 38) ; a debtor, sued on a
simple bond for Rs. 15, is arrested for Rs. 45-15-3 (No. 41) ; a promissory
note for Rs. 200 results in a decree foigRs.407-5-4, and a final elaim for
Rs. 466-4-11 (No. 45) ; and so on. Case No. 94, from the Nilgiris, shows
how for an original debt of Rs. 400 contracted by the father the son was
arrested for a sum of ‘Rs. 1,945, though here the creditor was reasonable
enough in the settlement he agreed.to. When we reflect that many of
these promissory notes, ostensibly for cash received, are really renewals
of earlier and smaller ones, it becomes apparent how gredt a disproportion
interest bears to principal in these money-lending transactions, even on
the assumption, which is frequently unjustified, that the whole of the
consideration named in the bond passes to the borrower. The Tamil pro-
verb, that the Nattukkottai Chetti cares more for interest than for
principal, is firmly based on fact.

10. -Questions’ for consideration.—In discussing now in greater detail
the evidence afforded by these cases the most convenient course will be
to consider what light they throw on the working of ‘the several provi-
sions of law governing execution against the person. At the same time, it
i well to keep in view the main issues upon which findings are desired.
I would set them out as follows:— _ . .

(1) How far is process against the person resorted to and how far
is it successful as a means of recovering debts ? .
' "(2) Should the court comply in all instances with an application
for the arrest of a judgment-dehtor ?
(3) Should the court make an inquiry into the circumstances of a
judgment-debtor before directing his imprisonmont ? _
(4) How far should the court have power to vary the method of
satisfying the decree, e.g., by the award ot instalments ? )
(h) How far does insolvency procedure in practice afford relief tp
indigent debtors ? , '
" (6) Is any alteration required in the maximum periods for which
‘debtors may ‘be imprisoned ? ) .

‘1. Bfficacy of execution against the person.—A creditor, having obtained
his decree, may take out execution against either the person ar the
property of the judgment-debtor (section 51, Civil Procedure Code), discre-
tion being roserved to the court to refuse execution against both property
and person simultaneously (order XXI, rule 21, Civil Procedure Code).
Where there is more than one judgment-debtor, execution for the who
ampount due- may be taken out against one or more of them. This op#fon
has important practical results in the case of debts due to moneylenders,
- owing to their practice of requiring more than one signature to their
promissory notes. How fre?ﬁr decree-holders make use of the weapon of
arreat and imprisonment will be seen from a few representative ﬁ%:res
During 1918 there were 330,293 applications for execution in the mufassal -
‘civil courts, It is not known how many of these were for process
against the person; and how many for process against property ; but
there were, iduring the same year, 20,946 persons arrested under civil
court decrees, as against 16,008 attachments of property. It is probable,
therefore, that a large preponderance of the applications for execution
were for warrants of arrest. This presumption is supperted by the figures,

k4
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which have been specially collected, for («) the Coimbatore district and
(b) the Small Cause Court, Madras. The following table gives full
particulars :— , :

Coimbatore. Small Cause

Court, Madras.
. L. (@) Number of applications against property ... e 2,026 6,463.
(®) Do. do. the person ... 12,661 8,361 -
Total .. 14687 14,82

1I. Number of warrants issued—
(a) Against property-—

(i) Unsuccessful . 954 2,533 °
(ii) Partially successful L 371 223
(iii) Wholly successful ... 1,362 814
Total ... - 2,687 3,570
(b) Against the person—
(i) Remaining unexecuted ... 492 613
(ii) Returned unexecuted ... .. 1,006 4,699

(iii) Executed—

*gg [(1) Money paid to bailiff after issue .
pt of warrant ... . 628 504

9y Efg (2) Settlement arrived at after arrest
g 8> but before imprisonment... ... 2,377 227"
28 2 | (3) Debtor released under insolvenc _ .
A l provisions ... v T 61 20
B (4) Money paid into jail 37 - 72
p= (5) Debtor released by order of court... 98 52
g (6) Debtor released owing to non-
g payment of batta ... 257 . 110
© ) (7) Debtor released owing to expiry of
58 | time 15 14
é 2 | (8) Debtor released by order of insol-
a vency court 3 33
. Total number of warrants executed :
against the person ... 3,476 1,032
Total number of warrants issued
against the person ... 10,974 6,344

These figures show that in Coimbatore applications for arrest were more
than six times as numerous as, applications to attach property. The
aumbers of warrants of each kind actually issued were in the proportion
of 9to2. Of the 2,687 warrants issued against property, 50'6 per cent.
were wholly successful, 13-8 per cent. were partially successful, while 356
per cent. were unsuccessful. Of the 10,974 warrants issued against the
person, as many as 7,006 or 622 per cent. were returned unexecuted.
These were not all necessarily infructuous as occasionally a judgment-
debtor pays the claim or at least makes a payment towards the decree on
hearing that an application has been presented for his arrest ; and the
creditor, in consideration of the payment, abstains from further proceed-
ings on the warrant. The results of the 3,476 warrants executed have been
iven in detail in the statement. In 410 cases the debtor was actually
committed to jail while in the remainder he either settled with his
- creditor or (in a few cases) obtained release by a petition in insolvency.
In 665 cases, or 19 per cent. of the whole, the decree amount was paid
in cash, either into the court or the jail. In another 2,475 cases, or 71 per
. cent., a settlement between creditor and debtor, the precise nature of which
is unknown, was come to, and satisfaction of the decree was certified. In-
all, therefore, 90 per cent. of the arrest warrants issued may be regarded
as successful, though it is not known whether in all cases the full claim

was reglized.

¥ Includes 158 cases in which the court ordered debtor’s release on condition that he paid the decree amount
by instalments. :
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The figures for the Small Cause Court show a smaller disproportion
between applications against property (i.e., moveables) and against the
person respectively, being roughly in the proportion of 7 to 9. Seventy-
one.per cent. of the property warrants were wholly unsuccessful, while 82

er cent. of warrants executed’ against the person -succeeded, this figure
however including 188 cases, or 18 per cent., in which the debtor was
released on an order of the court permitting him to pay the decree debt in
instalments. This is a feature of the Small Cause Court procedure to
which I will make further allusion. Twenty-seven per cent. of the debtors
arrested were committed to jail, and of these again 124, or 44 per cent. of
those committed, managed to satisfy their creditors. :

4 12. As.to the efficacy of imprisonment, there can be no two opinions
if the creditor’s interests alone are comsidered. The figures showing the
freedom with which it is resorted to and the proportion of successful cases,
are alone sufficient proof. Many of the judicial officers consulted testify
to tho same effect. So many of the special cases show the same thing that
I need only refer to one or two among the number. A milkman in
Madras, arrested for Rs. 80, after 17 days in jail paid up by pawning some
jewels which the creditor would have ound difficulty in attaching (No.10).
Similarly a peon in the Electric Corporation Office paid his debt in the
same manner (No. 11). Case No. 12 is of alike character. Here there were
shouses that might have been attached, but the process would have been
infinitely more. troublesome. In these cases imprisonment acted in a
salutary manner, the property used to pay the debt belonging to the debtor.
Other instances however will be cited later on to show that in some
circumstances imprisonment is even tooefficacious ; I allude especially to
casos in which money is wrung from a friend or relative of the debtor,
and cases in which to pay the debt a further liability is contracted.
Again, there are numerous instances in which property might have been
proceeded against where the moneylender preferred the course of apply-
ing for arrest ; e.g., cases Nos. 4, 8,10, 12, 14 and many others. Execution
in the case of unsecured debts is, in fact, almost as a matter of course
taken in this way. I need not, I think, go further to prove that process
. against the person is highly effoctual in recovering dues. .

18. Applications in Insolvency.—Before examining the obligation of
‘execution courts to deal in a discriminating manner with applications
for arrest and imprisonment, I propose to clear the ground by ascertain-
ing the practical bearing of the insolvency law -on this subject. In
theory the power of an insolvent.debtor to petition in insolvency ought
to afford him the means of escaping imprisonment. In practice this
result, as' [ shall presently show, is but imperfectly attained. Certain

- pbstacles, the chief of which are (a) ignorance and prejudice, (b) expense

and (c) the ill-adaptation of some of the insolvency provisions to the
needs of judgment-debtors, are responsible for this failure. \

(@) The procedure prescribed by the Insolvency Acts, having to
provide elaborate safeguards against fraud, is complicated and :)]gten
protracted . it is a branch of the law which has been imported from England
"and is still largely at variance with the ideas and methods of Indian
litigants, and to the class of persons who are commonly imprisoned for
debt it is practically a terra incognita. - From conversations which I have
had with civil prisoners, as well as from the results of inquiry into the
‘special cases, I am clear that ignorance gf the law, and indeed inability
to irasp its intention and consequences, is largely responsible for failure.
to have recourse to it. How is one to expect such a debtor asis described
in case No. 44, or the coolies to which cases Nos. 41, 57, 81 and 96 refer, or
the weaver in case No. 52, or the carpenter in case No. 98 to take such a
course when they are suddenly arrested and imprisoned ? *The provisions
of section 55 (3) of the Civil Procedure Code were designed to remove the
ignorance of civil debtors on this gxubject; but from what I have heard,
including the admissions of some judicial officers, it is probable that the
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" eourts do not regard very seriously the duty of erightening a debtor asto

his facilities under the insolvency law, or stop to explain to him precisely
what he should do, and discuss any difficulties he may feel in taking

- getion. If the courts were required to record their observange of this

provision, and the reply made by the debtor to the information  proffered,
gome progress might be made in popularising the insolvency law, though
1 do not pretend to think that the effect would be great. Secondly, there
is ground to believe that an unusually severe stigma is attached to the
bankrupt in this country. This is less the case in Madras, where peopls..
are becoming accustomed to the procedure; than in the mufassal ; but it
may generally be said that to go t rough the insolvency court is a greater-
disgrace than to spend a term in the civil jail, anq. that the former experi-
ehco is more destructive of credit. This fact is well known to c¢ross.
examining counsel, as the .questidns which they put often show. Itis
traceable, among Hindus, to the penalties which their religion attaches to
the repudiation of debts and may in part be due also to the extent-to
which fraud enters into insolvency proceedings in this country. It isa
commonly held opinion, largely based upon fact, that only swindlers

seek this kind-of refuge from their creditors. As instances of a disinclina- -

tion to resort to insolvency on these grounds may be read cases Nos. 56

ud 61 b) As regards the expense, opinions differ as to whether the fees
and oti;er expenses ordinarily incurred in the mufassal (Act III. of 1907)
ave really deterrent. As will be seen, a number of debtors in the special
cases advance such a plea, though it is .doubtful whether many of these
geriously contemplated the step, while most of the judicial officers
consulted are of a contrary opinion. The unavoidable expenses are on}]

8 annas for the stamp upon the petition, registration charges at the
rate of 4 annas per creditor, and something for professional ssistance,
say Rs. 1-8-0 if only a petition-writer is employed and Rs. 5 if a vakil ig

aged. The charges for publication need not concern us, as they are only*
?)rl; ig%xtory if the assets oxceed Rs. 500. I do not think that these expenges. .
can often be prohibitive. The case is different in the Premdency town.
.According to the information supplied to me the ordinary fees are gg:

follows :—-
. - RY. A, P.
: aper for petition ver . ees T I (A | ‘}m\
%ﬁ?ﬁa%g)n of pe?ition, at 4 annas per folio of 72 words,say ... 0 12 0
Judge's summons for adjudication ... e 270 0
Do. - for protection “ . 2 0 0o -
Affidavit for protection order 0 12 0
‘ Do. for declaration . .. 012 ¢
Schedule of names of creditors, amount of debjos, ete. (at 12 annas '
per 8 folios and 8 annas each subseguent folio), say 3 0 0
Notice forms at 4 annas each, say ... 1. 8 0
Copy of protection order e . 0 12 o
Extract copy at 12 annag per folio, say 1 8 0
Total ... 28 0 0

.The princiYa,l difference between those fees and the fees chargeable -

in the mufassal is the cost of the stamp paper required for the petition,

which is thirty times as high in Madras as outside it. It seems diffcylf

o justify these expenses unless upon the general principle that all civij
‘Ei]gatilcfxy;-must pa;lr) for itself, as if the argument is used that fees are
* required in order to prevent t0o unrestrained a resort to the insolvenc
“hrovisions-the obvious reply is that the imposition of fees acts as a chec
gnly on the real pauper, and does not deter the fraudulent insolvent, who

“has placed his property out of his creditors’ reach. One would haye

sﬁgiimse'd that of all clagses of legal business, that of insolvency ghould
most

“Hgsets are declared to be below a ce?ta.in figure. A possible course would

"be open to pursuit in forma pauperis, at least in cases where the

9

be to waive the fees in the first instance, making them a first charge upon:
the assets (if any) realized by the receiver. A curious reason has been

iven to me for not reducing the Madras fees to the level of those payable
in the mufassal. For reasons which I need not enter into here many
petitioners prefer to be adjudicated under the Presidency Towns Act, and

“as the qualification by residence under section 11 (b) of that Act is very

easily obtained a number of residents outside Madras take advantage of
it, a fact which, I may add parenthetically, vitiates the statistics on the
point. -The proper remed:y for this is to amend section 11 in such a way
as to exclude nominal residents, rather than to keep the fees high in the.
hope of discouragin% them. .
To these fees have to be added.the cost of legal assistance. Sir
V. C. Desikachari points out * that “ only the double, and' the ruinously
costly, agency of a’ptorneﬁ and counsel ” is permitted before the Commis-
gioner in Insolvency. The existing authority for this restriction issection
121 of Act I1I of 1909, which continues orders previously in force. As a
matter of fact I learn from Mr. Wilson, the Official Assignee, that the
majority of insolvency petitions are drafted by petition-writers and pre--
gented in person ; but so far from this being a saving to the petitioner’s.
pocket, the business is in the hands of a few petition-writers whose:
ordinary charge for the service is Rs. 50. I am at a loss to propose a.
remedy for this state of affairs. Mr. Wilson sug%ests making representa-
tion by the legal agency referred to above compulsory upon all petitioners.
in order to cut out the petition-writer, and fixing a moderate scale of fees,.
but I doubt whether it would be a defensible course to compel every peti-
tioner to accept legal help, asit is admittedly not necessary #n all cases..
I venture to suggest that the views of the High Court may be obtained
.on the general question of the cost of petitioning in insolvency. It must
be remembered that a large progortion of the debtors imprisoned belong
to a humble grade of society, and are proceeded against for debts less than
Rs. 100 in amount. Rather than incur so much expense even if he is in a
position to do so, a debtor, when arrested, prefers to take his chance of
coming to terms with his creditor as by the payment of a sum on account
or the promise of payment by instalments, a course which the creditor
frequently accepts in preference to throwing in his lot with other
claimants. .

{¢) Insolvency procedure is regulated within the City of Madras by
the Presidency Towns Insolvency Act (III of 1909), and elsewhere in the
Presidency by the Provincial Insolvency Act (II1 of 1907). Let us first
see what opportunities are afforded to an .insolvent judgment-debtor,.

- whose person has been attached, to have recourse to the provisions of the

Provincial Act. (1) When such a debtor is arrested and brought before
the court, the court shall inform him that he may apply to be declared
an insolvent [section 55 (8), Civil Procedure Codejp; and where he
expresses his intention so to apply, and furnishes security that he will do-
80 within one month and that he will appear when called upon, the court
shall release him from arrest [section 50 (4)]. Under section 6 (3) (&) of the:
Insolvency Act a debtor who has been arrested in execution of a decree
may present an insolvenqy petition however small may be the amount of
his debts. (2) Secondly, if a debtor does not avail himself of this opportu-

B nity, or if he is unable to provide the security required, he may present.

an insolvency petition from the jail in which he is confined ; and, as soon
as an order of adjudication is gassed, he will be released [section 16 (2) (3),
Act III of 1907]. The procedure within the City of Madras is somewhat.
different. (1) There is no provision in the Small Cause Courts Act, or in

* the rules thereunder, resembling section 55 (3) of the Civil Procedure Code,

so that a judge of that court is not bound to draw a judgment-debtor’s
attention to the insolvency law, and has no power to release: him on

* Appendix I, page 9.
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:secufity pending the presentation of an application. He can only be

released from arrest by order of the Insolvency Court. (2) On the other

hand, as soon as a petitioner presents his application, an adjudication
order is passed, and thereafter an insolvent who files his sehedule [section
24] and obtains the Official Assignee’s certificate [section 25 (4)] can obtain
a protection order from the court [section 25 (1)] saving him from
arrest or detention. The practical effect of these provisions can best
be seﬁan by dealing with each Act separately. I will take the Provincial
Act first. .

(1) In Coimbatore during 1913 109 insolvency applications in.all
were received. Of these 61 were presented by judgment-debtors under the
provisions of section 55 (4), Civil Procedure Code, compared with 3,749

arrest warrants exccuted and 398 persons imprisoned. Of the remaining .

insolvency applications, 4 were presented by civil debtors undergoing
imprisonment, 41 by other debtors and 3 by creditors. From the figures
showing the total numbers of insolvency applications in the other districts
.of the Presidency (Statement E-2, Civil Justice Report) it is probable that
wider inquiries would show similar results. The inference is that in only
.amoderate proportion of the total number of appropriate cases does the
debtor give security to petition in insolvency in lieu of going to jail ; and
the reason for this is, besides the general obstacles I have referred to, and
the omission of the courts to bring the matter to the judgment-debtor’s
notice, the difficulty of providing the necessary security. The debtor has
to give security not only that he will apply within one month to be
declared insolvent, but also for his appearance in any proceeding upon his
application-or upon the decree at the time under execution ; and it is not
eeasy for the ordinary debtor, when suddenly arrested, to find such security.
Further, this security is valid only so far as the particular decree under
which it is given is concerned, and does not secure the debtor from arrest,
under another decree. If sureties arc proffered, and objection is taken to
their adequacy, the court has to adjourn in order to test them, and then
arises the difficulty of providing for the intermediate custody of the
debtor.

(2) Once a civil debtor is in jail he is ill-situated to take legal advice
and get his petition in insolvency drawn up. If he does succeed in
petitioning he will be released as soon as-an order of adjudication is passed.
But before this can be done it is necessary to notify the creditors [section
12 (2)] and to hear the petition [section 14], with the result that months
may elapse before the order can be passed. In Tanjore, for instance, the
-average interval between presentation of petition and adjudication is four
months. Meanwhile the debtor cannot be released even on security.
Accordingly as a means of enabling an insolvent to get out of jail Act II1
«of 1907, as it is now stands, is practically worthless. Out of 433 persons
released from the Coimbatore Civil Jail during 1913 only 5 were released
by this means, and none were so released in Tanjore out of 313 releases.

Turning to the Presidency Towns Act, the procedure under which I
have already outlined, I find that an insolvent who presents his petition
while in jail ordinarily secures his release within about a week. This is
satisfactory, and no change is required. The difference in the two proce-
.dures is reflected in the statistics, 34 persons, out of a total of 499 prisoners,
being released in Madras city by order of the Insolvency Court during
1913, compared with the Coimbatore and Tanjore figures given above.

14. The alterations in procedure which I recommend are as follows :—

(1) in place of the procedure laid down in gection 55 (3) and (4),

Civil Procedure Code, the court, on the appearance or production of a
judgment-debtor, should make inquiry into his circumstances (I deal with
the necessity for this inquiry in the next following paragraphs). If the
court finds that the debtor is solvent and can pay the debt, it should send
him to E-ison . if it finds that he is insolvent and has no assets, it should

release him un’conditiona,lly s if it finds that he is insolvent and has assets,
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or that his solvency is doubtful, and that the case is a fit one for insol-
vency proceedings, it should have power to release him on his giving:
gecurity to present a petition within one month. I suggest this procedure
for two reasons. In the first place. cases will come before the execution
courts in which it is a matter'of some difficulty to balance the debtor’s
assets and liabilities, and it is preferable that the strict inquiry necessary
should be made by the insolvency court. If that court finds that the
debtor is not insolvent, execution against him will be resumed. Secondly,
a large proportion of judgment-debtors are without any appreciable
assets—] may refer for examples to cases Nos. 1,2, 3,9, 17, 18, 19, 27, 51,
52, 67, 78, 79, 80, 81, 96, 98—and it would be waste of labour to applf
the insolvency procedure to their cases. Accordingly it should be the
duty of the court to.distinguish by its treatment between cases in which
the only alternative to imprisonment should be an application in
insolvency and cases in which such an application would be infructuous.
In the former case release should be conditional, in the latter it should be
absolute. A .small amendment, I would add, isrequired to the Insolvency
Acts to provide for cases (vide post paragraph 26) in which: the debtor is
served with a notice to show cause against arrest in lieu of being arrested.
Section 6 of Act ITI of 1907, and section 14 of Act III of 1909, make the
arrest of the debtor the criterion of his ability to present a petition. The
fact that notice has been served on him should be an equally valid
qualification. .

(2) Under Act III of 1907, the insolvency court should have power
to pass a protection order as soon as an insolvency petition is admitted..
This end may be achieved either by assimilating the procedure to that of
Act III of 1909 or, preferably I think, by making obligatory the appoint-
ment of an interim receiver, which under section 13 (2) is optional upon
the court, and thereupon enabling the court to suspend all execution
processes. Under the inglish law a debtor obtains protection as soon as
a receiving order is passed. “In the case of a debtor’s petition, if it isin
% due form and complies with the prescribed conditions, a receiving order
“ iy made as a matter of course, except where the petition is an abuse of
“ the process oftho court”* ; and * by the making of a receiving order
“. . . . no creditor to whom the debtor is indebted in respeet of any
“ debt provable in bankruptcy may have any remedy against his property
“ or person in respect of the debt, or may commence any action or other
“legal proceedings against him unless with the leave of the court, and on
“gsuch terms as the court may impose.”f There is already a proposal
before the Government of India that a receiver should be appointed
as a mattor of course upon the admission of a debtor’s petition ; { and the
object in view will be attained if this is adopted and if it be ruled that
as under English law, the debtor is thereby protected. I think it follows
that, if this alteration is made, the further change is necessary that an
inquiry into the petitioner’s conduct and circumstances should be held
before adjudication ; otherwise there is a risk that persons not truly
insolvent would petition merely in order to secure release. It may also
be necessary for the same purpose to empower the insolvency court to-
order that the release of the debtor in certain cases, e.g., where the assets
in the actual possession of the debtor (i.e., excluding such things as debts.
owing to him and other outstandings likely to be fictitious) fall short of
a igrtain proportion of his debts, should be on security pending adjudi-
cation.

The.se changes would go far to allow a freer resort to insolvency
proceedings by judgment-debtors to whose circumstances the procedure
is appropriate, At the same time, it is quite certain that there will still
exist a large class of poor and uninstructed debtors who, as now, must be

* Halsbury, Vol. II, Baunkruptcy and Insolvency, para. 89, 1bid, para. ¢
1 Vide G.0. No. 2637, Judicial, dated 30th November 1914.+ e pars. 3.
2-a
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relieved in some other way. This brings out the urgent need for an
:alternative means of withholding imprisonment, a question which I will
now examine. °

15. Powers of Courts to refuse arrest and imprisonment.—On application
being made for a warrant of arrest against a judgment-debtor, the court
may avail itself of the provisions of law (order XXI, rules 37 and 40
«Civil Procedure Code) which were introduced by the Debtors Act
1888, already referred to ; that is to say, it may in the first instance issue
-a notice to the judgment-debtor in lieu of a warrant, and it may refuse to
imprison him if upon inquiry it appears that he is in indigent circum.-
“tances and has not disposed of his property in a fraudulent manner.: Ag
I have shown in paragraph 8 supra, except for the abolition of imprison-
ment in the case of women, which does not concern us here, this provision
was the sole issue to the lengthy deliberations which took place on this
subject between 1881 and 1885. It was devised as a means of preservi
the merely unfortunate debtor from jail, while enabling the courts to d
a8 heretofore with contumacy and fraud. The question how it has sue-
ceeded in this aim is therefore one of considerable interest. The answer to
the question, derived from my own inquiries and from the replies of the
judicial officers consulted (vide Appendix II), is simple ; as a means of
discriminating in treatment between the pauper and the cheat this
- .amendment to the law has been a complete failure. The power to issue
. a notice instead of a warrant is indeed occasionally availed of in the

Madras Small Cause Court, and Fe_rhaps very occasionally elsewhere. A
rule under the Presidency Small Cause Courts Act renders this course
.obligatory when the debtor is a servant either of Government or of a
local authority or of a railway company ; and the concession is sometimes
.extended to persons of some status, e.g., vakils, schoolmasters, Govern-
ment pensioners, European or Eurasian employés in shops or offices.
But the purpose in these cases is either to save the debtor’s employer
from inconvenience or to spare the debtor himself the indignity of a

-sudden arrest. The court does not go on to inquire whether the debtor

.can or cannot pay the decree amount. He is in fact imprisoned just as
indiscriminately as before the provisions of the Debtors Act came into
force. This is clear from the statistics relating to execution against the

erson for the decennium 1885—1894 (the Debtors’ Bill became law on |

23rd March 1888). I give these in the following table, as well as those
for the last ten years, 1904-13 :—

1 2 3 4 5 6
Jl‘lid toent- P . e P
Total number ebtors’ .| Percentage o ercen
Y of applica- | arrested but Jgg Ig::t column 4 | of colm
ear. tions for |released with-y . ol . | to column |4 to column
execution. |out imprison. 13 . 9. 3.
ment.

CI8BB we e s e e 133,655 9,043 1,387 1-038 1533
1886 ... 136,225 9,435 1,433 1°052 1519
1887 .. e e e em 129,956 9,118 1,419 1-092 1546
1888 ... . e e 125,188 7,126 1,016 ‘811 1425
1880 .o e e e e 122,109 6,450 995 647 15 42
1890 ... .. 124,738 7,638 088 792 1468
1891 ... . e e e 120994 6,750 1,141 -943 16:90
1892 .. o e e e 133,671 7,287 ©L149 859 1576
1893 ... .. e e . 141,978 'gsl)gg 1,297 gég 16:36
1894‘--- ~.u " . vee 149|28.5 N . ‘1,375 . . .1768‘

: e see vee 272,345 11,629 1,446 531 1243
}% ves e rer aee oo 281,601 12,243 1)610 ‘4564 1315
1908 .. e e e e 299,745 13,447 1,895 ‘631 1400 .

" 812,823 14,143 2,104 672 1488

1% 07619 | 149% 2 717 1477

808,941 16,453 2,167 701 1817

1910 321,815 17,042 2 716 18'568
91 . 330,995 16,983 2,184 960 1290
1012 ... 846,991 17,969 2,491 718 18'86
1813 349,923 19,168 2,481 709 1264

| 13
Comparing the six years (1889—94) immediately after the passing

-of the Debtors Act with the four years preceding, we find that the

proportion -of debtors imprisoned, compared with the number
arrested and released without imprisonment, was actually higher

~during the latter period than during the former (vide column 6 above).

In 1894 this percentage was 17°68, whereas in 1888 it was only 14-25. 1t is
true that the same percentage for the last ten years is, on the whole, lower
than that for the decennium 1885—94, but the drop is a small one, and as
it did not synchronise with the change in the law it cannot be attributed
to it. The figures given in column 5, viz., the percentages of debtors
imprisoned to the total number of applications for execution, are not

-comparable as between the two decenniums, as the method of compiling

the figures given .in column ? was changed in 1897. It will be seen that
the number of judgment-debtors imprisoned (column 4) has gone on
steadily risin%. \ :
The question whether or not it is possible and, if possible, desirable
to compel the courts to apply provisions resembling those contained in
the Debtors Act before ordering imprisonment really lies at the root of the

-whole subject of imprisonment for debt, and I make no apology therefore
‘for examining it at some length. ‘

16. The reasons commonly given by judicial officers (vide Appendix IT

passim) for omitting to have recourse to these provisions are— |

(a) that they are not moved by the parties themselves to do so, and

(b) that the provisions are unnecessary and their general application
would in fact be objectionable.

The first of these reasons opens up a large question of principle. 1Is
it permissible to a civil court to remain passive until one or other of
the parties.to a proceeding applies for action, even though it has “the
power to act spontaneously and even though passivity may entail hardshi
or injustice ? T should not have thought that there was need to raise thig
issue had I not been accused, by one of the officers whose views have been

-obtained, of misunderstanding the functions of a court in this particular,
.and had ample proof not existed that, in execution matters at least, this
is the habitual attitude of the courts. Once a decree is passed, most
courts appear to regard themselves as relieved from anything other than
mechanical or ministerial action, and do no more than respond automati-
-cally when excited to action by the decree-holder. This attitude, a
survival no doubt, so far as execution proceedings are concerned, of the
‘bad old system under which the execution of decrees was the duty of an
-officer, such as the sheriff, distinct from the court has, I submit, the most

" mischievous consequences. Especially is it indefensible in this country

where the judgment-debtor is often so ignorant and helpless that if the
court does not look after his interests assuredly no one else will. The
responsibility of a court for the manner in which its judgments are enfqreed
-ought to be no less strict than its responsibility for the proper conduct of
- proceedings to judgment. It is true that execution operations against prop-
.erty do automatically discriminate between the debtor who has assets
a.ng the debtor who has none. Herein lies the virtue of the process, and
‘restricted as it is by the exemptions allowed by section 60 of the Civil
Procedure Code little need or opportunity for interference by the courts
remains, It is otherwise with execution against the person. The courts
have been given wide powers of control, and it is quite clear that the
framers of the measure by which those powers were conferred intended
that they should be used by judicial officers of their own initiative. Take
the first of these provisions,— that a court may issue a notice to the debtor
in place of a warrant. Who is going to ap(}i)ly for the exercise of this
-discretion ? Not the -creditor, certainly ; and equally certainly not the
-debtor himself, It is conceivable that the other provision, that enabli

i@ court to inquire into the debtor’s circumstances, might be called intq
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action by the debtors themselves. Experience has, however, shown that..
this does not occur in practice, and those debtors who are most in need of -
protection,—the poor and illiterate—are the least likely to ‘appeal for a. .

hearing.

17. The contertion that the courts ought to make these inquiries suo-
motu is further controverted by the argument that imprisonment for debt,
though indiscriminately awarded, really only affects thie contumacious or"
fraudulent debtor, because the creditor knows his own interest too well to.
pay for the confinement of a debtor who has no meauns of satisfying the
decree. Opinions to this effect will be found in the correspondence:
printed in Appendix II. Facts in conflict with those opinions ake, I
venture to say, the outstanding feature of the special cases printed in.
Appendix I. An examination of these cases will throw light upon the
point by showing whether there is any substantial proportion of instances
in which, had some inquiry been held, imprisonment would have been.

refused. The answer to be given in each case must of course depend on |

the view taken as to the circumstances justifying imprisonment for debt..
Tor the purpose of this analysis I will assume, broadly, that any debtor
who had the means to pay his debt, and had omitted or refused to do so,,
was fairly deserving of imprisonment ; and, conversely, that an insolvent
debtor should not have been imprisoned. That is the English law, and it
is the intention, though not the practice, of the Indian law. An import-
ant practical result of the difference is that whereas in England a neces.
gary preliminary to arrest is what is known as a “ judgment-summons,”
i.c.. a summons to appear and show cause against arrest, in India a_judg-
ment-debtor ordinarily receives no notice of his creditor’s intention to.
arrest him. In discussing these cases therefore the further question arises,.
how far was it fair to arrest the debtor without notice ? '

18. I will first pass in review a fow of the cases in which imprison.
ment may be held to have been deserved. I can be brief on this point, be-
cause it is no part of my case that imprisonment is invariably unmerited..
On the other hand several of the undermentioned cases support the
argument against the total abolition of imprisonment, and show that, were
such a course adopted, creditors would be deprived of the means of re-
covering their dues from wilful defaulters. In case No. 4 the debtor had
means to pay the debt, and though a friend intervened as soon as he was
arrested it was not an instance of an unfair burden being cast on a third
party. The debtor would probably have settled the debt had notice of
application for arrest been sent to him. The debtor in case No.8 was
solvent and his arrest may be specially justified on the ground that the
creditor would have had difficulty in realizing h1s§ due_a by attachment,
Case No. 10 is one of the common instances in which imprisonment compels
the debtor to pawn or sell his wife’s jewels. Cases Nos. 11 and 12 are
others. Investment in jewelry, which if attached is claimed by the wife,
is one of the commonest ways of defrauding a creditor, and- those who.
practise it can only be successfully countered by arrest. Case No. 13 is
one of those in which attachment of the undivided property would have
given rise to tréublesome questions, whereas arrest was immediately effec-

tual. A notice to show cause against arrest would probably have been.

equally effectual, as it i8 unlikely that the debtor would either have
absconded or raised a false plea of insolvency. Much the same remarks
apply to cases Nos. 14 and 22, yvhere the debtor paid on learning that a
warrant was in force against him.

- The first of .the Coimbatore cascs (No. 40) is exceptional inasmuch
" a8 it relates to a debtor who, while able to pay the debt (quite a small one);
greterred to undergo the full term of imprisonment rather than do so.
Case No. 43 was rather a hard one. Though the debtor was not without
regources, it is questionable whether imprisonment should have been
allowed. This case and a number of others (e.g., Nos. 39, 42, 44, 45, 49, 56,
62, 68) show the penalties that persons expose themselves to who sign
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-as sureties for others. I do not wish to suggest that the law which makes
.a surety liable equally with the principal is unjust. A surety presum-
ably signs with his eyes open and must take the consequences. It is, how-

- .ever, a system of raising money which often involves the surety in disas-

‘ter, and I feel sure that if some restriction is placed on imprisonment it
will be less resorted to, because the creditor will theh obtain less trust-
‘worthy security. A point to remember is that although the law entitles a
surety to rocover as against his principal, he can get no redress of any
kind for the harm caused to him by imprisonment, however unmerited it
may have been. Case No. 49 is interesting as showing how an unscru-
pulous debtor may abuse the surety system. Here both principal and
surety were in a position to pay, and the court’s action was justifiable.
Cases Nos. 53, 54, 55, 58, 59 and 95 are other instances in which solvent
-debtors were committed to prison. A noticeable point in connection
with many of these cases is that execution against the debtor's property
would probably have succeeded, had the creditor cared to resort to it.

19. Let us now look at some of the cases in which, on the principles
laid down in paragraph 17 above, imprisonment should not have been
permitted on the ground that the judgment-debtor was unable from
poverty or other sufficient cause to pay the amount of the decree or, if that

~.amount is payable in instalments, the amount of any instalment thereof

(order XXI, rule 40). It is to be observed that it is not necessary to find
that the debtor was wholly without resources ; it is sufficient to show
that he was not in a position to meet the demand outstanding against him.
Cases of this character form a considerable proportion of the total of those
selected for inquiry, but as I have dealt with each in the commentary -
.appended to it I need not make my examination here exhaustive.
Among the Madras cases, No. 3 is typical of several others occurring
in the series. A butcher earning a monthly wage of about Rs. 20 is
.arrested for a sum of Rs. 86-4-0. It was wholly out of his pewer to pay
the entire sum, and the creditor kept him in jail for a montlll) and a half
before agreeing to accept a payment of Rs. 10 on account and the balance
in mont {linstalments. This arrangement the debtor failed to comply
with, and he therefore became liable to further process. I submit that a
.course preferable to that actually followed would have been for the court,
-either at the time of passing the decree or when execution was applied
for, to have inquired into the debtor’s circumstances and to have ordered
repayment of the debt in instalments proportioned to them. If thereafter
the debtor failed to pay any instalment, it would have been fair to
imprison him. As the case was dealt with, he was imprisoned for six
weeks for a sum which it was quite out of his power to pay. Case No. 6
is somewhat similar. A retired Havildar, dependent on a pension of
Rs. 5, was arrested for a sum of Rs. 94-13-3, kept in jail for twenty days,
and released on a similar arrangement for payment by instalments. gle
.ought not to have been sent to jail for failure to pay the whole sum
due, and the order permitting him to pay by instalments might have been
made before execution was ordered. The exorbitancy of the interest—
‘75 per cent.—would have supplied an additional justification for such a
course. Case No. 20 is a closely parallel one. In case No.7, however
indefensible the contraction of the debt may have been, at the time the
.debtor was arrested his only means of paying the one debt was by incur-
ring another. Case No. 1) is one .more in which inquiry would have
shown the court that the debtor was unable to pay the whole sum in a
lump. Imprisonment here lost the dgbtor his employment, and to obtain
his release he agreed to make monthly lgayments evidently beyond his
means. QCase No. 16 is similar to cagse No. 3 discussed above. In case
No. 18 the debtor, who signed the promissory note as surety, underwent,
‘the full term of imprisonment (six months) and, so far as can be ascertained,
was without the means to pay. Case No. 30 shows the ill-effects of
-extended credit. Here the debtor, who had evidently become reckless,
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borrowed Rs. 100 at 75 per cent., with the ultimate: restlt that- ative
had to pay nearly four times that sum in order to release hilﬁm tCiszell\?glg;:
shows the uselessness of continuing to imprison a debtor who hgg giw.ren
up all desire to pay his debts, and who, in fact, seems to.prefer ty live at
his creditors’ expense.

20. Among the Coimbatore cases, No. 38 is one of a fairly commop
class in which the debtor has property which is however encumbered #
the full extent of its value. When arrested and imprisoned he hag n&

means to pay the debt. He is in fact insolvent, and the proper course is.
a petition in insolvency. Imprisonment in such a case is likely to have .

little effect,—in the present instance it failed altogether—but, if a debtor
'who has assets chooses to hold on to them instead of placing them in the.
receiver’s hands, I think he fairly deserves imprisonment. It is to meet
cages of this type that I have proposed to give the court discretion to re.
lease either absolutely or upon the condition that an insolvency petition

_ is filed. If then a debtor proved to possess property omits to petition in
insolvency .and the court cannot satisfy itself as to. his exact circum.

stances, let him go to jail. Such a case as that last cited is'certainly not on
a par with one in which it can be shown that the debtor is so impoverished
that he cannot meet the bill. Case No. 39 resembles No. 38 in that the
dcbtor has some property which is fully mortgaged. Case No. 42 is ope
of the many cases in which a surety suffers on behalf of his principal.
The debtor underwent the full term of imprisonment and seems to have
been genuinely unable to pay the debt, small though it was. I think that
in such a case a court might well refuse to sanction attachment of the.
person, in spite of the existence of a little fully encumbered property..

Tach case ought, in fact, to be dealt with on its merits, the law being 0.

framed that the court is bound to make inquiry and to use its discretion.
Case No. 44 will, I believe, convince anyone who reads it that indiscrimj.
nate imprisonment is apt to cause an undue amount of hardship. If this
old man had embezzled fifty rupees, instead of backing a bill for that

amount, he would not have been dealt with more severely. At least he .

‘would have been entitled to some inquiry into the facts. In case No. 52
we have another instance of the blundering action of the present procedure,
The debtor spent his six weeks in jail, and there was at no time any pros-

pect that he would be able to pay the decree amount, as the court coulq

surely have ascertained had inquiry been made. Buch a case disproves.
the comfortable theory that creditors render any such inquiry unnecessa,

by imprisoning only recalcitrant debtors ; while it is something of a mock- .

ery to say that the insolvency provisions afforded a means of escape. Ag
the debtor replied when the question was put to him, he knew not, ing of
those provisions, and he was not in & position to obtain legal advice on

the point. Case No. 56 on the other hand is interesting as being one of
thefew in which the debtor obtained liberation on giving security to-

present an insolvency application, and did in due course present
it, ‘but withdrew it at the instance of his relatives, who evidently
regarded such a course as discreditable. In the commentary on this case
I have noted on its legal aspect. Case No. 57 is another instance of arrest
for a sum which it was not within the debtor's means to pay, a fact which
the creditor acknowledged by omitting to pay subsistence allowance for
the second month. Had the court been competent to order payment 1
small instalments (say one rupee per mensem) it is possible that the cre(h}t
tor would have realized something instead of nothing. Cage N 0. 62
. Mustrates a point I have already glrawn attention to,—tﬁxe readiness of
mhoneylenders to accept sureties without in all cases inquiring into the

-deseription. - -
21, Cases in which persons not legally liable for the debt are i
if we exclude those in which the money is really the debtor’s,all;%llg;g}z;e?gi'

gubstance. Here the unfortunate surety remained in jail for ov. ir-
~ though he was quite unable to'pay. Cases Nos. 68 and 74 are Of}r : xpdpﬁ |
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by the ostensible payer, almost necessarily fall within the class of cases
in which imprisonment was not justified, but they are sufficiently a
feature of the present procedure to deserve separate notice. Such cases
range from instances where the payment is made from purely disinterested
or sentimental motives, and repayment is not probable or hoped for, to
other instances where the assistance given is merely a temporary accom-
modation obtained on a more or less definite agreement to repay. Cases
Nos. 1, 2, 5, 9, 29, 30, 36, 61, and a number of others are illustrative of the
former species. In each of these instances the money was paid, generally
by a near relative, to save the debtor from imprisonment, and in each the
debtor’'s circumstances render it unlikely that he will be able to refund
the amount spent. There is no question but that the pressure exerted by
arrest exacted these payments. A worse type of case is that in which a
friend or relative, unable to satisfy the decree in cash, contracts a debt
either to the decree-holder or to another moneylender. In case No. 46 an
original debt of Rs. 200, incurred by a son, is sued upon, and is shouldered
by the father to save him from imprisonment. The father is in turn sued
on the debt, now grown to -Rs. 321-8-0, and is imprisoned for a month.
Finally anothor relative has to come forward and pay the amount of the
second decree—Rs. 443—though he was in due course repaid. In case

. "No. 19 the imprisonment of an indigent surety forced his son to execute a

promissory note in favour of the plaintiff for more than the amount entered
in the warrant.. He will probably be sued and imprisoned in his turn.
Case No. 96 is another in which the plaintiff accepts a promissory note
from relatives in satisfaction of the decree. Of a similar character are
cases Nos. 98 and 99, the former of which, in particular, shows how the
imprisonment of persons who cannot pay may lead not to the extinguish--

. ment but to the propagation of debt. :

22. Cases in which the temporary assistance of a friend is availed of
are fairly numerous, but I do not wish to lay much stress on them if the
assistance is given on the clear understanding that the sum advanced will
be repaid. The intervention of a friend in such cases is most commonly
due to the inability of the debtor, on a sudden arrest, to find the necessary
money, and it would often be avoided were the courts to issue notices

‘before having recourse to arrest warrants, Cases Nos. 4, 13, 47, 563 and 59

are instances in point.

23. Also deserving of special notice are cases in which the debtor; in
order to satisfy the decree, contracts a fresh liability. Many of these cases
are not clearly distinguishable from the class of cases last cited. In case
No. 7 the debtor paid the first moneylender by borrowing from a second.
In case No. 17 the debtor was arrested for Rs. 39-3-6 and obtained his
release by executing a promissory note for Rs. 40 in the decree-holder’s
favour. Case No. 46 is another in which the creditor obtained a second
promissory note, upon which he sued and imprisoned th€ executant. In
case No. 60 the creditor was paid off by means of a loan obtained from a
relative on a promissory note. In case No. 93 the debtor got a friend to
effect his release by executing a promissory note in the decree-holder’s.

favour. (ase No. 98 is of a similar nature.

24. Certain of the cases obtained from the Tanjore district deserve
special comment, as they throw light on the use made of imprisonment
for debt by landholders against their tenants and agricultural laboyrers.
I have extracted under case No. 78 a description, written by Mr. E. H.
Wallace, 1.C,8., the District Judge, of agrarian conditions in that district.
The mirasidar is frequently in difficulties for want of labour, especially
now that emigration to Ceylon and the Straits Settlements draws off so
much of the available supply. To meet this difficulty he attaches his
tenants and labourers to his land by a system of loans given either at the
start to pay off debts and meet the cost of settling, or on occasions involy.
ing unusual expense, such as marriages. So long as the tenant remains,

8 .
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loan is not pressed, and frequently interest is not charged ; but if hé
}ga?ves his landllt))rd the bond, with the interest it bears, i8 sued upon, and
the debtor harried until he returns to service. . Most of the Tg,njore cases
‘selected show this system in operation, and though these cases were picked
out from among a-number of others which conformed to the uspai_j; type, it
must be clearly understood that they ‘represent a state of things'.hy no
meahs rare or exceptional. It was a matter of some .dlﬁiculty to gelect
them from the jail records, as these records contain, little to show whai
was the nature of the case ; but I have no doubt that a more prolpnged
-search would bring to light numerous instances of the state of affairs of
which these cases are typical. In case No. 78 the creditor was baulked by
the debtor’s brother, who paid the decree amount. In case No. 79 t,he
motive for imprisoning the debtor was almost certainly in order to bring
him back to the land, probably as a cooly, as he was ifaprisoned fof over
five weeks although he had no resources whatever. Case No. 80 is similar,

No. 81 the debtor preferred to serve his full time in jail to returns .
’illlllgc?;?)e hjg late employer’s service. In case No. 83 the debtor, a pauper; -

t in confinement for two months and a half in respect of an
;:f):aﬁgg bfl}olhe kind described above. Case No. 85 shows how a landlord

is content to let & debt go on growing so long as the debtor remains his

- " Upon the application of imprisonment the debtor’s sons and’
erli)ﬁ;vs tall){e over thg I1))111'den. Case No. 87 speaks suﬂic%ently for itself,
and cases Nos. 89, 91 and 92 are of a similar type.

I beliove that these instances, were theré no other evidence, would -

ufficient indictment of the existing practice of imprisoning for

fi%]gt?t?) ?:all for an effectual remedy. Their leading characteristics are a
decree based on questionable evidence and used for still more questionable
‘purposes. No wonder that the labourer pljefergto.emlgrate rather than
submit himself to the tender mercies of the mirasidar. If the landlord
.complains that, without some means of coercing his tenant, his land would
ass out of cultivation, let him con\(inpe the (Government that. special
egislation, to include a penalty for criminal breach of contract, is called
for. Rather than tolerate such a perversion of a legal process as now
takes place, it would be better to abolish imprisonment fqr debt altogether
in the case at least of agriculturists. : R o
- 25. Those of the cases from the Nilgiris whick ‘call for separate
mention relate to debts contracted by Badagas. The Badaga community.
affords only one example—perhaps not a very extreme one—of the manner
in_which a more or less primitive and uninstructed agricultural class is
affected by the facilities for borrowing provided by the professional
moneylender. “The leading characteristics of such ryots are thriftlessness
" and ignorance. They are so incapable of looking after their own interests
that they involve themselves in debt without even knowing what are the
‘terms.on which the loan was given. Badaga civil prisoners whom - I
have' questioned have been unable to tell me the sum for which they
were proceeded against or the rate of interest charged on the.loan. “It
is written in the bond,” they say, or “the sowcar will be able to tell
you.” The advances are commonly made in grain, to keep- the family
oing between one potato crop and another, and the sowcar alone keeps a
Tecord of them. When the account reaches a certain point, the grain is
- commuted into money at such rate as the moneylender chooses, and the
‘Badsga is made to sign a promissory note for the sum. Sometimes the

debt is defrayed from the next potato crop. If not, it goes on accumulat- -

ing or is sued upon. Frequently the money has to be raised by sel]in%or
n en

o, ging land. It is easy to imagine what sharp practices go on when '
1l;n q?;;)gaitgi]?ég to a transaction are a Rowther, Marwari or Labbai on' the ot
d& and a Badaga on the other. Accounts are falsified, credit is mot

) gwé“’ “for +payments made either before the decree or on execufion,

 interoét is not reduced in consideration. of such payments, bonds are

" drawhn %t variance with oral agreements, bonds are renewed in jord"'e'r to .

" debtors—least of
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secure compound interest and the old bonds are still acted upon, ex parte
decisions are procured by ~contriving the defendant’s absence. The-
remedy of these abuses it is not within my province to discuss. I
mention them only to show that when we are dealing with an agricultural
community composed largely of illiterate members, the case for protecting
the debtor is a strong one. Case No. 106 is a typical one. The Badaga

“Tan up an account in ragi, this became transformed into a promissory

note for Rs. 17, bearing interést at 75 per cent. (quite a common rate in
these hills), and eventually the debtor was arrested for Rs. 54-7-0. To
secure his release and pay this debt he had to borrow anew. In case
No. 107 the rate of interest was lower, because jewels were pledged. The
debtor had nothing but debts, and his son had to involve himself in order
to release him.  Cases Nos. 102, 103 and 104 relate to debts incurred in
connexion with “chit funds.” If any inference can be drawn from the.
two latter cases, it is that these affairs are used as a means of fleecing the
unwary Badaga. In each instance the promissory note was assigned to a
Rowther firm, wliich sued upon it and possibly was the real promoter of
the “ fund.” Cases Nos. 101 and 105 are others in which the conduct of
Rowther, creditors is impugned. In the former the Badaga debtor had té.
acknowledge a debt he belteved, but could not prove, to be fictitious. The

~wictim in the latter was himself a Rowther.

.- These few cases, supplemented by the Tanjore cases, and by more than.
one of the Coimbatore cases go to show that the petty agriculturist,
whether ryot or labourer, is frequently cheated and still more frequently
oppressed by his creditor. There is no class so much in need of protection
when the time comes to execute decrees. Not until the courts are com-
pelled to exercise discrimination in the case of each and every application
for imprisonment will the desired relief be afforded.

26. Issue of motice in lieu df warrant.—So much objection is taken by:
judicial officers to the proposal that in all ordinary cases a notice should"
be served on the judgment-debtor before issue of an arrest warrant that it
is sworth while to consider what would have been the probable effect of
such a course in some of these cases. The arguments for and against the.

rocedure are fairly obvious. On the one hand there is the risk that the

ebtor will abscond or conceal his property ; on the other that sudden
arrest and imprisonment not only, in many cases, lay an unmerited indig-
nity on the debtor but also prejudice his ability to obtain money to pay
the debt or otherwise to settle the matter. The argument based on the
fear that the debtor will abscond, which unfortunately cannot be tested.
by a reference to these cases, does not, I believe, bear looking into.
Assuming that a proportion of debtors will not appear in obedience to a
notice, is the objection a serious one provided that the court have ‘power,
a8 provided in order XXI, rule 37 (2), Civil Procedure Code, thereafter to-

- issue an arrest warrant ? In the first place, the debtor who will abscond

on receiving a notice to appear will generally succeed, even in présent -
conditions, 1In keepialﬁ out of the way of an arrest warrant. Not many
. those possessing property and therefore fairly
amenable to arrest—will take to flight permanently. Creditors do not show
sach promptitude in taking out execution that any ektra delay thus

causéd would seriously affect their interests. The analogy of criminal -

; ngcedure seems to me to show that these feams are largely groundless. .

n the other hand ‘it is certain that the power of arrest is constantly
abused. The more inconvenient or humiliating the appearance: of. the
bailiff, thebetter chance the creditor has of bringing his debtor to terms.
I cannot.-do better than quote the remarks of the District Munsif of
Kurnool on this point *, though I do not accept the remedy he proposes :—. -

“This power is sometimes used to wreak private vengeance by

" insulting a respectable man. If the arrest warrant goes to his -house,

* Appendix II, p. 78,
8-a
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there is little difficulty, as he can easily pay up. But be is often arrested
at out.‘of-the-w:{ places where he has gone to attend a marriage or
a similar social function, or when he is going on 4 journey. He is
brought to the court-house before he can get back hometo gather money
. and pay up. The insult is complete and he can have -no remedy against
the creditor for he was within his legal rights.”

I may add that the issue, as a matter of course, of an arrest watrant
is perhaps defensible as part of a system of indiscriminate imprison-
ment for debt, as such. All that needs to be known is known, that the
man is a judgment-debtor. But it surely becomes quite indefensible if
imprisonment is to be restricted to persons who wilfully evade payment.

27. It may be said that virtually in all cases in which imprisonment
was not justified a notice should ex hypothesi have issued to show cause
against such a course. If arrest and imprisonment was an unsuitable
form -of treatment, arrest without warning was an aggravation of the
error. I will accordingly only mention here one or two instances in

which  the ill-effects of a surprise arrest are clearly visible. In case

No. 45 the debtor was a man of substance and respectability who got him-
gelf involved with four others as a surety for a loan of Rs. 200. The
creditor chose to arrest him in preference to his co-defendants, no doubt

because he was the most likely to respond to pressure. When arrested for -

a sum of Rs. 466 he paid what ready money he had available—Rs. 190—
' and asked for an opportunity to raise the remainder before being sent to
iail. This was refused, and accordingly; he had to remain in jail until
'ixis wife could sell some property and get him released. Here there was
no fear that the debtor would abscond. On the other band, had he been
directed by notice to show cause against arrest it can hardly be doubted
that he would have settled'the matter. Case No. 43isa similar instance
of the sudden arrest of a surety who, if he had received notice, would
probably have satisfied the creditor in the same way as, if- the_ debtor's
story is true, he actually was satisfied. In case No. 4a friend had to
intervene to save the debtor from imprisonment where, if the court had
issued notice of application for arrest, the debtor himself would probably
have found the money. Case No. 47 is of a like character. Case No. 49
is interesting as being one of the few in which imprisonment failed, and
a fortiors issue of a notice would fail, to extract money from a man
actually able to pay. The debtor in case No. 65, a ryot in good circum-
stances, spontaneously complained to the inquiring officer that his creghtor
arrested him at a disadvantage in order to insult him by sending him to
jail. These cases are enough to show that there is frequently ground for
issuing a notice to the debtor. Such a course would often have the effect
of saving from imprisonment a man who only requires a few days to
collect money to realise the debt, and who would do so if he knew that

the notice would otherwise shortly be followed by a warrant. If the -

debtor cannot pay, he will be in a better pesition to prove his disability
if he has some intimation of the proceedings to be taken against him, and
if he comes before the court a free man instead of a prisoner. I-would
accordingly make it compulsory on the course to adopt this procedure,
unless for reasons to be recorded, e. g., an affidavit by the creditor that the
debtor is about to remove from his dwelling or place of business, or is
keeping out of the way to, avoid service, issue of a warrant is considered

necessary.

98. Summary of results.—Let me now attempt a rough summary of the
evidence afforded by these cases as to the merits of the existing procedure
of imprisoning debtors. I will refer in the ensuing analysis only to the 37
"Madras and tﬁe 40 Coimbatore cases, in order that no question of special
selection may arise. It should be remembered, in considering the results,

that these cases relate to all stages of proceedings against the person, and

do not refer exclusively to debtors actually committed to jail.

Applyi
the test which I have already adopted, I find that out of this totaﬂpo%yu;g.

" ‘mean t
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«cases, in:31 cases (Nos. 4, 8,10, 11, 12, 13, 14, 22, 24, 28, 33, 34, 35, 40, 45, 46, 47, ,
49,58, 54,55, 58, 59, 63, 64, 65, 67,69, 71, 72, 73) imprisonment may be justified
on the score of means, in 5 cases (Nos. 31, 32, 43, 43, 70) the question is doubt-. -

. ful, while in the remaining 41 cases (Nos. 1, 2, 3,5, 6,7,9,15, 16, 17, 18, 19,

20, 21, 23, 25, 26, 27, 29, 30, 36, 37, 38, 39, 41, 42, 44, 50, 51, 52, 56, 57, 60, 61, 62,
66,68, 74, 75,76,77) a court applying the provisions of order XXI, rule
40, Civil Procedure Code, would have refused to imprison. Even if we .
assume that in some of the cases last mentioned the whole truth has not
been ascertained, that some of these debtors possess concealed assetsor have
madeaway with property since the decree was passed, the result is, I submit,

‘aremarkable exposure of the existing system. Turning to the 31 cases in

which I have classed the imprisonment as *“ deserved "—a fact which strikes
.one is that in quite a number of them the creditor would have found
property to proceed against. I will not attempt any strict enumeration of
these cases, because the matter cannot in every instance be decided ; buit
cases Nos. 4, 8, 12, 14, 24, 34, 45, 49, 53, 63, 64, 65, 67, 69 and 73 among
others, appear to me to be of this character. In basing any conclusions

- on the number of cases in which imprisonment was “ deserved, ” therefore,

we must not lose sight of the fact that this description is only applied
with reference to the debtor’s circumstances and does not show tgat he
had anﬁ intention of absconding or concedling his property. Nor does it
at imprisonment was justified as the sole resouree of the crediter.

The 41 debtors whom I have‘tlassed as undeserving of imprisonment .

include, besides absolute paupers, persons, like those in cases Nos. 3, 5, 6,
9, 15, 16, 19, 25, who earn enough money to live on, but have no property
sufficient to meet the decree amount, or whose grop_erty would be exempt
from attachment under section 60 of the Civil Procedure Code. These
persons will often be able to discharge a decree debt by small instalments
‘but they would not be imprisoned in England for the lump sum, and 1
-can see no justification for so imprisoning them in India. A striking
feature of these cases in which imprisonment was *undeserved ” is the
high proportion of instances in which the decree was satisfied. In 14 cases
(Ngos 1, 21,)5, 7,9, 19, 23, 29, 30, 36, 50, 51, 60, 61) the creditor obtained full
-satisfaction, either in cash or bond ; in 8 more (Nos. 3, 6, 15, 16, 17, 20, 25,
'2%) something was paid towards the decree amount ; while only in the

. remaining 19 (Nos..18, 21,26, 37, 38, 39, 41, 42, 44, 52, 56, 57, 62, 66, 68, 74, 75,

76, 77) was no payment made at all. If the circumstances in which these
payments were mdde had not been inquired into, the high proportion of
realizations might have been used, as it often has been used, as an argu-
ment in favour of the existing procedure. I hardly think that it will be
‘80 used by anyone who reads the facts in-detail. Where an instalment
-only wag paid, the case was generally one in which the court should have
cordered this course before the debtor was imprisoned. The creditor
‘himself, in fact, acknowledged the inability of the debtor to pay the sum
in respect of which he was imprisoned. Let us now look further at the
14 cases in which the plaintiff certified full satisfaction. The following
is a statement of the manner of payment in each case :— T

Case No. o Method of payment,
* 1. Payment by relative—no agreement to repay.
Payment by third party—mno agreement to repay.
. Payment by relative—no agreement to repay.
. Payment-by borrowing with relative’s assistance.
. Payment of relative.: debt not likely to be repaid.
. Son of debtor executed promisgory note to decree-holder.
. Payment by sale of property not yet paid for.
29, Payment by relative—repayment improbable.
30. Payment by relative—repayment improbable,
36. Payment partly by relatives and partly by further borrowing.
50. Payment by relative—indefinite promise to repay.
5. Debtor paid by sale of property—creditor waiving over two-thirds of debt.
60. Payment by relative to whom debtor execyted promissory note.
61. Payment by relative—no agreement to repay.

gg:oquqo
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»  THe facts thus tabulated speak for themselx;es, and’ sliowfcléarly that’ .
the mere circumstance that full satisfaction was obtained is no ¢riterion*

of the fairness of the order. . _ | :
29. I do not think that, in the face of the evidence sup%lged. by these
cases, anyone can assert that, except in an inappreciable number of instgn-
ces, none but fradulent or recalcitrant debtors are imprisoned. The facts:
are, indeed, so much in conflict with this view that they might be."

employed for the purpose of discrediting imprisonment altogether. I

do not, however, advocate the entire abolition of imprisonment. It would

certainly raise a storm of opposition in the same way as opposition was. .

raised in 1882 when the Government of India asked for opinions on the.

general question of abolishing imprisonment for debt. Many of the pre-.
dictions made by the officers then consulted would, I believe, turn out to be
erroneous, just as the evidence which I have collected disproves many of
their assertions regarding the effect of imprisonment. At the same timeit is.
quite true that there are special circumstances in this country which make
the collection of debts difficult. In England and other European countries.,
it is rare that a man, however humble his position in life, has not a little .-
furniture or other attachable goods that he values, whereas in India one
can manage with a few shreds of clothing and one or two cboking pots.

Any spare cash is invested in jewelry, which is easily saved from the

creditor's grasp. Further, there are, the facilities created by benami

transactions and jointly held property for the evasion' of obligations.

Accordingly, I advise the retention of imprisonment, l?ut ity ret‘ent.lon:-

with such safeguards as will ‘effectually compel the exercise of discrimina-

" tion in, sending debtors to jail. The conclusion is unavoidable that the-

creditor is not a fit person to be entrusted with the task of judging’of his.

- debtor’s circumstances. There may be a few instances in which Ire -
refrains from applying for an arrest warrant becauso the judgment-debtor
is indigent,—they must be few because it is clearly no use even tosuea.
debtor who is known to be without resources. In the great majority of -
eases warrants are applied for irrespective of the dehtor’s circumstances.
Some debtors are able to pay the money to the bailiff as soon as he
confronts them with the warrant, or even before execution is attempted, .
Others have it ready by the time 1;he¥l are produced before the court, or
manage to effect a-composition with their creditors. The remainder go to-
jail, and either depend on their friends to raise the money from their
property, or by borrowing, or otherwise, or remain in jail long enough to -
exhaust the creditor’s patience or to serve the full period or, in a small pro-
portion of cases, obtain release hy applying in insolvency. It is quite true
that something of the nature of an automatic action takes place. Those
who can pay rarely go to jail for long, and those who cannot seldom have
to undergo the full term. But as a general rule the effect of arrest and.
imprisonment, as many of the special cases show, is too powerful. While
it is excoedingly rare for & man who has available assets—many have assets .
whith they cannot avail themselves of 8o long as they are in jail—to prefer-
imprisonment to payment, quite commonly the creditor gets his decree
satisfied from some source he is not entitled to draw upon. He applies
the screw, in fact, until he is pretty certain that such sources are not.
available ; and as he frequently has but an imperfect acquaintance with
the debtor’s affairs, he must err on the side of safety, that is, of severity,
and occasionally keep in confinement a man who has no means whatever -
of paying. These considerations go to prove that it is not safe to excuse
the courts from making an inquiry on the ground that the decree-holder -
exercises a discretion which in practice leads to the same consequencds.
The main distinction is that the decree-holder does not care from what
source the money comes so long as it is paid, while it is the duty of the
court to hold only the signatories of the bond liable, and to refuse to-

.imprison them if they can show that they are themselves unable to meet-
the Obligation. If they arg in fact in possession of' property, it is still
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- open to ‘the decree-holder to proceed against it. The effect of imprison-
“ment, as revealed by the cases inquired into, was 8o accurately estimated
" by Sir Courtenay Ilbert when moving for leave to introduce the Debtors

Bill in 1886 that I venture to reproduce here what he said :— :

There are, in my opinion, two principles which ought to be obgerved in every law of debtor

i 4nd creditor. The courts ought not to give effect to any pledge by a debtor either of his person
-or of the bare necessaries of life. The debtor ought not to be allowed, by his own action,

supplemented by the action of the courts, either to deprive himself of his personal liberty, or to’
reduce himself to starvation. If he cannot obtain credit except on one or other of these securities,
it is better that he should not obtain eredit at all. These principles appear to me to be ag applicable
to India as to England. The Code of Civil Procedure recognizes one of these principles by

- exempting from seizure for debt the debtor’s bare means of subsistence. But this recognition is

nullified by the refusal to adopt the principle of exempting the debtor’s person from seizure. .Of
what use is it to reserve by law to the debtor the bare necessaries of life, when he can be compelled
to give them up by the threat of imprisonment ? By those who advocate the retention of the
“ present system much reliance is placed on the very small proportion of actual imprisonments to
warrants of arrest ; and the inference drawn from this proportion is that the law, though harsh
in theory, produces no hardships in practice. But my belief is that, in the great majority of -cases,
-exemption from arrest is purchased either by renewal of bonds on extortionate terms, or by
- surrender of property which the law has exempted from seizure, or by surrender of property
which does not belong to the debtor at all but to his relations or friends: In other words, the law
enables a creditor to do indirectly what it forbids him to do directly. )

Perhaps the mostimportant lesson to be learnt from the special cases is
that the admittedly small proportion of cases in which persons are
actually imprisoned, compared with the number of arrest warrants issued,
is no test of the satisfactory working of the system. It only shows that
imprisonment is so disliked an alternative, that debtors and those
interested in them are ready to make great sacrifices in order to avoid it.
If, per impossible, the thumbscrew were part of our legal machinery for
‘the recovery of debts its apologists would be able to claim & very high
proportion of successes, and would point triumphantly to the large

" number of cases in which decrees were satisfied without resort to the

instrument, just as the same virtues are now claimed for imprisonment.

30. The objections commonly urged against the proposal that provi-
-gions resembling those introduced by the Debtors Act, 1888, should be
made of general application are— :

(a) that the procedure will unfairly favour the debtor as compared
with the creditor, . :
(b) that the difficulties in the way of eliciting the truth regarding
a debtor’s circumstances are 8o great as to be insurmountable
in practice, and ' ' b
(c) that the additional work which would be thrown on the courts
would be prohibitive. ~ L .
" {a) It is not, I think, unfair to say that if judicial officers, as a *°
body, have & bias it is in favour of the creditor. I believe that I started :

-on this inquiry with some such feeling myself, 'The doctrine of the
‘sanctity of a contract has much to do with this, and when a contract is

converted into a decree it becomes, .to some minds, sacresanct. Further,,
in execution proceedings there is no doubt that the judgment-debtor gives
& great deal of trouble. The interests of the court coincide with those of-
the creditor, to get the matter disposed of, while his rascalities are rarely .

‘80 apparent as are the debtor’s'defaults. I am far from saying, in vetort

that all creditors are grasping Shylocks, and' all debtors the victims o
their oppression, though I doubt whether India is exceptional, among the
nations, for the moderation of its moneylending fraternity. The question, .

. if only we look at it broadly enough, is not one of creditor- versus debtor

in the simple sense that a lawsuit is plaintiff versus defendant. The
debtor représents the community, while the creditor, where he is a profes.
sional moneylender, is only a servant or trader who ministers to the
community’s needs. - It is fair to protect the interests of the communilt;i;

-even, to the moneylender’s loss or, indeed, ruin. It would be indefensi

to allow the community to be harmed in order that the moneylender
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ghould be advantaged. If the results of his activities: were wholly evil,
he should be put down, in the same way as we put dowm law touts, body-
*snatchers and procurers.” His activities do not however cause unmixed
“harm ; they are productive of a mixture of good and evil, and the problem
.of the legislator is, so far as he can interfere at all with advantage, to
retain the good and destroy the evil. But the problem must be wotked
“out from the point of view of the borrower’s and not of the lender’s.
‘interests. The whole question is one of the legitimate limits of credit;,
and this can only be decided by’a study of the debtor’s needs and risks,.
If this question is rightly solved, the moneylender can, and indeed must,.
be left to take care of himself. This is the defence I would offer to’the-
criticism I expect, viz., that the debtor's intérests have been too exclu-
sively considered. In point of fact, the argument based on the creditor’s.
interests, if relevant at all, would be relevant only against a proposal to
abolish imprisonment altogether. It entirely fails, in theory at least,
against a proposal to limit imprisonment to the case of wilful defaulters ;
because ex hypothesi the only person whom the creditor wishes, or should
wish, to imprison is the wilful defaulter. So far as the courts ought to
safeguard the creditor’s interests they will still be safeguarded.

(b) The objection to this reasoning which has been made is that the
courts will not, in practice, be able to distinguish between the debtor who
can pay and the debtor who cannot, and that attempts to do so will make
it still more difficult for the decree-holder to execute his dectee. On this

oint I would quote the observations of Sir Steuart Bayley when the
Bebt()rs Act was before the Council : o

“ Tt cannot be very difficult to satisfy the court, in the words of the
“law, in cases where the defaulter, having means to pay, has refused or
« without reasonable causé neglected to pay. That is all that has to be
“proved ; and judging from the manner in which some similar clauses

“ have been worked at home by County Court Judges, it does not seem

« that the judicial officers will have much difficulty in satisfying them..

« gelves‘on the point or in working the law so as to give sufficient relief” °

“ to creditors.”
" I would add that our insolvency law proceeds on the assumption that

such an inquiry is feasible. For my own part, if the courts should find,.
after due experiénce, that they cannot make a practical success of the pro-
 cedure, I would prefer to see imprisonment for debt entirely abolished
rather than that the existing practice should be reverted to.
"+ (c) Regarding the third objection, the additional work thrown on
the courts, I will give some grounds presently for the view, which cannot
I admit be proved, that the restriction of imprisonment will lead to a
. reduction in the number of suits filed. As against this, it may be true

that there will be an increase in execution work if the courts are only to-

. imprison wilful defaulters. Opinions differ as to the extent of this
increase. Mr. Waller, District Judge of Tinnevelly, writes that “ it would
add enormously and, I think, quite unnecessarily to the work of courts, to

impose on them the burden of decidingrin every case whether the debtor-

,

_hus or has not concealed.resources.” The District Munsif of Tinnevelly

considers that if the court is to inquire suo motu into the circumstances of

debtars before consenting to their imprisonment it will add immensely to
its work,and possibly special execution courts will have to be established.
1 do not think that this forecast can be statistically supported. Let
- us assume, in order to estimate the maximum amount of extra work
involved, Co : :
_ (1) that in all cases in which attachment of the person is applied
for the court issues a notice to the judgment-debtor in the terms prescribed
by order XXI, rule 37, Civil Procedure Code. .

2) that the inquiry which a court is empowered by order XXI,

rule 40, (Sivil Procedure Code, to hold is held in all cases before a debtor -

is committed to jail.

-whole we nee
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* (1) The number of warrants issued against the person during 1913
by theseven courts within the Coimbatore Judicial district which have any
considerable execution files was 11,191. The average number issued per
court was therefore about 1,500. Assuming that notices were issued in
‘these 1,500 cases, in lieu of issuing warrants in the first instance, it is to
be observed that this work would by no means be all additional to that.
which is performed at present. In a certain number of these cases the.
debtor will appear in obedience to the notice, and in a further number he.
will come to terms with his creditor, just as at present.he comes to terms as
soon as he is arrested. It is only in the remaining cases that the court will
have to procure his attendance by warrant. How numerous these cases
will be it is not possible to say, but the extra work thrown on the process.
establishment, even in courts where the execution file is unusually heavy,,
will not I believe be very considerable, ’

(2) Next, as regards inquiries under order XXI, rule 40, Civil
Procedure Code, it is clear that an inquiry of this nature will be necessary
only in cases where the debtor fails to come to terms with his credifor and
would, as matters stand at present, ordinarily be committed to jail. I will
take the case of the Munsifs’ Courts, as these courts alone are mainly
burdened with execution work in the interior.. During 1913, 1,683 persons.

“were imprisoned under warrants issued by these courts, which numbered
'1566 ; the average number of persons imprisoned per court was thus 10°8.

Assuming therefore that an inquiry is held into each such case, tHere is no-
reason to fear that the additional labour thus created will be excessive.
It is true that the figure arrived at may undergo some variation. Debtors.
may be less willing to compound with their creditors if they see a pros- .
pect of being able to prove immunity from imprisonment, and so far as
this will save them from contracting a second debt to pay the first, or
their relatives from being laid under contribution, the result will be to
the good. On the other hand, the number of applications for warrants.
against the person’is certain to diminish if the decree-holder knows that
he cannot imgrison the judgment-debtor as a matter of course. - On the

not, I think, be deterred by the objection that the courts
will be unduly burdened by having to exercise discretion in committing:

" “to jail. If relief is needed much of the work is of such a kind that it

could be delegated to officers of the rank of Registrars. And, whatever
may be the additional burden, it provides sure%

against removing a -flaw in our judicial procedure which leaves the door
open to grave oppression. In such a case disadvantages of this kind must -

‘be risked.

31. For the reasons I have given I am strongly of opinion that noi

e judgment-debtor should be committed to the civil prison otherwise than.

upon an inquiry held by the court into his conduct and circumstances.
1t should not be left to the judgment-debtor Himself to raise the issue of
his ability to satisfy the decree, but the obligation should be laid upon the.
court to put the question to him and, unless he expresses his inability or

“unwillingness to tender proof, to hold the necessary inquiry. The burden

“of proof should, I think, ordinarily be upon the debtor, though probably
' this-‘may be left to the court’s discretion. In England the burden of
. _“proving means is usually upon the creditor. If it is shown to the satisfac-

" tion 'of the court that the judgment-debtor is without means to pay.the debt,

thé court should disallow imprisonment. To this I would add the provise
to which T have referred in paragraph 14, that if the court, after
inquiry, finds that the debtor is possessed of assets as well as of debts, and
considers that the case could be most suitably dealt with by the insel-
vency court, it should have power to disallow imprisonment. upon his.

iving security to present an insolvency petition within one month. If a

ebtor who hag somgjfroperty fails to comply with this requirement, it is.

 fair to send him to j

32. Intermediate custody.—There is one further dificulty  to notice in
¢onnexion with the proposal to hold an inquiry into the circumstances of:

y but a poor argument
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:a debtor before committing him to jail, and that is with regard to his
intermediate custody. Under order XXI, rule 40 (3), Civil Procedure Code,
the court may, during the pendency of such an inquiry, * order the judg-
« ment-debtor to be detained in the civil prison, or leave him in the custody
« of an officer of the court, or release him on his furnishing security to the
« gatisfaction of the court.” The first course is inconvenient where the
.court is at a distance from the civil jail, as are most of the Munsifs’ Courts.
As one of the District Munsifs consulted observes, * once a debtor is put
to the indignity of being sent to prison, he thinks he may as well stay
there instead of being re-arrested and sent again to prison, in case he
fails to prove poverty or other sufficient cause. The last course.also
frequently would present difficulties, as, if the adequacy of the security
offered is disputed, the court will have to adjourn in order to examine it.
Occasions will therefore frequently arise in which it will be desirable to
.commit the judgment-debtor to the custody of officers of the court, say
of two peons or process-servers. This plan is stated by judicial officers
whom I have consulted to work satisfactorily in practice, and there seems
no reason why it should not be generally made use of. The cost of so
doing would abide the result, that is to say it would be primarily’ debit-
able to the decree-holder, and would be recoverable from the debtor if
he is committed to prison as a wilful defaulter. I would also empower
a court to resort to this expedient irrespective of the consent of the
decree-holder, whenever it considers that time should be granted to a
debtor before committal to prison, whether for the E)urpose of filing an
insolvency petition (asto which I invite a perusal of case No. 56) or of
finding money to pay the decree debt. Insuch cases, the cost of providing
the guard would of course fall upon the debtor. The District Munsif of
Kurnool emphasises { the necessity for providing an opportunity in this
way for the debtor to raise funds, and of allowing him, where need arises,
to go to his village in the custody of process-servers for this purpose. If
this is done, I feel sure that the courts will be relieved in many cases of
the duty of inquiring into the debtor’s circumstances, as so mahy of the
special cases show that imprisonment is due not only to an unwillingness
or ultimate inability to pay, but also very largely to the absence of
all opportunity to find the means between arrest and committal. The
provision of such an opportunity will be specially beneficial if it is not
ﬁeemed advisable to require the courts to issue notice in lieu of warrant
of arrest in all ordinary cases.

33. Payment by instalments—At the time of passing its decree, the
court may direct that the amount due shall be paid by instalments, with
‘or without interest [order XX, rule 11 (1), Civil Procedure Code] ; and
at any time after the decree has been passed, it may make a similar
order on the application of the judgment-debtor and with the consent
of the decree-holder [order XX, rule 11 (2), Civil Procedure Codei]l.
The discretion to award instalments at the time the decree is passe
is a valuable one, and is fairly frequently made use of where the
debtor is poor or the demand to be enforced a heavy one, though
numerous cases can be cited in which this power might have been,
but was not, exercised. The omission to do so is due to the attitude
habitually assumed by the courts,—that it is not their business to
ensure that their orders are reasonable except at the instance of a party
to the proceedings. The power of awarding instalments at a later
date, e.g., on the production of the debtor under arrest, is perhaps still
more valuable, but is almost wholly nullified by the necessity imposed
by the Civil Procedure Code for securing the decree-holder’s consent.
'{nge law applicable to the Small Cause Court, Madras, on the other hand,
empowers the courtat any time to make such an order “on notice to the
decree-holder,” that is to say after hearing his objections but not necessarily
deferring to tilem [order XX, rule 10 (2), rules of the Small Cause Court,

* Appendix II, p 81. t Ibid, p. 78.
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1912]. I was so impressed by the beneficial operation of this provision in:
the Small Cause Court that in the memorandum sent to judicial officers
Iincluded a suggestion that it might be extended to all civil courts ;
and it will be seen that opinion is unanimously in favour of such a
step. Let me illustrate by one or two examples how it would act. In
case No. 20 the debtor was a retired sepoy dependent upon a pension of -
Rs. 4a month. A decree for Rs. 29 was passed against him, and the court
might then have made it payable by instalments. At that stage however
the court was under no express obligation to go into the debtor’s circum-
stances. The debtor wasin due course arrested, and if the inquiry which I
advocate had then been made he would have been found incapable of paying
the lump sum, and clearly the appropriate order to pass was one for pay--
ment by instalments of eight annas or at most one rupee per mensem. An
order of this character is particularly necessary where the debtor is in
receipt of a small monthly salary or income, as for instance the butcher
in case No. 3 or the vakil’s clerk in case No. 25. Summary imprisonment
is especially severe on clerks and other employés as it often results in loss
of employment. Even in the case of cultivators an order for monthly
payments will frequently be advantageous, as many of the poorer cultiva-
tors supplement their resources by working as coolies. Such an order is as.
likely to operate to the advantage of the creditor as to his prejudice, as.
there are many casesin which the debtor is wholly incapable of paying
the full debt at once while he would be willing to Iiay in instalments
groportioned to his means. In case No. 52, for example, the debtor, who

ad failed in the cloth trade and was working as a cooly at the time of
execution, underwent the full term of imprisonment for a debt of
Rs. 41-13-6 and paid no portion of it. It is quite probable that had the
court inquired into his circumstances in connexion with the question of
imprisoning him, and found the case a fit one for payment by small °
instalments, the creditor would have realised something. Of course, if the.
debtor then fails to pay according to the court’s order, it must be presumed,
unless he shows cause to the contrary, that he is recalcitrant, and he must
go to jail.* Onthis point the English law provides for committal on default
of payment of each instalment, and this seems to be the only logical
course. The power to award instalments must necessarily be left entirel
to the distretion of the courts, and, as experience shows is the case with ail
such optional exercises of discretion, its application will vary much with |
the personality of the presiding officer. If only the courts can be brought
to see that it is their duty, independently of any application by the
judgment-debtor, to make use of it in all appropriate cases, a good many of
the troubles which now lead to imprisonment will disappear.

34. Duration of imprisonment—If the debtor neither satisfies the:
decree nor applies to be declared insolvent, he is committed to prison for:
a period of six months, or, if the decree is for an amount not exceeding
Rs. 50 for a period of six weeks (section 58, Civil Procedure Code). The

court has no power to reduce these terms, so that the debtor is detained

until the expiry of the period unless either he comes to terms with the
decree-holder, or is adjudicated an insolvent or unless the decree-holder
fails to pay the subsistence-allowance. The numbers of civil debtors who

~were released from the jails.at Madras, Coimbatore and Tanjore d

uring
1913 on these several grounds are shown in the following statement :——"ng'

Number of debtors released. Madras. Coimbatore.  Tanjore.
(a) By expiry of sentence ... 18 16 29
() In default of payment of subsistence allowance. 158 291 185
(¢) By order of the court C e 65 87 63
(d) On payment of decree amount into jail 58 34 38
(e) By order of the insolvency court 32 5
Total ... 331 433 313

* These figures are not reconcilable with those given in para. 11 as the two sets relate to different areas.

4-a
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Only 54 per cent. of those confined in Madras, 3:6. per cent, of those
«confined in Coimbatore, and 7 per cent. of those confined in Tanjore under-
went the maximum period of imprisonment. In Madras 47-7 per cent., in
Coimbatore 695 per cent., and in Tanjore 591 per cent. were released in
-default of payment of batta by the creditor. Probably in the majority of
these cases the creditor gave up his attempt to squeeze his victim, though
some may have been due to a settlement between the parties. Excludi
those connected with insolvency applications, the remaining releases, 37:
per cent. in Madras, 25-75 per cent. in Coimbatore and 32:2 in Tanjore, were
due to a settlement of the creditor’s claim—evidenced either by actual pay-
ment of the decree amount to jail or court, or by an application made by
the creditor to the court (he having been satisfied either by a money pay-
ment, by a fresh bond or in some other manner). The average duration of
detention, counting from the date of arrest, was in Madras 26 days, in
Coimbatore 1 month and 1962 days and in Tanjore 1 month and 12 days.
I give these figures, because they were collected under my superin-
tendence, though they are markedly at variance with those shown in
statement E, of the Statistics of Civil Courts, 1913. Taking the number of
«civil prisoners released from all civil jails during 1913—2,914—and the
-daily average number of such prisoners—330-6 *—the average period of
detention comes to 41'3 days. While itis true, as the figures which I have
given in paragraph 11 above show, that the number of judgment-debtors
against whom arrest warrants are issued is large compared with the

number of those actually imprisoned, the average duration of imprison. .

ment negatives the assumption thatonly the contumacious and fraudu-
lent are %(ept in confinement by their creditors. It is against all reason to
believe that persons who can pay their debts, and will not, are content to
remain in jail for an average period of some six weeks. 1 may here
mention a suggestion that has been made more than once to me, viz., that
the maximum terms of imprisonment should bp reduced, and, I would
add, that the maximum should not vary according to the amount of the
.debt. It will be seen that only a small proportion of persons serve the

full period of six weeks or six months as the case may be ; and from the

few instances recorded in the special cases one draws the conclusion that
these cases rarely include those who are able to pay. Case No. 40 is the
.only instance to the contrary, and in this case the maximum was only six
weeks ; in cases Nos. 18, 41, 42, 44, 52, 81 and 82 the debtor was without the
means to pay, and the larger the maximum term in quch_cases the greater
is the oppression. Of course if some discrimination is to be used in
sending debtors to jail, this argument will be much Weakenc_ad. It is true,
too, that the periods of average detention which I have given above do
not appear to support a recommendation to reduce the terms. But it is to
‘be remembered that if only recalcitrant debtors are to be sent to jail one
certain result will be that this average period will be substantially
reduced, because experience shows that the prisoners who remain longest
in confinement are those who ought not to have been sent to jail at all.
The Enfglish law prescribes a maximum term of six weeks for all ordinary
cases of default, and I submit that an equal term will prove adequate in
this country. Very few wilful defaulters will be found willing to suffer
six weeks’ imprisonment rather than pay. As the.special cases show,
nearly all those who can pay, even at the cost of borrowing or accepting
charity, obtain release after a very few days in jail. As for prescribing a
single term whatever the amount, in lieu of the existing two maxima, I
believe, in the first glaoe, that six weeks will be sufficient, whatever the
sum involved ; in the second place, there are so many factors in each case
‘besides the magnitude of the debt that a rough mechanical rule based on
.-that figure is sure to work badly. Viewed from any point of view, it is
indefensible. . o

* Para. 8, Jail Administration Report for 1913,

‘would also support Mr.
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35. Limitation.—Under section 48 of the Code of Civil Procedure, no
-order for the execution of a decree shall be made after the expiration of
‘twelve years from the date of the decree; and under article 182 of the
first schedule of the Limitation Act (IX of 1908), not more than three
{ears may elapse between one application for execution and another. So

ong as a decree-holder keeps his decree alive by an application made
every three years or oftener, it is open to him to proceed against the
person or the property of the judgment-debtor at any time within twelve
years from the passing of the decree. Now in the first place, the condi-
tion imposed by the Limitation A¢t is quite insufficient. The object of
requjring a decree-holder to press his claim not less frequently than once’
in three years is clearly to ensure a fair amount of diligerice on his part.
As the law is worded, however, he has only to present an application, and
thereafter he may do nothing to prosecute it and still he saves limitation.
The debtor may be, and frequently is, ignorant that any *step in aid of
-execution ” has been taken. The proper course surely would be to require
the decree-holder to show that he has not only made application, but
that he has prosecuted it to the best of his ability, before allowing a
fresh period to run. The intention of the law, as it now stands, is habit-
ually evaded. Apart from this point, as from some instances which
came to my notice the period of twelve years allowed by section 48, Civil
Procedure Code, seemed to be excessive, in the memorandum which I
addressed to judicial officers I suggested the advisability of reducing it in
the case of debts of small amount. The replies received show much diver-
gity of opinion. Some are in favour of such a reduction while others
-aﬁprehend that the fraudulent debtor would in the main benefit from the
change, and that it might result in the merely unfortunate debtor bei
more harassed by imprisonment than he is at present. A reference to the
special cases will show that very few of the decrees obtained are dated
-earlier than 1912, which goes to prove that, generally speaking, three
years is long enough to enable decree-holders t6 exhaust the resources of
-execution. Among the exceptions are case No. 6, where the debtor was
arrested five years after the passing of the decree, its amount swelling
‘meanwhile to more than half as much again ; case No. 51, where the
‘delay may have been due to inability to find the judgment-debtors ; and
-cases Nos. 81 and 82, from Tanjore, in each of which the last execution
was taken eleven years after dato of decree against indigent debtors who
were kept in jail for the full term. These few cases do not, I admit,
afford very strong ground for recommending an alteration of the law. T
believe myself, however, that it would be a change for the better to intro-
duce some such scale as a maximum period of three years where the
amount of the decree - (excluding costs) does not exceed Rs. 100, six years
where it does not exceed Rs. 500, and twelve years in all other cases ;
execution against the person to be barred entirely on the expiry of three
years from the date of decree. The latter proposal is that which more
closely concerns my subgect, and for which I would especially press. I
. G. Roberts’ suggestion that decrees should cease
to carry interest after six years. These conditions, applied subject to

the reservation regarding wilful obstruction contained in section 48°(2 (a),

* QCivil Procedure Code, ought to satisfy the requirements of decree-hof
‘who show ordinary diligence in execution, while they would go further
than does the present rule to prevent decrees from being held in terrorem.
They would also reduce the work of the courts. If need be, the period of
twelve years may be applied to decree debts of whatever amount, so far as

ders

insolvency proceedings are concerned. Mr. Krishnan brings to notice a
matter that requires remedying, viz., that a Small Cause Court decree can
be kept alive indefinitely so long as the conditions laid down in article
182 of the first schedule of the Limitation Act are observed.



SECTION IIL

GENERAL CONSIDERATIONS.

36. It is, I am sure, unnecessary to dwell at any length on the
theoretical aspect of unrestricted imprisonment for debt. A law which
enforces the contract when a man pledges his liberty in return for a loan:
is almost as hard to defend as a law which would give Shylock his pound
of flesh in similar circumstances. One has not to-read far to rea,l}ze .taha,t-
no one who has considered the subject has had the temerity to vindicate
indiscriminate imprisonment by an appeal to equity and moral justice.
Those who advocate its retention do so on the ground that in India, at
least, it is a practical necessity ; those who attack it are unanswered when
they impugn it as “ the barbarous expedient of a rude age, repugnant to
justice as well as to humanity,*” or as discredited and abandoned in all
civilized countries. Its effect on the individual capnot be other th.an
harmful. When he ought to be working to clear his debts he is main-
tained in idleness, a pensioner on his creditor. Many of the evils of

egarious imprisonment attack him, the more readily for the lack of
ggsci line and the absence of the moral antiseptic of labour. He spends
the d%y lounging and gossiping with his fellow-prisoners. Every body of
civil prisoners contains, besides mere unfortunates brought down by sick-
ness, failure of business or other misfortunes, a number of sw1'ndlers and
spendthrifts, men who have borrowed recklessly and men who are cheat-
ing their creditors by concealing their property. A civil prison isa school
of improvidence and, as with criminal prisoners, the greater adepts infect
the novices. Reformatory or deterrent action is likely to be negligible.
It is more probable that familiarity with this species of imprisonment,
and with the class of men who undergo it, will demoralize and degrade,
and that those prisoners who are purely the victims of circumstance will
leave the jail injured in mind and character, if not in body. Now that
the indiscriminate committal to prison even of criminal offenders is
discountenanced by enlightened opinion, surely the case must be a strong
one that justifies sending civil debtors to jail.

+  87. I do not however wish to overemphasize this aspect of the matter,

as everyone is agreed that imprisonment for debt is at best only the lesser:
of two evils. The other evil is, according to some prophets, the destructive:

effect which its abolition or indeed restriction wquld have on credit, an
argument used often enough to require some notice here. Now the first

essential of a sound system of credit is that only per.ons who have a fair-

ggospect of being able to repay should succeed in borrowing. It should
the business of the creditor, before making a loan, to satisfy himself on
this point by an inquiry into the borrower’s financial position and pros-

pects, and into the substance of his sureties, if any be offered. It is.

especially necessary in this country, composed so largely of agriculturists
who continually need to be financed, that the system of credit which the

law encourages should be a liberal one within these limits. The money-
lender has been described as a necessary evil, and there can be no doubt as.

to the necessity for him. The evil that he causes is, I believe, almost
wholly traceable to a single fact,—that he is willing to lend his money
“to nearly everyone who asks for it. The great defect of the existi

system of petty credit, and one that has been forced upon my atten-
over and over again during my inquiries (vide the cases quoted.

in paragraph 9) is that money can be borrowed with a fatal ease

* J.8. Mill

" where the terms should be moderate and the honest;
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and largely irrespective of the prospect' of repayment. One may divide
the loan transactions between moneylenders and their clients in this

country into two fairly distinct classes, (¢) loans made to men of some

substance on ascertained security, and (b) loans made to men of little
or no substance in a speculative manner. The first class of loans repre-
sents a sound system of credit. Ultimate default is rare, and a high
‘proportion of the cases never come into court. If a decree has to be
obtained, it is satisfied without proceeding to extremities. It is the
second class of loans that gives all the trouble. A vast amount of this
speculative business is done by moneylenders, especially by the less
reputable among them. The principle on which they work is one of
averages—they lend money freely at a high rate of interest in the confidence
that, by the power to compel repayment given them by the civil law, a
proportion of it sufficient to bring them in a fair profit will be recovered.
The debtor who can b_e squeezed pays for the debtor who resists all pres-
sure. It _follows that it is transactions of this nature that swell the volume
of litigation and lead to the immoderate use of coercive processes, espe-
cially warrants against the person. Sometimes one suit follows another on
the same loan, as the debtor is forced to go on borrowing in order to satisfy

-each decree ; and thus so far from terminating litigafion, the power of

arrest possessed by the decree-holder is a fruitful méthod of propagati

it. The abhility of the moneylender to carry on this sort ofpbusingezg r;%
directly traceable to the power of indiscriminate arrest and imprisonntent
which the law, as it is at present administered, places in his hands. It is
this power that enables him to dispense with proof of adequate material
security, and to lend money systematically on note of hand alone, confident
that in the large majority of cases when the screw is applied either the
debtor or some one interested in him will pay up, or that he will be able

‘to extort a bond in terms still more favourable to him than the preceding

one, armed with which he will again be able to threaten his victim’s liberty.
It would be otherwise if property alone—the property of the debtor
and his sureties—were relied on by the lender as security for the debt.
Much repklpss borrowing would be prevented, because the moneylender
would insist on the pledging or exhibition of adequate security.
Recovery would in the main be made only from those legally liable for the
debt. The debtor would not be coerced into extending the obligation in a
more burdensome form. I am convinced that a system of credit so exten-
sively based on these unsound lines is bad for all concerned. Itis bad for
the debtor, because easy borrowing begets foolish spending and the more
the facilities for borrowing are removed the more readily will persons who
are not in a position to borrow, and who in consequence get only the hardest
terms, accept alternatives such as curtailing their gxpenses and adding to
their income by work. It is bad for the moneylender, as it encourages
him in sharp practices and is a main source of his unpopularity. It is
bad for the courts, which it encumbers with a great mass of litigation,

.converting them, to a large extent, into debt-collecting agencies forusurers,

It is bad for the commur_nity as a whole in more ways than can easily be
specified but among which I may mention the diversion of capital from
industrial enterprises and the fact, which could be clearly demonstrated by

examples, that the extortionate usury and dishonest practices engendered

by promiscuous borrowing and lending are imported into transactions
\ above suspicion.

is this bad system of credit that the civil law should aim at sgp(;g;ssinlé
or at least reducing, while leaving every facility for sound loan transac.
tions, and although there may be other remedies, such as endowing the
courts with power to dispute the reasonableness of a contract with g
moneylender, I am convinced that the restriction of imprisonment for
debt to cases of mala fides would operate powerfully in this direction. and
that such a measure would not prejudiciall)ly affect loan transactions of the

better class. I do not disguise the fact that an apprehension to the
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contrary is entertained, as the opinions expressed by some of the judicial
officers consulted show. Thus Mr. Burn, District Judge of Madura,

writes : “ There would probably be an increase in the number of secured .

“loans. Transactions with persons unable to furnish any security would
“ decrease and loans to such persons would be saddled with more onerous
“ conditions.” The District Munsif. of Tinnevelly considers that “any
further restriction on imprisonment would cripple credit and make capital
shy. The credit of petty merchants and agriculturists would certainly
suffer.” On the other hand a number of those consulted think that no.
material damage to credit would result. I believe myself that fears of
this nature are groundless. We have, it_1s .true, tevs( materials Wlthm this
Presidency upon which to base a prediction, but if we may judge from
the effects of enactments elsewhere in force, c.redlt is too vigorous a
growth to be easily destroyed. As an exan}ple, in point, I would make
brief allusion here to the Deccan Agriculturists’ Relief Act. '

38. Deccan Agriculturists' Relief Act.—This enactment was introduced
into certain districts of the Bombay Presidency in 1879 after a series of
riots, in which debtors had despoiled their creditors, had given ground
for the conclusion that the agriculturist was in need of protection against
the exactions of the sowcar. With some .amendn.)ents, it continues in
force to-day. It applies only to 1ala.gé'iculturlsts and its main provisions, so

concerned with it, are— .
for a8 g? %geeggﬁe the court to go behind the bond, and to decide what
the debtor should in jusft;ice:i bgtreq uired to pay ;
lish imprisonment for debt ; o .
gg zg ggglare 1an%. not liable for a debt for which it was not specifi-
cally pledged. :

It will be seen that these innovations go very much further than th’e
mere abolition of imprisonment. In the first place, the moneylender’s
demand is open to scrutiny from the commencement of transactions with
his client, and the decree embodies no more than the principal advanced
together with reasonable interest. Next, no execution can 1n any
circumstances be taken against the person of the ]udgn}ent-dqbtsor.
Finally, only the debtor’s moveablgs are liable to attachment in satisfac-
. tion of the decree. It is clear that if legislation of this drastic character
has not resulted in an impasse between sowcar and borrower, the mere
restriction of imprisonment is not likely to have a disastrous effect on
cred%ﬁe operation of this Act has, almost continually since its passage
into law, been subjected to the closest examination by the Bombay
Government, so that there is on record. a mass .of evidence regarding its
working, whether judged from the point of view of the ryot or of the
- moneylender ; for it was universally recognised that a law which unduly

rejudiced the moneylender would be bound to react unfavourably on the

orrower. As recently as 1912 a Commission conducted an inquiry into
the working of the Act, which has admittedly provoked a great deal of
adverse criticism. and while finding that much of the special machinery
designed to prevent fraud and diminish litigation, such as village regis-
trars and conciliation courts, had proved a failure, it advised the retention
of the main provisions of the Act, namely those, the chief of Wh1cl} I
- have enumerated, which relate to the operations of the courts, expressing

the view that “ the bad results noticed on all sides are due much more to '
the manner in which it has been worked than to anything obnoxious in .

its provisions.” This recommendation, it seems to me, disposes of any
fear that so moderate a measure as imposing some restriction upon
imprisonment for debt would be seriously destructive of credit. Even
its total abolition in these Bombay districts, combined with other far
more drastic measures, has not produced this result. ‘“ The icul-

turist,” writes the Commission, “ gets harder terms from the moneylender .
than of yore, but he borrows less money from him. He would formerly,.
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when he could get cash easily, run up a long account of hand-loans
without a thought and would only realize léjs position when it has become
-hopeless. . . . The evidence placed before us in Guzerat “ leaves no
‘ doubt that the expenditure of the cultivating classes on marriages and
“funerals, especially the latter which are the heavier of the two in that

- “province, has greatly decreased. In the Deccan the people are less well

“to do than in Guzerat, and their ceremonial expenses are not such as
“they can cut down to a great extent, but we have evidence on many
“sides that the contraction of their borrowing power is making the people
“more thrifty. We have no evidence of any tendency for land to fall
“out of cultivation ; indeed, the poorest part of the population in the
“ country, the Deccan ryot, seems, in spite of a cycle of bad seasons since
“1897, to be better off than he was, more independent, less rooted to the
“go0il.” Other causes, the Commission acknowledges, have certainly coh-
tributed to this result. The effect of the Act on the moneylenders has
naturally been considerable. They have “lost heavily by the drastic
“treatment which they have received under the Deccan Act, and many
“of them have closed their business. In the Deccan they are
“ taking to shop-keeping, cloth selling and in many cases to cultivation,
“mostly of course through servants or tenants,*while in Guzerat, where
“ there is more industrial development, they invest their money in banks
“and mills, and in some cases lend at very reasonable interest to
“ co-operative credit societies.” Who will deny that any measure which,
to however moderato an extent, is likely to reproduce these results—thrift.
on the one side and the beneficial employment of capital on the other—
will be for the general good ? We cannot of course separately estimate
the part played by the abolition of imprisonment under the Deccan Act,
but it is noticeable that througilllout the discussions and investigations to
which the Act has given rise this is the measure which has least provoked
controversy. The 1912 Commission dismisses it in a brief paragraph
which is nevertheless worth quoting as affording some evidence that the
ivil Procedure Code is differently administered in the Bombay Presi-
dency, and that the courts there consider it incumbent on them'to make
some inquiry into -a debtor’s circumstances :—

, “Though the ordinary law now only permits arrest and imprison-
“ment for debt where the debtor will not pay, though well able to do so,

«“we favour the retention of the section exempting agriculturists there-

“from. The objections may now be more sentimental than real, but the
“subject is one on which there has been a great deal of feeling amon
“ agricultural classes in the past and, if the agriculturist debtor has the
* means to pay his debts, we think that they can and should be recovered
“ by methods other than imprisonment.” -

'_ 39, k'Co-ope‘rdtz've Credi Societies.—The same inference regarding the
/ maintenance of credit may be drawn from the worlaing of the co-operative.

societies in this Presidency. At the close of the year 1913-14 the number

. of credit societies gother than central societies) was 1,297, with a total

] The loans granted during the year aggregated 37 .
lakhs, of which 15 lakhs were granted for the pturpose of paying off prior
debts. Loans granted on the joint security of two or more members -

membersip of 94,568

- Bmounted to 206 lakhs; a sum of Rs. 21,000 was lent on the borrower’s
siinple bond, while the balance advanced was secured on property. ‘The
number of suits filed was 429, or less than one to every three societies, and

* 181 ‘¢laims were satisfied, leaving 390 decreed, obtained in the curreit and

previous years, still pending execution. 'In no single case was execution
taklen, ror has it ever been taken, against the person of the debtor; the
procedure is, in fact, wholly discountenance£ At the same time, no
‘money has been written off as irrecoverable. These few facts seem to me
to show that a sound system of credit, based on a purely property basis,
-can flourish in this country without the support of imprisonment for

debt. It would be unfair to the moneylender to assume that he is in ag .
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‘favourable a position as are these societies for recovering dues. They are
able to reject applications with a greater freedom than the sowcar can afford
‘to do, and have ways of procuring repayment which he is without. Still
the~co-operative method eof giving credit, 7.e., on ascertained security, could
undoubtedly be more closely approximated to by the moneylender than it
is at present, and anything that will tend to produce this result should be
welcomed. It is at least worth remembering that no amount of restriction

placed on imprisonment will prejudice the working of these societies. -

It may in fact enlarge their scope by reducing that of the sowcar, to
the advantage of the borrower who will get money at say 93 per cent.
.compared with treble or four times that rate. :

40. Imprisonmen! for debt in Hyderabad State—The law governin
imprisonment for debt in the Hyderabad State is similar in all essentia
respects to that contained in our Code of Civil Procedure. As however I
learnt that it was differently administered I applied for information on
the points . . o
°P 1(1) How is the law relating to this subject administered by the
‘Hyderabad Courts ? and ) o . |

Y (2) What effect has the method of its administration had on the
relations between creditor and debtor? '

The reply to these questions, kindly furnished by the Legal Adviser
to His Highness the Nizam's Government, is a8 follows :—

With regard to the first point, although the law relating to the imprisonment of judgment-
‘debtors is the same in Hyderabad as in British India, excepting where the decree relates to
immoveable property, yet in practice the arrest and imprisonment of judgment-debtors had been
-gystematically dis¢ouraged. So long ago as 1288 H., i.e., 45 years ago, it was speclﬁcally enjoined
.on the courts that before imprisoning a judgment-debtor they spogld b_e sa.tnsﬁed that he wag a
man of property, for it was explained that there was no use in imprisoning a mere pauper.
Later (in 1295 H.) it was explained that the above order meant that when the arrested judgment-
debtor pleaded poverty the decree-holder should prove that he was not a pauper ?.nd that he has
.concealed his property. The Courts were further instructed that before passing orders on a

' petition for imprisonment they should consider the general status of the dgfendant in order to be
gatisfied that he was a man of property, and that the money could be ransed. by other means a8
well. If it turned out that the decretal amount was rec_ovex:apla from the judgment-debtor in
other ways than by imprisoning him or if, in spite of hig }nabulty to prove that he was a pauper,
the court found that the application for arrest was being mac!e. purely out pf malice, tlu:n
imprisonment should not be ordered. The Judges were also enjoined to exercise great care in

. .administering these orders.

In the year 1303 H. shortly after the passing of the Civil Procedure Code (known ag’

. i No. 2) in which a provision almost similar to the one in force in British India regarding
‘gxa:l;t;gt of )the judgmenbl-)debtors had been introduced, when the first Sir .Salax: Jung inspected
the then newly reconstituted High Court, he found thg.t fopr persons were 1mprlsoned in execu~
tion of decrees, and on this he remarked that though 1{nprlsonn}ent in execution of decrees was
not against law, yet the practice of imprisoning people in execution of decrees should be resorted

to as little as possible. In consequence of the above remark with a view to give effect to it an’

elaborate set of rules was prepared and circulated for the infox;mation of the Subordinate Courts,
i nt of which were as follows :—
the were (I:)lpl(‘?:aperson shalPbe imprisoned unless it was primd .facie shown to the satisfaction
-of the Judge that the decree-holder had exerted himself sufficiently to recover the decretal
.amount from the judgment-debtor, or that such exertion would be fruitless owing to some
the ju ent-debtor. ) ,

A voluntary(:)c tII(f?fa p:rjsoggv?ho is arrested in execution of a decree is bronght before a court and
he pleads poverty an investigation should be made. as to his means in life, and until such investi-
gation, is completed he may be released on furnishing security to appear when called on, or

-allowed to remain in his own house in the custody of two peons, provided he pays their

salary. (¢) When a person is imprisoned in execution of a decree neither should his moveable

-property be attached, nor should a sale of any of his property be gﬂected 8o long a8 he continued
to be in prison except for special reasons to be recorded in writing, because under the circum-
stances the loss ‘which would accrue to the judgment-debtor by such attachment and sale would
far outweigh the benefit that would accrue to the decree-holder. , .

' It will be seen from the above that the right to imprison ajudgmenbdpbto.r, though admitted

‘in theory, had been hemmed in with 8o many restrictions that in practice it ha.s been, and is
still, very difficult to satisfy the courts before obtaining a warrant of arrest. A series of decisions
‘of the High Court has emphasised and given point to the principles above enunciated, and have
aniformly held that unless it was proved that the judgment-debtor has mala fide concealed his
properties, or recklessly horrowed, or dishonestly wasted his property so that it may not be
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available for paying his judgient debt, or that the money could not be recovered from his other-
properties, he should not be imprisoned. The necessary and obvious result of the rules and the
decisions above referred to is that decree-holders very rarely resorted to arresting judgment--

* Stat ¢ showing th ber of tod debtors, z'm;i this is very well exemplified by
atement showin € numper o ersons arreste the ﬁ : . . .
and imprisoned for debt by the State. Courts of showg:l}f:: di‘:‘flll) heg‘ byrt,hgﬁlfgl;ipoun, Whlzh
Hyderabad during the last five years. ] g a period o _five years the

. ] highest number of applications in any one year:

Arrested. Impri- in which arrests and interim (if I may use the

_ o %3 so":d' word) were allowed was only 50, and the-
Fasli 11312% R 1 lowest 23, and the percentage of cages in which.
T ) S 1 the judgment-debtors were actually imprisoned
w132 T L 30 3 was between 33 and 18. The total number of"
<., 1323 ., .. .. B3 5 persons imprisoned within this period was only
. Total ... IE) ig 16, .., 3 on an average for each year. When

it is remembered that so large a number as.
. 17,400 (approximately) execution' cases on the.
average are filed every year, it will be readily admitted that, gven deducting a fairly large per--
centage of cases from the aﬂqve as relating to immovable properties, the remainder is quite a.
sufficiently large number to bring out prominently the fact that arrest and imprisonment are very
distant and light factors, and do not in fact enter into the calculations of the decree-holders, in
the realisation of their decretal amounts. This brings me to the consideration of the second of”
the two points above referred to. ’ .
5. From the foregoing account of the manner in which the law ig being administered, and
from the extremely limited number of imprisonments actually made, it ig clear that there are not
sufficient materials on which to base any reasonable or fairly accurate conclusions as to the effect
of imprisonment on the relations between debtors and creditors. If however I may venture to-
hazard an opinion based on my personal experience of His Highness’ Courts for nearly twenty-
five years I may state that generally speaking the money-lenders do not, in spite of the very great.
difficulty in arresting their defaulting debtors, appear to have hesitated in entering into large loan
transactions with them. Occasionally there have been serious complaints by the creditors against
the practice which throws so much obstruction in the way of recovering moneys decreed by courts,.
but nearly all of them were in respect of debtors who, being in a position to pay and immune from
arrest, have successfully evaded the process of the courts ; and the fact that there is no time limit
up to which decrees could be executed more than makes up for the disability regarding the-
arrest of the debtors. Another fact that has struck me is that in His Highness’ Dominions there-
is not the dame strained relation between the creditor and the debtor such as I have noted in parts.
of British India with which I am acquainted. It is not possible to premise accurately how far
this is due to the disability under consideration, but there is no doubt that the fact is there. It
may not unreasonably be assumed however that the absence of facilities for arrest is one of the-
leading causes of such a position as the old ideas regarding the relative value of Izzat and money
irrespective of the actual resources in men and money are still strong in the minds of the people..
‘ 6. In conclusion I would observe that in my opinion the power to arrest debtors in execution,
of decrees should not be totally taken away from the courts. An enabling provision has therefore
been made in the new Code of Civil Procedure for His Highness’ Dominions. Even in England
although an Act for the abolition of imprisonment for debt had been passed in 1369 yvet it would
be found that it was not a total abolition. The fear that there is a chance of being imprisoned
for default of payment of the judgment debt, if not the actual imprisonment is bound to act as.

a deterrent at least in the case of those recalcitrant judgment-debtors who being possessed of
means decline or neglect to pay their debts. . :

Here then we have, in a State adjoining the Madras Presidency and in
all essential respects similarly circumstanced, imprisonment for debt
restrained within the narrowest limits. Only one debtor is imprisoned
for every 5,800 execution applications, compared with one debtor
imprisoned for 165 such applications in Madras. Yet the moneylender
still carries on his trade unchecked, and the courts apparently find no.
insuperable difficulties in administering the law.

41. The English Law.—Further light, if allowance be made for-
differences in conditions, is thrown on this subject by experience gained
in England of the working of the law relating to debtors. The English
law regulating imprisonment for debt is mainly contained in the Debtors
Act, 1869 (32 and 33 Vict., C. 62). For non-payment of a judgment-debt,
the debtor may be committed to prison for a period which may amount to
six weeks or until payment is sooner made. Before such an order is
made it must be proved to the satisfaction of the court that the debtor:
either has or has had since the judgment the means to pay the amount
due, and has refused or neglected to do so. What is satisfactory proot of
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1heans to pay depends on the facts of each case. The burden of proof is
generally on the creditor. The procedure is bxjieﬁ}f as follows.* An
application for leave to issue a summons to commit a judgment-debtor to
prison may be made ex parte and without any affidavit. "A printed form
must be filled up by the applicant, which, if he gives leave, the Judge will

endorse. The summons must ordinarily be issued not less than ten clear

days before the hearing. “When the summons comes on for hearing, the

judgment-creditor must adduce some evidence that since the judgment -

the debtor has had means with which he could have paid the debt. This
evidence may be given by an affidavit or by oral examination of witnesseg.
If the debtor does not attend the hearing he may be committed in his
absence on proof of means and that the summons has been served. If
upon the hearing the debtor satisfies the court that a receiving order has
been made against him, or that he has been adjgdicated bankrupt, no
order of commitment can be made. A court, LF it have bankruptcy
_jurisdiction, may instead of a commitment order make a receiving order

i) with the consent of the creditor and (ii) on his paying the prescribed
%ee. If the court has no bankruptcy jurisdiction, but thinks that a
receiving order ought to be made instead of committing, it can transfer:
the case to the court having such jurisdiction. ‘

In 1908 a Select Committee of the House of Commons was appointed to
inquire into the subject of imprisonment for debt, and gresented its report
in the following year. In this report it recommended that, subject to some
modifications, the existing law should be retained. At the same time it
published a draft report, negatived only by six votes to five (the Chairman,
who drafted it, not voting, so that the committee was in fact equally
divided), in which the entire abolition of the system was yoposegl. Bot
these reportst are full of interest to every student of this subject, and
though no course could be more dangerous than to apply at random.to India
conclusion drawn from English conditions, they afford in several respects
such valuable corroborative support to views which I had already formed,
and in fact recorded in this report, on a consideration of the circumstances
‘of this country, before these reports came into my hands, that I may be
pardoned for transcribing a few excerpts. The effect on credit of the
power to imprison is thus described :—

: The extent to which working men, clerks of all kinds and cel:tqin classes of the .Civil Ser-
vice are in the hands of money-lenders is, according to Judge Sir William Selfe, appalling. The

borrowing of money by impecunious persons is rarely advisable, while the temptations held ount

'by moneylenders and their touts has grown to be enormous . . . .. The bx?siness of money-
lending and the other business referred-tq have been encouraged by and rest mainly on the power
of committal. (Report, paragraph 25.) - o .
“We have received overwhelming evidence that the gredlt given to .the wage-earning
olasses, dependent upon the power of imprisonment for debt, is grossly excessive. It may with-
out exaggeration be described as a gocial canker, at all events in some districts. The following
are samples of the mass of evidence submitted to us:— ) i ) o
“The system of credit and imprisonment for debt in this country is very injurious to the
working classes. I see a great deal of misery every dpy through it, ?,nd l:mmes broken up.”
“Credit is given right and left without inquiry because of imprisonment for debt, and it
is given at a price which allows a profit after the debtor has been sued in court, and the fees for
the machinery of the court and all other fees are pm_d. 5 .
“(Credit only handicaps a man. If a man is once in debt he has a weight l.;angmg over
him which he cannot get rid of If you once start living on your credit you cannot
nn .
got ont Of“lﬂ [imprisonment for debt] demoralises the person who receives it, leads to reckless
_credit on the part of the givex)', and creates a new form of scoundrel, because it makes credit easy.”
t, paragraph 16.
(Dtaﬁ;n%cvﬁgligg zae’quires,that greater care should. b.e exerciped in tpe giving of credit. It
has been suggested to us that often a tradesman is unwilling to give credit; but knowing that if
he refuses a rival will give it, he is drawn in against his will by the pressure of competition.
(Draft Report, paragraph 26.) .

¢ Halsbury, Vol. IL, Bankruptcy and Insolvency, Part IIL
+ They :1:{ published in Vol?C VI of the Law Times, 1909,
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In the "Report the maintenance of the existing system is advocated in
the following terms :—

“ We consider.that a credit system is based, among other things, on the knowledge of
creditors that in such exceptional cases as these [i.e. of wilful default, ete.] there is power of
compulsion. This power of compulsion therefore assists the giving and receiving of credit to the

" mutual advantage of giver and receiver in the vast majority of cases. We think it would be
wrong 'to deprive such transactions of the sanction which they derive from the knowledge that
both parties to each credit transaction have that breaches of faith can be dealt with by such com-
pulsion as section 5 of the Debtors Act gives.”

.The Draft Report, on the other hand, emphasises the evils which,
even under the restricted form of imprisonment obtaining in England, it
believes to exist :— ;

The existing system is expressly defended on the ground that, whatever its drawbacks
may be, it does serew the money out of the debtor, and its advocates triumphantly emphasise the
fact that, while the number of debtors imprigoned is undoubtedly large, say an annual average of
10,000, it is only a fraction of the number of warrants of commitment issued, which amount
:annually to 150,000. We must point out, however, that the money which is paid by the debtor
to the creditor is very generally obtained by him either by begging it from his relatives and

friends or by borrowing it from a moneylender at extortionate rates of interest. Asg Judge Parry -
gaid :— ’

... “Imprisonment for debt is really made the means of blackmailing the relatives and.
friends of the debtor.” (Draft Report, paragraph 12.)

It seems to us that if the people who have to pay to keep the debtors out of prigon are not

the debtors themselves but their friends, the system stands self-condemned. (Draft Keport,
paragraph 15.) \ '

On the subject of bankruptcy the Select Committee observes —

~ Bankruptey is an impracticable remedy in the case of a. working-man ; he has no estate

to administer and the disabilities as to status consequent on bankruptcy do not affect him ; the
existing fee of £10 on filing the  petition is also too large a sum for him or his creditors to pay.
o The appointment of a receiver would be useless as there would be nothing to receive ;
-80 would attachment of debts, for he has no debts owing. (Report, paragraph 18.)

Among other amendments of the law the Committee proposed— .

(@) that the maximum period of imprisonment shOuII(;. be reduced

_ from forty-two to twenty-one days,

(b) that in order to facilitate the inquiry prior to committal judges
should have power to accept evidence of means other than
legal evidence, e.g., certificates as to wages from employers,
-gtatements of the bailiffs of the court, evidence not on oath
and other hearsay evidence. o o

I have no information whether these proposals have yet been adopted.
Some further interesting facts regarding the working of the English
system may he read in T%e Solicitor’s Journal and Weekly Reporter (issues of
October 28th, 1911, August 31st, 1912, January 11th, 1913, and October 11th,
1913). The general result of experience gained in England is to show
that, even with the safeguards which exist against the immoderate inflic-
tion of imprisonment, the courts find it hard to hold the balance even
between creditor and debtor, and a good deal of dissatisfaction has been

-oxpressed by County Court Judges and others with the manner in which

the law is working.” Indications are not Wanting that before very lon
the application of imprisonment will be still further narrowed, if not-

-entirely revoked. ‘



SECTION IV.

SUMMARY OF RECOMMENDATIONS.

42. 1 summarize below the proposals which have already been made in
Section II of this report, the main change suggested being to make obliga-
tory upon the courts the procedure which the Debtors Act made only
permissive. Experience has shown that in no other way can the intention
of that enactment be given effect to. By far the most urgent of the other'|
changes suggested is that which would give the court power at any time,
, to vary the method of

i} and without the consent “of the décree-holder

lpaying the decree amount, ——————-_____

+ Sabsristedrens
encten \ e

. . On the presentation of an application for the imprisonment of a.
judgment-debtor, the court should issue a notice calling upon him to-
~appear upon a specified date and show cause why he should not be com-
mitted to prison. This notice should only be dispensed with, and a
. warrant of arrest issued, where, the court considers, for reasons to be
recorded, that the judgment-debtor is unlikely to appear in.obedience to

the notice (paragraph 27). .

I1. On the appearance or production of the jud

the court, the court should examine him touchin

ent-debtor before

his ability to pay the:

amount of the decree, or, if that amount is payable by instalments, the
amount of any instalment thereof. If the judgment-debtor pleads inabi-

lity from poverty or other sufficient cause to Ii?

- the court should hold an inquiry into the trut

at the same time take into consideration any such al

y the required amount,
of his Il)lea, and should

egations of the-:

decree-holder as are referred to in order XXI, rule 40 (2), Civil Procedure-

Code (paragraph 31).

IT1. If the court finds, as a result of this inquiry, that the judgment- -

debtor is unable to pay the debt, and has been unable to do so since the
date of the decree or order, it should disallow imprisonment ; provided

that if it appears to the court that the judgment-debtor, whether because..

he possesses some assets or for any other reason, ought to petition in
insolvency it may release him on his giving security that he so petitions.

within one month (paragraph 31).

IV. The court should have power, during the pendency of an inquiry,
or to enable a judgment-debtor to pay the amount of the decree or to file
an insolvency petition, or for any other sufficient reason, to commit him
to the custody of one or more officers of the court, with permission to
visit any place approved by the court. This power should be in addition
to'the power of the court to remand to the civil jail or to release on

security (paragraph 32).

V. Upon the admission of an insolvency petition a receiving order.

ghould be passed, and all execution against the petitioner should there--

_ upon be stayed (paragraph 14).

VI. The cost of insolvency proceedings in phe Presidency town

“should be reduced (paragraph 13).

VII. The power of a court to order that payment of the amount of a
ddcree shall be postponed or made by instalments, and to vary the terms
of any such order previously made, should be exerciseable at any time,

the decree-holder receiving notice but his acyuioscence not being .

netessary (paragraph 33).

‘¥I11. The maximum .penod of detentioﬁ of a judgment-debtor in the -
civil jail to be six weeks in all cases (paragraph

34).

Ld

39
.

IX. The period-of limitation for the execution of decrees of small
amount to be reduced, and a three years’ limit to be set to execution
against the person (paragraph 35).

Amendment -Nos. I to IV and VII can be effected by the High
Court by virtue .of the ‘power to make rules conferred by section 122 of
the Code of Civil Procedure, and subject to the sanction required b
section 126. Proposal No. V requires the amendment of Act IIT of 1907,
and Nos. VIII and IX require the amendment of sections 65 and 48
respectively of the Code of Civil Procedure. ,

-92ud March, 1915. 'A. J. CURGENVEN. .
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APPENDIX I

CASES SPECIALLY INQUIRED INTO.

A.—MADRAS ("ASES.

CASE No. 1.
" ‘Debtor.—Muttayya Asari, Goldsmith, Triplicane, Madras.

Suit.—No. 12498 of 1908, Small Cause Court, Madras, on a promissory note for Rs. 200, ddted’
15th July 1906, interest 21 per cent., three executants, Rs. 60 principal repaid. Decree for-
Rs. 210 + Rs. 45-2-0, dated 9th October 1908.

Erecution—() and (ii) Two applications for arrest warrants, in 1911 and 1913, unexecuted.

Rs. 229 paid.
(iii) Debtor arrested 21st August 1914 for Rs. 68-8-0. Released next day on payment of’

money into jail. *

Further particulars.—The debtor obtained the money, the other two signing as sureties, for-
trade expenses. The sum of Rs. 229 was repaid by the sureties, debtor afterwards reimbursing
them. He was formerly employed by Messrs. P. Orr & Sons, but left them as his health broke
down. When he was arrested his wife’s brother paid the decree debt. There were no terms.
fixed: as to repayment, as debtor has no property and only makes a small income by goldsmith’s

work.
Commentary.—Disinterested payment of a pauper’s debt by a relative in order .to save him

from imprisonment.

CASE No. 2.
Debtor.—V. Raghavalu Nayudu, Stable-keeper, Madras
Suit.—No. 55 of 1913, Small Cause Court, Madras, for seven months’ hire of jutka and pony
at Rs. 7 per mensem. Decree for Rs. 49-10-10, dated 16th January 1913.
Ezxecution—(i) Attachment of moveables : plaintiff took no steps.
(ii) and (iii) Arrest warrants : plaintiff took no steps.
(1v) Arrested 22nd May 1914 for Rs. 38-4-6. Released the same day, the amount being-
paid to bailiff,
Further particulars. —Debtor is now without occupation or possessions, and lives on his.
brother and nephew. The decree amount was paid by one Muniswami Mudaliyar, who hired
.the jutka referred to above from debtor. The payment wag made for no consideration, or terms
a8 to repayment, and ag Muniswami is now dead it is unlikely that repayment will be made.
Commentary.—Satisfaction of the claim fell on a third party interested in the debtor owing:

to the latter’s arrest and inabiljty to pay.

CASE No. 3.

Debtor.—Shaik Ismail Sahib, butcher, Madras.

Suit No. 6479 of 1911, Small Cause Court, Madras, by a Marwari on a promisssory note for:
Rs. 70, dated 10th February 1911, interest 36 per cent. Decree for Rs. 73 (Re. 1 having been
pmd)+Rs 18-2-0, dated 4th May 1911.

Ea:ec'utwn—-—(l) to (vii) Five attachments of moveables and two arrest warrants. - No satis-
faction obtained.

(viii) Debtor arrested 29th March 1914 for Rs. 86-4-0. Released 15th May 1914 on
payment of Re. 10, balance to be paid in monthly instalments of Rs. 3.

Further particulars.—Debtor is a butcher earning about Rs. 20 a month and supporting seven
persons. He has no property and other debts amounting to about Rs. 60. He has not paid any
instalment towards the decree debt, and creditor has taken further execution against him. He
cannot afford to file an insolvency application.

Commentary —The money-lender was unusually prompt in filing his suit, and unusually
energemc in taking out executlon. probably because he knew the debtor was a man of no substance.
This is the sort of case in which ,money is lent purely on the security provided by the power to
imprison, the risk being reflected’in the high: rate of interest charged. The court ought to have
inquired into the debtor's circutstances when the decree was passed, and to have made an order
" for payment by instalments proportioned to his means. If this order was not complied with,

imprispnment would have been Justlﬁable

CASE Nos 4,
Debtor.—-—'_[‘. Kx‘ishn i Nayakar, contractor, Madras.
* Suil.—No. 8322 of ﬁmall Cause Court, Madras, on a promxssory note for Rs 200, dated
3rd December 1912, inter per cent. Decree for Rs. 171 + Rs. 32-10-0 (Rs 80 having been,
paid towards principal), dated 6th March 1914,
Execution.—(i) Arrest : warrant unexecuted.
(ii) Arrest for Rs. 87—8—0, paid to baxhﬁ on arrest of debtor.
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Further particulars.—Debtor has proper&, inclading a house worth about Rs. 2,500, and is
‘regpectablygonnected. As soon as he was arrested one of his friends paid the decree debt. The
money advinced will probably be repaid. .

Commentary.—Imprisonment was efficacious, and may be justified on the ground that the
debtor had means to'pay the debt: but it would have been far better justified had some judicial
proof been required of that fact. The burden of discharging the debt primarily fell on a friend.
‘Execution against property would probably have succeeded.

‘CASE No. 5.

Debtor—Kanna Pillai, milkseller, Aminjikarai, Saidapet.
Suit.—No. 2139 of 1913, Small Cause Court, Madras, by a Marwari on a promissory note for

Rs. 70, dated 9th March 1911, interest 75 per cent. Decree for Rs. 140+ Rs. 32-8-0, dated
. -3rd March 1913. .

Ezecution.—(i) Arrest : not proceeded with. i
(ii) Arrest for Rs. 168-8-0 on 20th February 1914. Debtor released on 21st March 1914
-on payment of decree debt into jail.

Further particulars.—The debtor is described as a poor shepherd having one cow, whose
milk his wife sells in the paracheries of Madras. He lives in a thatched house worth about
Rs. 200. He has other debts amounting to about Rs. 150. The decree debt:was paid by his
mother’s sister, who lives at Chingleput. She paid the money in order to release her nephew,
-and there is no understanding and little prospect that it will be repaid.

Commentary.—A relative came forward with the money after the debtor had been a month
in jail. He ought not to have been imprisoned.

‘CASE No. 6.

Debtor.—Abdul Aziz, Retired Havildar, Madras.

Suit.—No. 5058 of 1909, Small Cause Court, Madras, by a Marwari on a promissory note for
Rs. 50, dated 18th April 1908, interest 75 per cent. Debtor paid Rs. 22-10-0 towards interest.
Decree for Rs. 61-12-0 + Rs. 9-11-0, dated 22nd April 1909. .

Ezecution.—(i) and (ii) Arrest warrants : not proceeded with.

(iii) Debtor arrested for Rs. 94-13-3 on 18th April 1914. Released 6th May 1914 on

payment of Rs. 10, balance to be paid in monthly instalments of eight annas.

Further particulars.—Debtor has no property or other debts. He lives solely on his pension
-of Rs. 5 a month, He has no funds to apply in insolvency.

Commentary.—The case was a fit one for an order to pay by instalments. The debtor was
quite unable to pay the whole sum in a lump, as the court would have found on inquiry.

CASE No. 7.

Debtor.—Tangavelu Mudaliyar, clerk in Railway Locomotive Department, Madras.

Suit.—No. 14895 of 1913, 8.0.C., Madras, by a Marwari on a promissory note for Rs. 150,
dated 29th Septewsber 1912, interest 24 per cent. Debtor paid Re. 45. Decree for Rs, 124 +
Rs. 28, dated 29th October 1913.

Execution.—(i) Attachment of goods : not proceeded with, ’

(ii) Debtor arrested 25th March 1914 for Rs. 116-6-0. Released 2nd April 1914 on

payment of decree amount.

Further particulars.—Debtor earnsa salary of Rs. 14a month. His father left him over
Rs. 2,000 three years ago. He has squandered this, is now heavily in debt, and spends his time
-evading his creditors. In order to obtain his release he borrowed money with the help of hig
brother-in-law from a money-lender at 24 per cent. He has no property beyond a few vesgels
worth about Rs. 20,

Commentary.—A spendthrift on whom the ease with which money can be borrowed has had
fatal effects. Release from jail obtained by further borrowing, in which a relative hag become
involved. :

CASE No. 8.

Debtor.—T. Ramasesha Ayyar, hotel-keeper, Madras, * ]

Suit—No. 3966 of 1914, 8.C.C., Madras, on a promissory note for Rs. 100, dated 11th June
1912, interest 24 per cent. Decree for Rs. 148-8, dated 16th March 1914, Rs. 15 principal having
been paid. a

i')a:wmtion.——Arrested 7th August 1914 for Rs. 148-5-0. Released 8th August 1914 on
paying Rs. 20 into court and undertaking to pay the balance in monthly. instalments of Ras, 5,

Further particulars—The debtor makes an average monthly income of Rs. 50, and has
. property in Trichinopoly district worth about Rs. 3,000. He has othef decrees outstanding against

him, viz., one for Re. 130 and one for Rs. 600. He was arrested on account of the formér, and

agreed to make payments in Rs. 15 monthly instalments. He kas notgairied out his undertakings,
but pays each creditor two or three rupees monthly, and they these payments. He is
“well-meaning but a bad manager, a8 with his income he ought to succeed in keeping out of debt.

Oomment

ary.—Facilities for obtaining credit are largely answerable for his indebtednesss If

he court had inquired under order XXI, rule 40, it would probably have found that he was liable
0 arrest on the ground that he had assets sufficient tq discharge the decree amount.
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- CASE No. 9. : L

Debtor.—K. Kuppan Chetti, butcher, Madras. . '
Suit—No. 8807 of 1912, 8.C.C., Madras, on account for sheep delivered. Decree for
Rs. 11-1-0, dated 29th July 1912.
Ezxecution—(i) Arrest warrant,
(ii) Attachment of goods, all not proceeded with.
(iii) and (iv) Arrest warrants, : ,
(v) Arrest warrant issued 22nd July 1914 for Rs. 12-7-0. Not executed as plaintiff certified
satisfaction. .
Further particulars.—Debtor is now a cart-driver earning about Rs. 20 per mensem. . His
mother, who lives with him and who is a rice seller, paid the decree debt. Debtor has other debts
amounting to about Rs. 50, and no property.

Commentary.—An instance, not a very flagrant one, in which the burden of paying the debt
fell upon a relative.

.CASE No. 10.

Debtor—A. Kanna Pillai, milkman, Madras. .

Suit.—No. 9?96 of 191_1, 8.C.C., Madras, by a Marwari on a promissory note for Rs. 75, dated
20th April 1910, interest 36 per cent. Decree for Rs. 85-6-0, dated 15th August 1911.
Ezecution.—(i) Arrest : not proceeded with.

(ii) Debtor arrested on 24th January 1914 for Rs. 80~12-0. Released 10th February 1914 -
on paywment of amount into jail. o '
Further particulars—Debtor lives in his own house and has no éther property. He paid
the debt by pawning some jewels at 12 per cent. interest. The money was actually borrowed by
the other signatory of the note, and debtor remained some time in jail in the hope that this man

- would pay up, but he did not do so.

Commentary.—Imprisonment may be justified on the ground that debtor had the means to-
pay.

CASE No. 11,

Debtor.—Mahamed Yakub Sahib, peon in Electric Corporation office, Madras. .

Suit.—No. 5734 of 1914, 8.C.C., Madras, by Abdul Karim Sahib for a loan of Rs. 14 less Re. 1
paid. Decree for Rs. 14-14-0, dated 17th April 1914, ‘

Ezecution.—Arrested 12th August 1914 for Rs. 15-6-0. Released 29th August 1914 on
payment of money to jailor.

Further particulars—Debtor is a peon living on his pay, and with no property worth
mention. He satisfied the decree by pawning his wife's jewels.

Commentary.—Imprisonment secured payment which other means would probably have.
failed to do. .

CASE No. 12.

Debtor.—Nargsimhulu Nayudu, gumasta, Madras.

Suit.—No. 3465 of 1913, 8,C.C., Madras, by a Marwari on a promissory note for Rs. 200, dated
14th December 1912, interest 4 pies per rupee (25 per cent.). Decree for Rs. 212-6-0 + Rs. 42-4-0,
dated 14th March 1913. ,

Ezecution—Arrested on 19th April 1913 for Rs. 259-—0\-6. Released on 21st April 1913,
plaintiff certifying satisfaction.

Further particulars.—Debtor pawned his wife’s jewels and paid the amount. He then sold
the two houses which he owned in Madras, redeemed the jewels and paid debts aggregating:
Re. 5,600. He has now no immoveable property and no debts, and is working as gumasta under
a Nattukottai Chetti on Rs. 7-8-0 a month. .

Commentary.—Imprisonment was deserved, as the debtor had the means to pay the debt, and
had his own conduct to thank for being arrested. Execution could have been taken against the-
houses in Madras, but it would have been more troublesome. :

CASE No. 13.

Debtor —Sampsathu Mudaliyar, po occupation, Red Hills, Saidapet.

Suit.—No. 15011 of 1912, 8.C.C., Madras, by a Nattukottai Chetti on a promissory note for
Rs. 200, dated 9th October 1911, interest 24 per cent. Decree for Rs. 247-1-1 + Rag. 45-15-0
dated 2nd December 1912. - '

Ezecution.—Arrested 6th March 1913 for Rs. 305-2-1. Released next day, plaintiff certify-
ing full satisfaction. :

- Fyrther particulars—Debtor i8 the youngest.of three undivided brothers possessing
property worth about Rs. 20,000. He is a spendthrift and got seriously into debt by betting
etc. When he was arrested his eldest brother paid this and other debts, debtor executing:;
formal discharge of his right to a share in the family property in return for a monthly
maintenance allowance of Rs. 20.

Commentary.—A rake’s progress, accelerated by the accommodating attitude of

A ‘ ; ated | the money-
lender. . Imprisonment w‘deserved, and an inquiry would have elicited this fact. -

.. CASE No. 14.

-Debtor.—A. Rangaswami Ayyangar, landholder, Tiruvallur. .

Suit.—No. 7143 of 1912, 8.C.C., Madras, for arrears of maintensnce due to wife." Decree
for Rs. 33 + Rs. 8-10-0, dated 7th May 1912. )
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‘ Ezecution.—Arrest warrant issued for Rs. 44-15-3 and returned unexecuted as plaintiff
-certified full satisfaction on 17th April 1913. -
Further particulars—Debtor was clerk to Mr. J. C. Adam, and owned a house and some
land. He n;ortgaged the house for Rs. 5,000 at 10 per cent. and paid the decree debt and other
-debts. He is now managing his land, worth Rs. 5,000, at Tiruvallur.
Commentary.—Arrest was deserved, as debtor had the means to pay.

CASE No. 1s.

Del{t(m——G. Kothandaramayya, clerk to a Komatti, Madras.

. St_ut.—-No. 12911 of 1913, 8.C.C., Madras, for the return of jewels (or their value) pawned
with him. Decree for Rs. 60 + Rs. 15-8-0, dated 26th September 1913. '

Ezecution.—Debtor arrested for Rs. 78-2-0 on 17th April 1914. Released 7th May.1914
-on payment of Rs. 25, balance to be paid in monthly instalments of Rs. 25.

Further particulars.—The debtor was employed by Messrs. Oakley, Bowden & Co. as a
broker on Rs. 15 a month. He lost this employment when imprisoned and is now a clerk under
a Komatti on Rs. 12. He has no property, is unable to support his wife (who now lives with her
father) and has been unable to pay the instalments as promised.

Commentary.—Not a fit case for imprisonment in the first resort. The debtor was unable to
pay the decree amount in a lump sum, and the immediate result of imprisonment was to
loge him his employment and still further to diminish his ability to pay. The Court should have
inquired into his circumstances and fixed instalments according to his means. He could then have
been imprisoned on failure to pay according to this order.,

CASE No. 186.

Debtor.—Abdul Khadar Sahib, butcher, Madras.

Suit.—No. 372 of 1911, S8.C.C., Madras, by a Marwari on a promissory note for Rs. 165,
dated 15th February 1910, interest 24 per cent. Decree for Rs. 201-5-0 4+ Rs. 26-9-0, dated
21st January 1911.

Ezxecution—(1), (ii) and (iii) Attachments of goods : not proceeded with.

(iv) Debtor arrested 25th April 1914 for Rs. 275-8~0. Released 18th May 1914 on pay-
ment of Rs. 25, balance to be paid in monthly instalments of Rs. 5.

Further particulars.—Debtor paid the Rs. 25 by pawning his wife’s jewels. He has not
redeemed them, has paid nothing further towards the decree, has no property and debts amount-
ing to about Rs. 300. He earns about Rs. 20 a month as a butcher, and has twelve persons to
support. He is unable to present an insolvency application owing to the expense.

Commentary.—I1lustrates the ability of a man of no substance to contract debts. The Court
" ghould have made the decree anount payable by instalments in the first instance. The debtor
,could then have been imprisoned on failing to pay according to this order.

‘CASE No. 17. ,

Debtor—R. Rajagopaul Nayudu, betel-leaf seller, Madras,

Suit.—No. 10438 of 1914, 8.C.C., Madras, for Rs. 33-11-6 being an account for ghee deli-
vered in December 1913. Decreedor Rs. 33-11-6 + Rs. 4-11-0, dated 19th August 1914,

Execution.—Debtor arrested 19th September 1914 for Rs. 39-3-6. Released 21st September
1914 on plaintiff certifying that debtor had paid Rs. 10 and would pay balance in Rs. § monthly
instalments.

Further particulars.—Debtor has no property, but maintains himself by selling snuff. He
did not actually pay plaintiff any cash, but obtained his release by executing a promissory note
for Rs. 40 at 24 per cent. interest. Creditor has since certified full satisfaction.

Commentary.—Shows how a debtor who cannot pay is induced by imprisonment to renew
his liability.

‘CASE No. 18.

Debtor.~—Kannappa Achari, goldsmith, Madras.

Suit—No. 2335 of 1914, 8.C.C., Madras, on a promissory note for Rs. 100, dated 20th
February 1913, interest 36 per cent. Rs. 20 paid. Decree for Rs. 109-8-0 + Rs. 24-15-0, dated
19th February 1914. ‘

Ezxecution.—Debtor arrested 25th March 1914 for Rs. 137-2-0. Released 25th September
1914 on expiry of time.

Further particulars—The debtor signed the note as surety for a friend. He was working
a8 8 goldsmith and had no property. 'No part of the decree amount was realized. Debtor hag
left Madras and no further inquiries are possible,

Commentary.—The creditor imprisoned for the full period a debtor who apparently had no
means of paying the debt.

CASE No. 18. , .
Debtor —Muniswami Eﬁpb‘paé xgcg-se;}er, Madras. .
Sust.—No. 7629 of 1913, 8.C.C., Madras, for Rs. 44-15-0, being balance d .
ssle of roe, Decree for Bs, £4-13.0'4 Re. 5-0.0, daied 15th July 1913 ® due on account of
wecution.—Debtor arrested ugust 1914 for Rs. 55-2-0. Released 12th
plaintiff certifying full satisfaction. August 1914,
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. .
Further particulars.—Debtor was impleaded as surety for the payment of the account.
He has no property and is’working as a cooly and earning As. 8to As. 12 per diem. His son
:secured his release by executing a fresh promissory-note for Rs. 60 in plaintiff’s favour.
Commentary.—Imprisonment, which was not justified as the man had no means of paying the

o. debt, involved his son in debt. |

-CASE No. 20.

Debtor.—Syed Lal, pensioned gepoy, Madras. )
Swuit.—No. 7219 of 1911, 8.C.C., Madras, on a promissory 'note for Rs. 25, dated 2nd May 1909,
interest one anna per rupee per month (75 per cent.) Rs. 17 paid. Decree for Rs. 23 + Rs. 6,
- dated 11th May 1911. )
FEzrecution—Deblor arrested 19th August 1914 for Rs. 35-1-0. Released 20th August 1914
on payment of Rs. 5 and undertaking to pay balance in Rs. 1-8-() monthly instalments.
Further particulars—Debtor, whose age is given as 85, is solely dependent on a pension of
Rs. 4 a month. He borrowed the money thinking to open a small shop, but his great age
prevented him from making a success of it. He declares that he did not receive the full sum
named in the promissory note. He managed to find Rs. 5 to secure his releage with, and the
. creditor agreed to accept one rupee per mensem as he was unable to pay the Rs. 1-8-0 originally
stipulated for.
Commentary.—The interest was exorbitant, and the Court might in the first instance have
-ordered payment by instalments of say As. 8 a month. It was not a fit case for imprisonment.

CASE No. 21.

Debtor.—P. Mahomed Hussain Sahib, butcher, Madras. ' :

Suit.—No. 18006 of 1909, 8.C.C., Madras, for Rs. 6-12-0, being value of sheep supplied.
Decree for Rs. (~-12-0 + As. 15, dated 3rd January 1910. '

Execution.—Debfor arrested 19th August 1914 for Rs. 3. Released 9th September 1914,
creditor certifying satisfaction.

Further particulars.—Debtor was not traceable, but from inquiries made it appears that he
was of improvident habits and at the time of arrest had no means to pay the debt. After he had
been for some days in jail his daughter died and his relatives interceded for him with the creditor,

-and offered to pay the amount of the subsistence allowance. The creditor accepted this and let
the debtor off the decree amount.

Commentary.—The debtor was probably unable on arrest to pay the lump sum, and payment
might have been ordered in instalments of say one rupee a month.

+CASE No. 22,

Debtor —Ponnuswami Chetti, merchant, Triplicane.

Suit.—No. 2484 of 1913, 8.C.C., Madras, for Rs. 155 rent. Decree for Rs. 155 + Rs. 32-6-0),
- dated 4th March 1913, .

Ezecution.—(1) Attachment of goods : plaintiff took no steps.

(ii) Arrest of garnighee : plaintiff made arrangement with garnishee.
(iii) Arrest warrant issued against debtor for Rs. 117-7—4, and returned unexecuted, the
bailiff reporting that the decree had been satisfied.

Further particulars—Debtor is an oilmonger earning from Rs. 20 to Rs. 30 a month. As
:8oon a8 he heard that a warrant had been issued against him he collected some outstandings and
. paid up. . ,

Commentary.—An instance of the salutary action of process against the person.

«CASE No. 23,

Debtor—K. C. Ranganatha Mudaliyar, native physician, Madras.

Suit—No. 12087 of 1913, 8.C.C., Madras, on a promissory note for Rs. 150, dated 14th August
1909, interest 21 per cent., two signatories, Rs. 120 principal paid. Decree for Rs.55+ Rs. 14-14-0,

~dated 16th August 1913. .

Execution—() Arrest : plaintiff took no steps. )

(ii) Arrest warrant issued 11th July 1914 for Rs. 70-6-0 against debtor, who paid full
-amount to bailiff on arrest. :

Further particulars.—Debtor has no property and earns about Rs. 30 a month as a native
physician. The money was borrowed by one Rangachari and debfor signed as surety.
Rangachari’s whereabouts not being known, debtor was proceeded against. He sold some English

- drugs (not yet paid for) and satisfied the decree. His debts amount to Rs. 3,000, and he has since
filed an insolvency petition.

Commentary.—The man was insolvent, and arrest only resulted in one creditor securing
‘priority over the remainder.

WCASE No. 24.

Debtor.—G. Strinivasalu Nayudu, petty merchant, Saidapet.
Suit—No. 14492 of 1913, 8.C.C., Madras, on a promissory note for Ra. 300, dated 10th April
1909, interest 12 per cent., Rs. 200 paid. Decree for Rs. 150 + Rs. 30, dated 31st October 1913.
Ezecution.—(1) Arrest. Plaintiff took no steps. ‘
(ii) Arrest warrant issued for Rs. 189-10-0. Money paift to bailiff 16th August 1914.
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Further particulars—The money was borrowed for family purposes.. The debtor was
arrested in the house of a dancing-girl who pawned her jewels and peid the debt. There was no.
express agreement as to repayment. Debtor has land in Saidapet taluk worth over Rs. 2,000.

Commentary.—Arrest was effectual, whereas attachment of the land, which lies outside the
Court’s jurisdiction, would probably have taken time and trouble. We may assume that some at
least of the jewels pawned by the dancing-girl were given her by the debtor.

CASE No. 25.

Debtor.—K. Kannan Chetti, vakil’s clerk, Madras.

Suit.—No. 16971 of 1913, Small Cause Court, Madras, on balance of account for purchase of:
a harmonium. Decree for Rs. 27, dated 9th December 1913. »

Ezecution.—(i) Debtor arrested 21st February 1914 and released on payment of Rs. 5 and’
provision of security to pay balance in three instalments. o

(ii) Arrest warrant : debtor not found.
(iii) Debtor arrested 8th September 1914 for Rs. 23-10-0. Released 19th September 1914.
on payment of Rs. 18 and undertaking to pay balance within one month.

Further particulars—Debtor earns about Rs. 20 a month as a petitionwriter, etc. He has
no property. The payment of Rs. 18 was made by his concubine in order to release him, and.
without any undertaking by him to repay it. He has not yet paid the balance due under the-
decree.

Commentary.—The purchase of a barmonium by a man in these citcumstances wasa piece-

- of extravagance rendered possible by the vendor’s willingness to give credit, and that in turn was
probably due to the power to obtain his debtor’s arrest. The case should have been dealt with.
rather by an order to pay by instalments than by arrest for the whole sum due.

CASE No. 28.

Debtor—T. Singaravelu Mudaliyar, unemployed, Triplicane. )

Suit.—No. 12802 of 1913, Small Cause Court, Madras, by a Marwari on a promissory note for-
Rs. 50, dated 14th February 1913, interest 36 per cent. Decree for Rs. 60-6-0+ Rs. 15-8-0, dated’
24th September 1913. .

Ezecution.—(1) Arrest warrant : plaintiff took no steps. v

(i) Debtor arrested 2nd February 1914 for Rs. 78-9-6. Released 17th February 1914

on plaintiff certifying satisfaction. o

Further particulars.—Debtor borrowed the money and squandered it in dissipation on the
game day. He was left some property by his father which he has spent. He has no settled occu--
pation, but is said to do some work as “commission agent.” He did not pay any part of the
decree amount, but was released by his creditor who evidently gave up hope of recovering it.

Commentary.—Illustrates the fact that easy borrowing begets foolish spending. Had the
Marwari not been able to reckon on his power to imprison, probably he would not have lent the
money. *

CASE No. 27.

Debtor.—Singara Asari, carpenter, Madras. .

Suit.—No. 2293 of 1914, Small Cause Court, Madras, on a promissory note for Rs. 100 dated
17th May 1913, interest 6 pies per rupee per month (374 per cent.) Decree for Rs. 127
Re. 27-2-0 dated 18th February 1914. ,

Ezecution.—Debtor arrested 17th August 1914 for Rs. 160-10-0. Released 1st September
1914, plaintiff certifying satisfaction. .

Further particulars.—Debtor secured his release by agreeing to pay his creditor Rs. 3 amonth
antil the debt was discharged. He has not adhered to this agreement. He is a carpenter -
working for Messrs. Wrenn, Bennett & Co.. on a daily wage of 12 annas, and has no property
beyond a few cooking vessels. ) .

Commentary.—The creditor ultimately agreed o a course which the court might have ordered
initially,—payment by instalments. Inquiry would have proved him incapable of paying the
lump sum on arrest. His failure to pay even the instalments is perhaps wilful and due to his
knowledge that he cannot again be imprisoned.

CASE No. 28.

Debtor—@G. Srinivasulu Nayudu, dian ond merchant, Madras. g
Suit.—No. 11939 of 1913, Small Cause Court, Madras, on a promissory note for Rs. 100, dated .
. 11th November 1910, Snterest 24 per cent. Decree for Rs. 118-12-0 + Rs. 26-1-0, dated 12th
September 1913, -
 Edecution.—(i) Arrest warrant applied for : no steps taken.
(ii) Arrest warrant issned 8th August 1914 for Rs. 156. Money paid to bailiff on arrest.
Further particulars.—The debtor had ready money available, and wasable to pay when
confronted with the warrant.
. Commentary.—Shows arrest in its most harmless and effectual aspect..

CASE No. 29.

. - Debtor—A. Chakrapani Nayudu, clerk, Triplicane, Madras. ,
- ..Suit—No, 5603 of 1913, Small Cause Court, Madras, on a promissory note for Rs. 50, dated
2;{% October 1912, interest 37%

1913. .

r

per cent. Decree for Rs. 52-13-0+ Rs. 14-9-0, dated 18th April.
[ .
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Hrecution.—Debtor arrested 5th Auguast 1914 for Rs. 74-11-3. Releaged 6th August 1914 on
'payment of decree amount into jail.

Further particulars—Debtor is a clerk drawing Rs. 40 a month in the employ of Messrs.
Siemens Brothers. He borrowed the money to pay for an operation for hydrocele. On his arrest
his father, who is an agent under a railway contractor on Rs. 20 & month, pawned some jewelry
-and paid the debt. '

. Commentary.—A fit cage for an order for payment by instalments.

“«CASE No. 30.

Debtor.—Pakir Mohidin Sahib, trader in brass vessels, Madras.

Suit—No. 891 of 1913, Small Cause Court, Madras, by 3 Marwari ona promissory note for
Rs. 100, dated 24th May 1910, interest 75 per cent. Decree (ez parte) for Rs. 298-7-0 +
Rs. 47-10-0, dated 29th January 1913.

Ezxeculion.—(i) Arrest warrant, dated 8th April 1914, returned unexecuted as debtor could
not be found. ‘

(ii) Debtor arrested 10th August 1914 for Rs. 384-3-0. Released 11th August 1914,
decree-holder certifying full satisfaction. )
_ Further particulars.—Debtorinherited some property from his father buthas spent nearly all
of it in gambling. The debt was incurred partly for this purpose and partly to carry on his trade
in brass vessels, out of which he used to make about Rs.  40a month. When he was arrested,
his wife’s brother, a rice merchant, paid the debt, and hopes to recover it from the debtor by
degrees. Debtor is reported to have given up his brass business, to be involved in debt, and to
be absconding from his other creditors.

Commentary.—The more credit suchaman can get, the more complete his ruin, and the greater
the burden cast on his relations. The moneylender more than trebled his money in a little over
four years, though he lent it on what, thanks to the power of imprisonment, turned out to be
excellent security, viz., the respectability of the debtor’s cohmnexions. Itisacommon line of
reasoning to maintain that such a case as this,—an unprincipled borrower without attachable
effects—proves the necessity for imprisonment. 1 prefer the view that it is the occurrence of
such cases that condemns the system, because prevention is better than cure.

CASE No. 31.

Debtor —V. P, Hassam Shaik Mahomed, trader in brass vessels, Madras.

Suit.—No. 7584 of 1913, Small Cause Court, Madras, on a promissory note for Rs. 17,
dated 4th January 1911, interest one anna per rupee per mensem (75 per cent). Decree for Rs.
46-12-0 X 6-5-0 dated 14th July 1913.. ‘

Execution.—Debtor arrested 10th August 1914 for Rs. 56-3-0. Released 11th Angust 1914,
decree-holder reporting full satisfaction.

Further particulars.—Debtor makes an estimated monthly income of Rs. 30 from his brass
trade. He is a gambler and incurred the debt owingto this vice. When arrested the money was
paid by his mistress, who is fairly well-to-do. There is no agreement as to repayment.

Commentary.—Bears a close resemblance to case No. 30, except that objection need not be
taken to the extraction of the money from the mistress.

CASE No. 32

Debtor —Cunnayya Chetti, worker in bamboo, Madras. .

Swit.—Application for probate, High Court. Execution taken for costs.

Execution.—Debtor arrested 14th February 1914 for Rs. 201-7-0. Released 17th August
1914 on expiry of time.

Further particulars.—Debtor’s only assets at time of arrest were (a) title to a house in
Madras, which is disputed by decree-holder and under litigation, and (&) about Rs. 50 worth of
moveables. Before arrest he sold a house for Rs. 250 and paid his debts other than the decree
debt with the proceeds. - He earns about Rs. 20 a month by working in bamboo.

Comwentary.—Here it may be said that the debtor gave his other creditors an undue pre-
ference, and the court might.have held him liable under the terms of rule 40, order XXI, C.P.C.
The creditor very probably kept him in jail during the whole six months because there was
gtill a dispute going on between them, rather than because he hoped to realize-the decree
amount. '

CASE No. 33.

Deabtor.—XKannayya Pillai, milk seller, Madras. v

Swit.—No. 52 of 1913, Small Cause Court, Madras. Decree for Rs. 16 costs, dated 29th
January 1913, .

Execution.—Debtor arrested 27th November 1913 for Rs. 16-14-0 and released the same day
on paying the sum to bailiff.

Further particulars.—Debtor makes about Rs. 50 a month from his trade. He realized some
money from customers and paid the amount at once. :

Commentary.—A cage favourable to the system of arrest.

CASE No. 34.

Debtor~C. Kuppuswami Nayudu, furniture merchant, Madras.
. Suit—No. 1506 of 1913, Small Cause Court, Madras, on a promissory note for Rs. 70, interest
24 per cent.s Rs. 5 paid. Decree for Rs. 73-8-0 + Rs. 18-3-0, dated 7th February 1913.
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Ezecution.—(i) Attachment of moveables : unexecuted as door of dwelling-house closed.
(ii) Debtor arrested and released on paying Rs. 20 into Court and agreeing to pay the-
balance in monthly instalments of Rs. 5. :
, (iii) Debtor arrested 7th February 1914 for Rs. 64 and released the same day, decree-
holder certifying satisfaction. ~ ‘

" Further particulars.—Debtor borrowed the money to help a friend who was in straits for -
the money. When arrested his wife obtained the amount from a friend who will doubtless be
repaid, as debtor owns three houses in Madras and is otherwise well-to-do.

Commentary.—Debtor was fully able to pay, and he was treated appropriately.

CASE No. 35.

Debtor.—R. Lakshmanaswami, merchant, Madras.

Suit.—No. 11637 of 1913, Small Cause Court, Madras, on a promissory note for R&.500, dated .
14th March 1913, interest 12 per cent., two executants, Rs. 150 paid. Decree for Rs. 372-8-0-
+ Rs. 49-4-0, dated 10th September 1913.

Ezecution.—(i) Attachment of goods : plaintiff took no steps.

(ii) Arrest warrant against debtor : plaintiff took no steps.
(iii) Debtor arrested 10th September 1914, for Rs. 131-6-0 and released the same day, .
decree-holder reporting full satisfaction to bailiff.

Further particulars.—Debtor - was carrying on a liquor business in partnership with one -
P. S. Govindaswami Mudali, and the debt was incurred by them jointly for this purpose. The-
business failed, and Govindaswami is said to be deeply in debt and has left Madras to avoid his -
creditors. On debtor’s arrest the decree was satisfied by (a)a cash payment of Rs. 60 made by his
andivided brothers, (b) a cash payment of Rs. 30 contributed by a friend who pawned his jewels -
for the purpose (¢)a bond given to decree-holder for Rs 41-6—0. Debtor and his brothers jointly
own 2 house in Triplicane. He has to satisfy the friend by redeeming the jewels. And heis.
paying off the amount of the bond’in Rs. 10 monthly instalments.

Commentary—One of the difficult class of cases in which joint property, but not joint
liability, is involved. An arrest warrant is probably on the whole the best method of gettlement.

CASE No. 36.

Debtor.—M. C. Raja Lal, teacher, Free Church Mission Girls’ School, Chintadripet.

Swit.—No. 18295 of 1912, Small Cause Court, Madras, by a Marwari against one G. M. James .
and debtor on a promissory note for Rs. 60, dated 22nd July 1912, interest 24 per cent. Decree -
for Re. 65-6-0 + Rs. 17-2-0, dated 18th December 1912. . . -

Execution.—(i) Attachment of goods : plaintiff took no steps. .

(ii) Debtor arrested 20th July 1914, for Rs. 48-3-6. Released 2lst July 1914, decree--

holder reporting full satisfaction. )

Further particulars—Both defendants were teachers in the above school, and borrowed the -
money for a butler named Lazarus, who wanted it for his daughter's marriage expenses. Lazarus
subsequently went to France and never repaid them. When debtor was arrested hisrelations
found Rs. 34, and James borrowed the remainder. Debtor is paid Rs. 17 a month by the school
and has no other resources. James left the school some months ago and obtained employment
in a skin merchants shop on Rs. 12. He has since died.

Commentary.—The borrowing seems to have been rather gratuitous. Debtor’s relatives had
either to suffer or to allow him to lose his employment. The case was a fit one for instalments.

CASE No. 37.

Debtor.—Karamsetti Kotilingam Chetti. Madras.

Swit.—No. 265 of 1913, High Court, Madras, for possession of a house. Decree for posses-
sion plus costs Re. 170-14-0.

Execution.—(i) Arrest warrant, 20th February 1914 : debtor not found.

(ii) Debtor arrested 2nd March 1914 for Rs. 205-14-0. Released 1st September 1914,

owing to non-payment of batta. .

Further particulars.—The inquiring officer writes :—"* This man though young in age [his-
* age is given in the Jail Register as 19] is old in vicious pursuits, such as drinking, debauch-
“ ery, borrowing debts at usurious rates of interest, frequenting plays with bad company, ete.
“ His adoptive father left him a house in Perumal Mudali Street and ready cash. He has disposed
“ of the house [vide subject-matter of the suit] and squandered all his money by leading a life
“of dissipation. The debtor was on account of non-payment of batta released a day before
“ the expiry of time. I am satisfied by enquiries that the debtor has made athorough wreck of
“ himself and is a pauper. without means to pay the debt. It was only acouple of days previous
. “1to the arrest in this case that he was released from the civil jail where he had been placed for

. “non-payment of a debt due to one Shanmugam Chetti. He has still got other debts to the ex-~-

“.tont of Rs. 7,000 or Re. 8,000, The debtor says that for want of the necessary fees, etc., he did
“ not apply to be made an insolvent ; but it seems to me that he has no sense of shame at all and
“ that he finds it more convenient to live in the civil jail at the expense of his creditors.”
‘Gommentary.—In sucha case restriction of imprisonment would benefit the creditor by
gaving him from fruitless efforts to extort payment. Though the decree under which this young
10an was last imprisoned was not 8 money-lender’s one, there can be no doubt that his ability to
bortow te the extent stated was largely due to the facilities for recovering money offered hy
imprisonment. . :

f
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3 B.—COIMBATORE CASES.
CASE No. 38. :

Debtor.—Palani Goundan, cultivator, Karuvampalagam, Palladam.
Suit—S8.0. No. 702 of 1913, District Munsif, Tiruppur, by a Nattukottai Chetti on a
. promissory note for Re. 10, dated 7th November 1909, interest 6 annas per mensem (45 per cent.)
Decree for Rs. 23-2-0 + Rs. 4-14-0, dated 20th January 1914. ‘ i
Execution.—(i) Arrest warrant : Debtor not found. o
(ii) Debtor arrested 31st August 1914 for Rs. 37-15-1. Released lst October 1914 for
non-payment of battai. Debtor b 1tk
‘ Further particulars—Debtor borrowe e money for living expenses. H
garden and other land worth Rs. 500, all under mortgage, his debtsg excgeding Rs. 35(%“s 11%0::&
of the decree amount has been paid.
Oommmtary.—-Tpe interest was high as the security was poor, no surety being provided
The amount now due is nearly four times the original loan. Nothing was gained, by impl'isoniné 4
the debtor, and he would probably not have been imprisoned had the court inquired into his
circumstances.

CASE No. 39. .

Debtor.—Masa Goundan, agricultural cooly, Valayapalayam, Palladam.

Suit.—0.8. No. 1343 of 1913, District Munsif, Tiruppur, by a Nattukottai Chetti, on a
promisgory note for Rs. 100, dated 23rd OQctober 1911, interest 36 per cent., two signatories,
Rs. 7-8-0 paid. Decree for Rs. 159 + Rs. 20-12-0, dated 16th February 1914. '

Eaée(,sut]z)w{).——(l) Arresg, Ygrrants against both defendants. Neither found. ‘

_(ii) Debtor arreste th August 1914 for Rs. 197-2-1. Released 1 )
.owing to non-payment of batta. od Ist September 1914
Further particulars.—Debtor signed as surety for a relative, who borrowed the’ money to
cattle with. The relative has no property, and made himself scarce, so debtor was arrestid. bﬁi
has a hoqse and land together worth Rs. 200, which he mortgaged some years ago for Rs. 150 and

has not since paid any part of the interest. The decree is still unsatisfied.

_ Commentary.—The security for this loan was no doubt the power possessed by the lender to
imprison the debtors. It however failed in this case. As so frequently happens, the surety was
the man who suffered. He had no unencumbered agsets, and the court might have refuged, after
inquiry, to send him to jail. . ?

CASE No. 40. . .
gebtor.i-naima; Lllli;llc‘llali‘};aixi, Km‘ﬁkomk w%aver of Bhavani, Coimbatoré.
wit—No. 1 o , Village Munsif’s Court, Bhavani, by Ramanadhan Chetti i
Salem, for paddy supplied. Decree for Rs. 20 + Rs. 3-11-0 costs, dated 15th Janﬁa.(x)-g Slegil;agan.
Execution.—() Arrest warrant. Debtor not found. . )
(ii) Arrest warrant (Rs. 28-7-0). Arrested 19th March 1914, released 29th April 1914, on
expiry of time. ’

. Further particulars.—The creditor sued for Rs. 20, to bring the suit withi i
Munsif’s jurisdiction, though the account was for Rs. 23 odd. Thegdebtor boug}?tntllllghgagtina‘izz
order to husk it and sell the rice. He owned a house worth about Rs. 300, and a lopm wemsr’in
appliances and household effects worth Rs. 25. His debts roughly counterbalanced his assets Irg;
order to defrand his creditors he effected a benam:i sale of his house to hig married daughter, 'gave
her the moveables, and has been living in her house. Since his release his daughter is s;zid to
have gold the house to a third party for Rs. 300, and to have given the debtor the proceeds. He
now weaves for a daily wage which amounts to about Rs. 8 a month. He states that he did not
apply to be declared insolvent as he intends to repay his debts some time or other. The creditor
imprisoned him in the hope that his daughter would pay the debt, but he was disappointed. The
debtor, writes the Tahsildar, “ went to jail and hag come out smiling. He has the air of 8 man
who 8onsiders himseg to have finally triumphed over his enemy.” o

ommentary—Even imprisonment, which was fully justified, failed in thi
instance of a man who might have secared his release undergoing the full term olfnc?or(:g?é;:n?m

CASE No. 41.
- Debtor.—Kuppana Gbundan, Vellala, agricultural cooly of Nallagoundenpalayam, Gobichetti-
ayam.

- Suit—8.C. No. 466 of 1913, District Munsif, Tiruppur, by Karichi Gound
village, on a gimple bond for Rs. 15, being an advance made to defendant who agrgegnt:) (;f,oiﬂ‘ﬁ
plaintiff’s land at daily wages for one year, redeeming the bond at termination. If gervice
terminated earlier, interest at As. 8 per mensem (40 per cent.) to be paid. Decree for
Rs. 22-8-0 + Rs. 15 costs, dated 31&d November )1913. .
Ezecution.—Arrest warrant (Rs. 45-15-3). Arrested 12th January 1914
February 1914 on expiry of time. ~ - y » released 2lst
Further particulars.—Debtor left creditor’s service before the year expired, and i
became chargeable. His sole property was a house, which had been mortgaged? On ::lea;gt;:gﬁ

. jail he alleges that he sold plaintiff the house for Rs. 50 on condition that he paid off the balance

of the mortgage debt (Rs. 20) and accepted the remainder in full discharge of his claim. K
obtained no documentary evidence of this transaction, which plaintiff denies, and of whic;h the
local officers have been unable to obtain any proof. ’ e

7
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Commentary.—An instance of the device adopted by landholders to secure a hold upon Further particulars.—Debtor, with others, gigned the note ; i
their labourers (compare some of the Tanjore cases, post). The court might have ruled, under who borrowed the money to buy cattle. As soon gl he was me:;imﬁzypﬁ?é Ill{: l{‘{,‘fflfﬁi;‘ ré;lax,
section 74 of the Contract Act, that the rate of interest charged was penal, and might have and prayed for time, which was not granted. His wife sold some cholam and paid the ballrlx .
reduced it. Imprisonment failed to procure a gettlement and, I think, operated harshly, especi- and got him released. He has real property worth Rs. 10,000, and his bl‘Other-in-Il) ne baa cete‘
" ally as the man was arrested for a sum three times as large as the original advance, It is gome substance. He has a debt of Rs. 500. aW i8a man o
jmprobable that the debt has since been paid, as the debtor alleges. Commentary.—The debtor paid up as promptly as possible after execution was issued against
CASE No. 42. : him, and he co_uiii hardl{ 'have been ;a;pgc}tlgd to Tp;y before, as he was merely a surety. Ingsuch
] X o _ . : ‘ : !
Debtor—Angappa Mudaliyar, Kaikkola, agricultural cooly, of Pu dupalayam, Gobichetti- ;t?)(;?e Iil;’r.elst without notice causes hardsnip e creditor might have proceeded against the
palayam. '
CASE No. 46.

Suit.—S.C. No. 109 of 1914, District Munsif, Tiruppur, by Muttayya Chetti, Gobichetti-

palayam, on a promissory note for Rs. 30 executed by debtor and another on 28th February Debtor.—Palani Goundan, cultivator, Aramaneputhur, Tiruppur.

1911, interest 36 per cent., Rs. 11-14-0 having been paid. Decree for Rs. 23 + Rs. 6-12-0 . Swit.—0.8. No. 1002 of 1912, District Munsif, Tiruppur, b ; :
costg, dated 8th June 1914. \ ' . a promissory note for Rs. 321-8-0, dated Sth October 191£pintere§t a36N2)t¢§;-1 ligfffl egel::xttt:ad gn
Execution.—Arrested 21st August 1914 for Rs. 37-12-1. Released 1lst October 1914 on debtor and another. Decree for Rs. 347-3-6 + Rs. 37-6-10, dated 1st August 19 13' ‘ y .
expiry of time. ] ] Ezecution—() Arrest warrant against debtor, who was not found. )

Further particulars—The money was wanted by debtor’s sister’s husband, who, jointly (ii) Debtor arrested 19th August 1914 for Rs. 443-8-7. Released 18th September 1914
with debtor, executed the note. Debtor's only property is a third share, with two undivided plaintiff certifying satisfaction. ’
brothers, of a house worth Rs. 300, which is mortgaged for that sum. The debt has not been paid, Further particulars.—Debtor's son, Muthu Goundan, borrowed Rs. 200 from plaintiff £
and the creditor intends to proceed against the other executant, as well as to take out execution’ * the benefit of a third party. Plaintiff got a decree and to save his son from arrest debtl:)r to ethgf.

. with another relative, executed the suit promissory note to plaintiff. Plaintiff then suéd gn this

against debtor’s property.
Commentary.—One of the numerous ¢
who received the money. The debtor really had no assets, and imprisonment was neither

ages in which the man who goes to jail is not the man and arrested debtor, who remained in jail for a month. His father-in-1 i
on release debtor sold some land and répaid him. aw then paid the debt, and

Commentary.—Affords examples of geveral bad effects of the existing system,—an original

justifiable nor effectual. dobt (1 indeed 1t xam ;
. ebt (if indeed it was original and not derivative) converted, by pressure i

CASE No. 43. . one, with high interest, incurred by relatives of the originaﬁ 1c;ebtor, ogfa ac;li'fregvtl’u)l;t(i)natlllarg?r

Debtor.—Vaiyapuri Nadan, agricultural cooly, Panakkadu, Palladam. imprisoned and has to be rescued by another relative ; satisfaction of one decree leading di cotly

Suit.—8.C. No. 575 of 1912, District Munsif, Tiruppur, on a promissory note for Rs. 30, to the passing of another. ng directly
dated 24th April 1911, interest 36 per cent., executed by two defendants, Re.5 paid. Decree CA
for Rs. 42-10-0 + Rs. 7-2-0, dated 13th September 1912. SE No. 47.

Execution.—(i) and (ii) Arrest warrants against first and second defendants respectively. Debtor—Pattai Goundan, cultivator, Avarapalayam, Palladam.

Defendants not found. - Swit.—No. 70 of 1915, District Munsif, Tiruppur, by a Natfukottai Chetti on a promissor
(iii) Debtor arrested 15th September 1914 for Rs. 65-8-2. Released on 1st October 1914, note for Re. 200, dated 23rd August 1911, interest 36 per cent. Decree for Rs. 369-5-1 _*S_’
batta not being paid. ' Rs. 41-7-17, dated 12th August 1914.

Further particulars—First defendant borrowed the money to buy bulls with. Second Ezecution.—Debtor arrested 24th September 1914 for Rs. 430-15-2. Released 26th Septe
defendant (debtor) signed the note as surety, and was arrested as first defendant had no property. ber 1914, on plaintiff certifying satisfaction. ptem-
Debtor had a cart and bulls. His brother-in-law sold one of the bulls for Re. 50, paid the money Further particulars.—Debtor borrowed the Rs. 200 to meet the expenses of his daughter's
to the creditor, and got debtor released. After release debtor paid a further Rs. 10, and creditor . marriage. When he was arrested his son-in-law paid the decree amount. Deljgaelag since sold

his son-in-law his garden lands for Rs. 2,000, this debt being part of thg AonRidgralromaaDebtor

agreed to remit the balance (Rs. 5_8-9). He has not yet received a receipt, and it has heen
ascertained from the court that no certificate of satisfaction of the decree has been filed.
Commentary.—Imprisonment of sarety in preference to the principal. Creditor evidently
kmew he had property, and might have attached it. It is too much to expect a surety to pay
before execution is issned against him, and in guch cases imprisonment without notice is a harsh

had property worth Rs. 5,000 and has another debt of Rs. 850. 2N

Commentary.—The original debt of Rs. 200 in less than threg Fyel¥s amounted-4o %
the real price debtor paid for marrying his daughter. The case asf'ﬂ fit one for notide ¥
warrant, when the debtor would have had an opportunity to pay

megsure., It looks as if the creditor had now received his dues, and failed to notify the court. gon-in-law. o
CASE No. 4. | CASE No. 48.
Debtor—Papanaikan, cultivator, Kulipalayam, Palladam. Debtor.—Rangapannadi, cultivator, Kathankani, Dhardpuram|g
Suit—0.8. No. 1374 of 1912, District Munsif, Tiruppur, by a Nattukkottai Chetti on a ' ~ Suit.—0.8. No. 418 of 1914, District Munsif, Erode, on \@\Mmissory note fop’j
promissory note for Re. 50, dated 30th June 1909, 151t2e;egtj36 per ient., five signatories, Rs. 18 ' (ll;;teéi 1145:‘? g:;:g‘;ea }&915i igiir%t 18 per cent., two signatories.\QU¥kse. for Rg. 5 iy
id. Decree for Rs. 50-12-9 + Rs. 15-12-0, dated 25th July 1913. . - y nd Apri . 3
. uti —Debto sted 23rd March 1914 for Rs.%i2—3—(' R Ezecution.—Debtor arrested 29th September 1914 for Rs. 70-2- <
Execution.—Debtor arrested <or are i. Released 22nd September 1914, plaintiff certifying satisfacti oep 'or Rs. 70-2 Wetober
1914 on expiry of time. ) f action.
' Furﬂzgr 3;oow'ticulam.—-—The debtor, who is an illiterate old man of 75, stood surety with t Further particulars—Debtor borrowed the money for cultivation expenses. As he i
others for a sum of Re. 50 borrowed by the two principals, belongin;g to his villaze lf:m- tz: :!Efleergt’fh :l;f()t(éredli;g{),t a vx‘ve;sspect“abtled ryo(ti, r?quirgd a second name, and one Palan'iappa Cl?etltg
hase . f i je th d. Th R N X it . or arrested, and releagsed on payment of X :
"E“ll::csecon(g hc::lﬂfandAvlvlort‘lrleﬁgﬂ%r;;ilz::’ﬁe \s:)lrt?%s. 300,ea!?(;s(titr;:n;ﬁg;lgdl)mgaigot}‘,’;o ‘éi':ft, Rs. 20, the creditor foregoing the balance. Debtor, bgfgre tlllleoofcl;ﬁ‘s::rR\:'h:z5 ;I;c}igftﬁiﬁlrfq‘:glrl;e
Rs. 34 towards the debt. When the creditor took out execution all defendants except this g::i);gig:; Ielx?i(liré;‘z?:f}a:lt)%gaﬁgzgnti:{;s iil:ec?a?;?tv?az msttnggztly arrested and made to pay ; but

debtor kept out of the way. On account of his age he was helpless, and was arrested. He asked

for time to raige the money, but this was refused. All his property is under mortgage, his Commentary.—A lenient creditor and a rascally debtor who deserves no consideration.

assots amounting to Re. 500 and his debts to Rs. 1,300. He remained in jail for six months, - CASE No. 49.
.bHee kne:y E o&hing about the insolvency law, so could take no steps under it. The decree has not" Debtor (i)—Guruswam? Pusari, cultivator, Puthupalayam Bhavani
en satigfied. i / . . 2 ’ ) .
. . i s . , ' Thirumalai Reddi, cultivator, Puthupalayam, Bhavani
Commentary. —The case itself is a striking and sufficient cominentary on the working of the s (}l) S - ! :
, N o L . . ) wit.—O0.8. No. 594 of 1914, District Munsif, Erode, by a Nattukottai Chetti :
: ':ﬁ'sg:gn:z:t:hs The creditor was more than ordinarily ferocious in keeping this old man in jail " note for Rs. 200, dated 20th August 1912, interest 36 per cent., executed1 by ettiga ?vr;oad[::i?t? s and
, : nhird person. Decree for Rs. 307-4-0 Rs. 33-2-9, dated 30th June 1914. rs and
'CASE No. 45. | , _ Erecution.—Second debtor arrested 14th August 1914 for Re. 350-0-9. First debtor
Dobwia_ Nachi Ml%tzhgl Gfonl%ﬁn ,Dciﬂti.vator. Virapandi, Palladam. ?eﬁisft;?n ;it?g:teﬁ?er 1914 for Rs. 361-5-6. Both released 11th September 1914, plaintift
sro Smt;y nc;?t; flg:'Rs. 200,odat.ed i%s?:ltyMﬂﬁ?f,si?:inppm}i e‘;Y ,;)egra::ufl;:t%lg 041(1)e7tti 5—0‘;1 2 Further particu.lars.——The money was borrowed and used by first debtor for his ’
Re. 43-6-10, dated 7th August 1914, ' AT marriage. The other two persons were induced to sign as sureties. The real debtor, a meanmn([ii
et Debtor arrested 25th September 1914 for Rs. 466-4-11. Released 3rd October contemplible rascal, 50 armanged matiers that one of his suretios (second debtor), a man of some
1914 on plaintiff certifying satisfaction. ( substance, was arrested. The surety, however, disappointed expecKtions by refusing to pay
7-A . ‘ ‘
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80 that the creditor then arrested the principal. Thereupon the latter’s brother paid the decree
amount in cash, and both debtors were released. The first debtor has land worth Rs. 4,000 and
moveables worth Rs. 400, with a debt of Rs. 500. .

) Co.mmentafy.—-One of the numerous instances in which the surety system, coupled with
indiscriminate imprisonment, leads to abuse. The surety in this case was a man of more
substance than the principal, so the creditor needed little persuasion to arrest him. Had the
surety not been ready to endure nearly a month in jail the real debtor would have succeeded in
making him repay the debt, although having himself the means to do so. The money, be it noted
was borrowed for an object that is a.most fruitful cause of indebtedness, largely avoidable,—-—thé
celebration of a marriage. ’

CASE No. 50.

Debtor.—Palani Goundan, cultivator, Vellalapalayam, Bhavani.

Suit.—0.8. No. 1547 of 1912, District Munsif, Erode, by a Nattukottai Chetti on a promissory
note for Rs. 38, dated 31st July 1909, interest 36 per cent., executed by debtor and his father
Decree for Rs. 78+ Rs. 9-7-2, dated 25th October 1912, o

Ezecution.—(i) Arrest warrant : debtor not found. .

(ii) Debtor arrested 30th September 1914 for Rs. 99-5-2. Released 3rd October 1914
plaintiff certifying satisfaction. !

Further particulars—The debt was contracted by the debtor’s father for domestic
expenses. The debtor, who was then only 20 years old, signed the note at his father’s bidding,
He has land worth Rs. 3,000 and a house worth Rs. 200, but the land is mortgaged for Rs. 1,000
He has also two pair of bulls, which he might have sold to liquidate the debt, but to do so v»:oul(i
have deprived him of the means to cultivate his land. There is another decree outstanding
against him for Rs. 250 obtained by the same creditor also for a debt contracted by debtor's
father. When he was imprisoned his uncle satisfied the present decree in cagsh. Debtor hag
promised to repay the uncle from cultivation proceeds, but no definite terms as to repayment
have been arranged. :

Commentary.—The Chetti obtained the son’s as well as the father’s signature to save himself
trouble should the latter die before repayment. The transaction was an extortionate one, the debt
becoming doubled in three years. Short of selling his land (already encumbered) the debtor
was without the means to pay. His cattle were exempt from attachment under section 60 (1)
(b) of the Civil Procedure Code. The result of arrest was to involve another member of the
family who was in no way liable.

CASE No. 51.

Debtor.—Paruvachi Chetti, cart driver, Kondareddipalayamn, Bhavani.

Suit.—0.8. No. 944 of 1910, District Munsif, Erode, by a Nattukottai Chetti on two
promissory notes for Rs. 150 and Rs. 250, respectively, dated 15th February 1909 and 5th April
1909, interest 36 per cent., both notes executed by two defendants, viz., Nachi Muthu and debtor
Decree for Rs. 558+ Re. 60-12-0, dated 9th August 1910. )

Execution.—{(i) Arrest warrants against both defendants : neither found.

; (ii) Debtor arrested 3rd September 1914 for Rs. 631-14-0. Released 5th September
1914, plaintiff certifying satisfaction.

Further particulars.—The sum of Rs. 400 was borrowed jointly by debtor and Nachi Muthy
to buy bulls with. Debtor received only Rs. 100 and bought a pair of bulls. On imprisonment
he sold the bulls for Rs. 140, and added to it Rs. 60, which he had earned by cart driving and

trading in‘tobacco. The creditor accepted this Rs. 200 in part satisfaction of the decree, and -

released the debtor. Debtor has no property of any kind, and other debts amounting to Rs. 20¢)

Commentary.—The debtor acted in a very foolish manner, making himself liable for g debt.;
of Rs. 400 (which amounted at the time of his arrest to Rs. 631-14-0) and benefiting only to the
extent of Rs. 100. Probably the Chetti was not willing to lend to him on his unsupported
security, a fact of which Nachi Muthu took advantage.

CASE No. 52.

Debtor.—Kuttipalayathan, weaver, Samballi, Bhavani.

Suit.—S.C. No. 870 of 1913, District Munsif, Erode, on a promissory note for Rs. 25, dated
17t}% June 1912, interest 15 per cent. Decree for Rs. 29-6-6+4Rs. 3-4-0, dated 27th Sepl;ember
1913. S ‘ B
Ezecution.—Debtor arrested, 2nd June 1914, for Rs. 41-13-6. ,Released 13th July 1914 on
expiry of time.

Further particulars—Debtor was trading in cloth, and executed the promissory note f
balance due on an account for cloth obtained on credit from plaintiffs. He has no prov ert? .
except a thatched house, worth Rs. 30, which is mortgaged for Rs. 25. The decree an?o 3;
remains unsatisfied, and he has no means to satisfy it. He knew nothing of insolveney provigi un
He is now working a'g }? cooly, his cloth business having failed. 1ons.

Commeniary.—The man is a pauper, and no useful purpose was served i isons :
ag the court might have ascertained had inquiry been mal()le. P by imprisoning him,

CASE No. 53.

Debtor—Govinda Goundan, cultivator, Kururampalayam, Avanashi.
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Suit—S.C. No. 273 of 1911, District Munsif, Tiruppur, on a promissory note for Rs. 50,
dated 6th November 1905, interest 36 per cent.,, five gignatories. Decree “for Rs. 61-10-8+
Rs. 9-10-0, dated 28th April 1911. .

Exzecution.—Debtor arrested 5th September 1914 for Rs. 105-2-4. Released 7th September
1914, the money being paid into jail. .

Further particulars—Debtor and three others originally borrowed Rs. 200, debtor appropri-
ating Rs. 100 to the purchase of bulls. The Rs. 200 was repaid and the suit ®romissory note was
executed in respect of the interest. When arrested debtor satisfied the decree by borrowing
Rs. 72 from his brother on a promissory note and by selling two bulls for Rs. 56. Debtor shares
land worth over Rs. 2,000 with his brother.

Commentary.—The debtor was solvent and able to raise the money when arrested. He
would probably have taken the same course had he received a notice under order XXI, rule 37.

CASE No. 54.

Debtor—Kadir Sahib, cultivator, Karamadai, Avanaghi. ‘
Suit.—S.C. No. 1689 of 1913, District Munsif, Coimbatore, on two promissory note
va ’ 'y 8

Rs. 100, dated 6th May 1912, interest 18 per cent., (3) for Rs. 50, dated 10th Juneyl912 i(natzsri(;lt‘»
18 per cent. Dec]r)eebfor Rs. 186-10-0 + Rs. 20-6-0, dated 10th November 1913. '

Execution.—Debtor arrested 15th August 1914 for Rs. 247-0-6. Rel
oy ment of batta eaged 1st October 1914

Further particulars.—Debtor borrowed the money to buy _bulls for' cultivatio " i
diqut,e between himseliﬁ and his sons regarding some land, which is in their posses;;;)n.rhftr‘ieslrsm?,
certain Wh.ether he was in a position or not to pay the debt, but he was at any rate unwilling to
do 8o, hoping that the creditor would attach the land in dispute, when the sons’ title would be °
inquicl"ed into. No part of the decree hasg been satisfied. ©

ommentary.—This is probably a case of contumacy, the debtor having his own

desiring that the creditor should attach the land. The creditor no doubt does not Wishrfgsi(:lnvsof::
himself in a disputed claim and accordingly kept the debtor in jail for a month and a half
hoping to make him pay. ‘

CASE No. 55.

Debtor.—Palani Goundan, cultivator, Rayampalayam, Avanashi. ,

Suit.—0.8. No. 214 of 1914, District Munsif, Tiruppur, by a Nattukottai Chetti on a
promissory note for Rs. 85, dated 3rd February 1911, interest 36.per cent. Decree for
Rs. 146-3-2 + Rs. 17-10-5, dated 8th June 1914.

Ezecution.—Debtor arrested 1st September 1914 for Rs. 183-6-10. 1 $ '
1914 on plaintiff certifying satisfaction. Released 3rd September

Further particulars.—The debtor with some others borrowed Rs. 300 some five years ago
from plaintiff. They were sued on this debt, and to save execution executed fresh pi'()missog
notes, of which the suit promissory note was one. When arrested under thig decree, the debt, y
mortgaged his land for Rs. 200 at 21 per cent. interest and paid the debt. Debtor: o‘wﬁs 1 05
worth Rs. 1,000, which is mortgaged in all for Rs, 600. an

Commentary.~—The debtor was solvent and managed to pay promptl i i
The creditor could have attached his land. The debt waspthepresurlt 3(’)1?8 asogrne&i:f;”;ﬁff I:;?d.

execution proceedings.

«CASE No. 56.

gebtor.—Karamgzai Nayakar, cultivator, Kuniamuthur, Coimbatore.
wuit—0.8. No. 744 of 1912, District Munsif, Coimbatore, by a nidhi on i
for Rs. 500, dated 17th December 1909, interest # pie per rupee er diem, execuzel()ir%r;l:s;gncrimt?
and two sureties, part-payment of interest made. Decree for Rs. 757-9-0 + Rs. 96-8-0 daf 9;;1
9th September 1912, , date
E.z(.'ec)ution.—(i) Arrest debtor not found.
ii) Debtor arrested 8th April 1914 for Rs. 969-11-1. Released 16th i
giving security to apply within one month to be made insolvent. April 1914, debtor
Further particulars—Debtor signed as one of the sureties. He obtained no monetar
consideration, but was prevailed on to sign as the principal belonged to his village and wag at thy
time of the loan in good circumstances, though he has gsince become indigent. He applied t,g
be made insolvent after his release, but his son’s father-in-law disapproved of this course and paid
the nidhi Rs. 500, which was accepted in full satisfaction of the decree. Debtor ig to repa p:il]
money when he can, but there is no written agreement. He has no property of any kindy 3
lives by buying paddy daily, which he husks and sells. » an
Commentary.—The true facts regarding the son’s father-in-law’s connexion with the cage m:
not have been disclosed. Assuming that the version given above ig correct, the case is one in Wh‘iai
a relative of a debtor has to pay in order to save the debtor from the * disgrace ” of insolvenc °
The legality of the procedure adopted in this case is open to question. When the debtoxy w
brought before the court on 8th April, he put in & petition under section 55 (4), Civil Proced i
‘Code, tendering a security bond executed by his surety and praying for his release. The dec;lre
holder objected to the sufficiency of the security, and the court considered it necessary to adio oo
the hearing to the 16th April to test it. The only course sanctioned by the Code was to coJmur.n
the debtor to prison in the meanwhile. On the 16th April, the security being approved rtmt
debtor was released upon it, on the analogy of rule 40, order XXI, Civil Procedure Code, ¢ ho

| Once
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.committed to jail, however, there is no provision enabling a court to release on security a debtor

A!Y

who presents, or undertakes to present, an insolvency petition. He must remain in jail until an
ad]udlgatxon. order has been passed. The difficulty would be met by empowering a court, in
easies like this, where an adjournment for inquiry is necessary, to commit the judgment-debtor to-

the custody of officers of the court.

CASE No. 57.

Debtor.—Velappa Nayakkan, agricultural cooly, Papanayakkanpalayam, Coimbatore.

Swit—S.C. No. 549 of 1913, District Munsif, Coimbatore, by a nidhi on a promissory note-
for Rs. 50, dated 19th March 1910, one anna per day per cent. interest (22'8 per cent.) executed by
debtor and two sureties, Rs. 45-2-4, repaid. Decree for Rs. 30+ Rs. 9-8-0, dated 7th August 1913..

Ezecution—({i) Debtor arrested and releagsed owing to non-payment of batta. .

(i) Arrest warrant issued but debtor not found. ' S
(iii) Debtor arrested, 11th August 1914, for Rs. 56-8-0. Released, 1st September 1914,
owing to non-payment of batta.

Further particulars.—Debtor alleges that the sureties alone benefited by the loan, but
inquiries show that he himself received the Re. 50. At the time of execution neither surety was.
arrested (one was dead) so he was proceeded against, though he bad no property. He is at
present a gardener earning Rs. 8 a month and living in a rented house.

Commentary.—The loan was probably advanced in reliance on the substance of the sureties,
who however failed. Debtor was accordingly arrested, although he had no means of payment..

Tmprisonment failed, and ought to have been disallowed.

CASE No. 58.

Debtor.—Chikkayya Nayakkan, merchant’s clerk, Coimbatore. i
Swit.—8.C. No. 1218 of 1913, District Munsif, Coimbatore, by a nidhi on a promissory note for-

Rs. 70 executed by debtor and two sureties, dated 18th January 1911, interest one-eighth of a pie
per rupee per day (23'7 per cent.), Rs. 17—

18th August 1913.
Execution—(i) Arrest : batta not paid. a
(ii) Debtor arrested, 11th August 1914 for Re. 88-1-11. Released, 3rd Saptember 1914,

on plaintiff certifying full satisfaction.
Further particulars—Debtor borrowed the money to buy a jutkas for his brother. He
owns & house worth Rs. 400, which he mortgaged for Rs. 150 and thus paid the decree amount.
He has other debts amounting to Rs. 200.
* Commentary.—He was in jail for over three weeks, but whether this was to try the oredit-
or's patience or because he was unable to raise the money earlier is not known. Imprisonment

was justified as he was golvent.

CASE No. 58.
Débtor—Tirumakkonan, cultivator, Kavundapalayam, Coimbatore.
Suit—8.C. No. 910 of 1913, District Munsif, Coimbatore, by a nidhi on a promissory note for-
Ra. 50, dated 11th May 1910, interest one anna per day per cent. (22'8 per cent.)lexecuted by
debtor with two sureties. Decree for Rs. 80—4-6 + Rs. 11-10-0, dated 5th August 1913. - ‘
Ezxecution.—(i) Arrest warrant : defendant not found. : X
(ii) Debtor arrested 31st March 1914 for Rs. 107-4-3. Released 3rd April 1914, plaintiff
certifying part satisfaction (Rs. 50). .
~ Further particulars.—The money was borrowed to buy a cart and pair of bulls. On
debtor’s arrest the payment was made by a cousin, to whom he has since sold his house and
land (worth about Rs. 2,000) in order to pay off his debts (amounting to about Rs. 1,900).
Commentary.—Imprisonment wag justified and effectual, debtor being solvent.

CASE No. 60.
Debtor.—K. Rama Ayyar, Brahmin, cultivator, Vadugapalayam, Coimbatore. . ‘
Swit.—O0.8. No. 805 of 1913, District Munsif, Coimbatore, by a nidhi on a promissory

note for Rs. 1,000 executed by one principal and two sureties, dated 30th May 1912, interest one '

anna per diem per Rs. 100 (22'8 per cent.), some payments set off. Decree for Rs. 965-8-6+

Re. 100-6-0, dated 25th March 1914.

Erecution.—(i) Arrest: debtor escaped from custody.

~(1i) Debtor arrested, 12th September 1914, for Rs. 1122-4-6. Released the same day,.
plaintiff certifying satisfaction.

Fuﬂher,particulara.——'l‘he money was borrowed for trading in cotton. On arrest debtor
‘borrowed Rs. 1,000 from his brother-in-law on a promissory note at 12 per cent. interest. The
nidhi accepted rathier under Rs. 1,000 in satisfaction of the décree. - The brother-in-law has not

‘yet been repaid, The debtor has a share in lands and a house worth Rs. 8,000 and money-
 tigmaactions to the extent of Rs. 2,500, his debts amounting to Re. 13,000. He is thinking of’

‘spiplying in insolvency.

5 Comm entary.—The man is certajply insolvent, and might have presented his petition when

passed against him.
. Dabigr~Paratipl Moopan, tree-tapper, Thodiyalur, Coimbatore. T

4

80 repaid. Decree for Rs. 69-1-10+Rs. 6-8-0, dated .
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Swit.—8.C. No. 1862 of 1913, District Munsif, Coimbatore, by a Nattukottai i
a promissory note for Rs. 50, dated 6th November 1910, int.eres;ty 36 per ce?n;t.al ]?elclzigt; f(:::‘
Re. 98-6-0 + Rs. 13-8-0, dated 30 June 1914. ,
Execution.—(i) Arrest warrant : plaintiff took no steps.
(ii) Debtor arrested 15th September 1914. for Rs. 126-15-0. Relaged 18th September

1914 on plaintiff reporting full satisfaction. .
Further particulars—Debtor borrowed the money to pay the rent of a cocoanut tope leaged

- by him. He has no property except a house worth about Rs. 50. Whent he was arrested his

sister paid the decree amount. ]?ebtor hopes to repay her, but-there is no definite agreement
H? was unwilling to present an ingolvency application lest he should damage his reputation and:
fail to obtain further leases of cocoanut topes. .

Commentary.—The original debt was probably ‘due to improvidence and the i
facilities which even persons ot: no statug are able to command. Debtor was unable E:r;:;n tﬁg
decree amount, and, owing to his arrest, the burden of doing so fell on a relative.

«CASE No. 62. :
Delfgom.—-(i) Venkataswami Nayakkan, cultivator, Sikkadasampalayam, Avanashi.
(}1) Guruvappa Nayakkan, ag_ricgltural cooly, Sikkadasampalayam, Avanashi.
Suit.—0.8. No. 576 of 1912, District Munsif, Coimbatore, by a nidhi on a promissory note for
Rs. 100, dated 8th January 1911, interest one anna per day per Rs. 100, executed by first debtor

a8 principal, second debtor and another as sureties, interest partly paid. Decree for Rs. 123-14-0

+ R;.} 14-12-0, daéted 31st July 1912,

‘Erecution.—Both debtors arrested 27th July 1914 for Rs.
1914;;;"“;5 O et ot hatin. y Rs. 163-9-0. Released 1st September

rther particulars.—First debtor borrowed the money to bu i sughi

He then owned some land worth Rs. 400 and a house wortths. 15)(7). ban: mhsnfx%l; g‘l)(;ggtl;lmg.
ostgqsibly to clear off some other debts, but ghe sale was to his brothers and may have b:.;i
fictitious. He has now no property, and the decree amount remains uneatisfied. He states that
he has not appli‘ed in insolvency as he was told that it would cost Rs. 35 to petition and he
c?,nnot afford this. Second debtor states that first debtor owed him Rs. 70, and induced him to
sign ag surety by promising to pay this debt out of the loan to be obtailed ; but he failed to
.do so. Second debtor is an agriculturalA labourer without any resources.

Commentary.—First debtor’s bona fides is open to question. He may have fraudulently

. disposed of his, property. The village offjffers vouch for the fact that second debtor is and has

been nothing more than a cooly. The case illustrates the readiness to acce i i
S AP \ pt sureti
making inquiries into their substance. Presumably the second surety was also wonhlesse:s‘g:h::;:

not proceeded against in execution.

‘CASE No. 63.

‘ gsqttor.b—é\dtﬁtus%almif Glos;llndan, cultivator, Kodumudi, Erode.

Suit.—0.8. No. 0 4, District Munsif, Erode, on balance of a promi
Rs. 2,200, dated 25th August 1913, three executants. ore LT g L Ry e for
g T executan Decree for Rs. 1,604-7-8 + Rs. 173-3-0,

Execution.—Debtor (first defendant) arrested 14th August 1914 for Ri

8. 1,7 .

11th September 19_14, on payment of decree amount by third defendant into c018u7-t-.8_8 Released

Further partwu{ars..—The money was borrowed by debtor and his two uncles for famil
-expenses. ngtor paid his own share of the debt, the balance being due from the¢ uncles why
eventually raised the money and got him released. He has a house in Kodumudi worth Rs. 2 00(;)

~ and says that he has property worth Rs. 4,000 in Cochin. This has not been verified.

Commentary.—JImprisonment was justified on the score of the debtor’ i
frequent in such cases, the creditor might have attached property. T8 solvency, bat, 4 in go.

<CASE No. 64. .
Debtor.—Periyanna Goundan, cultivator, Muthugoundenpalayam Coinibato
te‘;uiti%—s—%g,‘; dlige ;?%2 Xf 19153,1 {))li;trict Mun;)if, Erode, by a Nattu]’mttai,.Chetzl?.on a promissory
note for Rs. oUy ugus , intereat 36 per-cent., t i i
Bote for Ko wed Tt October Y ) per-cent., two signatories. Decree for Rs. 68 +
Erzecution.—(i) and (ii) Arrest warrants taken out : debtor not found.
giii)) Arrest Warrant] agg)lied for : batta not paid.
iv) Debtor arreste th September 1914 for Rs. 90-0-5. Released
decree-holder recording full satisfaction. . eleaed 3rd October 1914 on
Further particulars—The money was borrowed for family, expens ‘hi
andivided' father and brother, owns land worth Rs. 1,000, mortgigedp?ore?i%s. gggmal;;dﬁtg nig
worth Ra. 1,000. Separately debtor owns land worth Rs. 1,000, mortgaged for Rs 300 a:d c::&e
worth Rs. 200. The amount of the decree was paid by debtor’s father from family- property ©
Commentary.—Imprisonment was effectual, but not really necessary to extract thep(:eby;‘ ‘

CASE No. 65.
Debtor.—Venkatachali Goundan, cultivator, Jallipalayam, Erode. .
s;gih-&o 8. Igo. 189814é of 1911;4e’d District gt[unsif, Erode,. onr(;, ;romissory note for Rs. 240
dated ovember , executed by three defendants, D X Yo K
dated 1ot Angust 1914, | ecree for Rs. 372-15+46 + Rg, 40-12-5,
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Execution.—Debtor arrested 30th September 1914 for Rs. 424-5-11. Released 2nd October
1914 on payment of amount to jailor. ) o

Further particulars.—The money was borrowed for domestic purposes, and the debt was
paid by debtor’s undivided son from family property. Debtor pays an annual assessment of
Rs. 150 and has property worth Rs. 4,000. He says that he was suddenly arrested when he had
no money with him, as the creditor wished to insult him by gending him to ja:il.

Commentary.—Such a cage supplies an argument for prior issue of notice. There was no
fear that the debtor would abscond. .

CASE No. 66.’ :

Debtor.—Arumuga Asari, blacksmith, Erode.

Suit.—S.C. No. 248 of 1913, District Munsif, Erode, for Rs. 30 being balance of account for- ,

bandy saman. Decree for Re. 30+ 3-4-0, dated 23rd June 1913. . '
i‘xecutim.——Debtor arrested 24th February 1914 for Rs. 42-7-0. Released tth April 1914,
iry of time. .
" e)}l');?;her particulars—The debt was contracted in the.course of joint business with the
decree-holder. Debtor has absolutely no property, and no part of the decree amount has} been
paid. ) )
Commentary.—An indigent debtor who serves his full time.
CASE No. 67.
Debtor.—Palanivelu, karnam, Perfasemaur, Erode. ) .
Swit.—S.C. No. 197 of 1913, District Munsif, Erode, on a promissory not.e for Rs.‘ 30,
dated 23rd February 1910, interest 15 per cent. Decree for Rs. 43-7-9 + Rs. 4-6-0), dated 31st
March 1913. ‘
a‘rcE’mecuti(m.—Debtor arrested Tth September 1914 for Rs. 58-0-9. Released 16th September
t of money into court. .
1914'1’«'(1)frt‘;19g-n;?;rtic'1¢1ars.—y—Debtor, jointly witlﬁ? his undivided brother, possesses land worth
Rs. 3,000, a house worth Rs. 1,000 and cattle worth Rs. 300, Wit_h debts amounting to Rs. 590..
Th.e (’lecre’ae amount was paid by debtor’s brother from a loan obtained from a rural co-operative-
bankb’ommentary.—The debtor went to jail because he could not find the money immediately
he wag arrested. If a notice to show cause against arrest had issued, he would probably have-

paid in time to escape imprisonment. -

CASE No. 68. N
o _Kaniyan, agricultural cooly, Ramasamudram, drode. ) . .

g;fttlisc Nobf 716 of 1914, District Mungif, Erode, by a Nattukottai Chetti on a simple-

bond for Rs. 50, dated 2nd October 1911, two signatories. Decree for Rs. 89 + Rs. 9-4-0,

dated 16th July 1914.

Ezxecution.—Debtor arrested 10th September 1914 for Rs. 109-2-0. Released 1st October ‘

ink to non-payment of batta. . ' .
1914’}?‘1)3-;251* partict??ars.—Debtor gigned as surety and received no consideration. He has no-

nd the decree remains unsatisfied. o .
Drop%rgnfnentary.——'nhe Nattukottai Chetti, though he usually insists on a surety, sometimes
accepts a man of no gubstance owing to his reliance on the pressure of imprisonment.

CASE No. 69. " " 1 .
—Palanivelappa Goundan, cultivator, yampalayam, Krode. ' .
f;?tt(Z—S.C.aNo. 103([)) lof 1912, District Munsif, Erode, on a promissory note ‘tor Rs. 37-8-0,
dated Gth October 1909, interest 12 per cent. Decree for Rs. 50 + Rs. 4-12-0, dated 4th
smber 1912. o
Novellar‘lmmtion.—(i) Arrest applied for : plalmtlﬂ fftonk no steps.
' ] . g
ii S arrésted and releagsed at plaintiff’s request.
éiii))%‘:l::;rd::rested 5th September 1914 for Rs. 67—1—-(* Released 17th September 1914
t of decfee being deposited in court. . .
" fullf}'ue;'llfr;z(:";'x;)a?'tioulars.——The money was borrowed for household expenses.” The family,
which is undivided, has land worth Rs. 4,000, houses worth Rs. 1,000, cattle worth Rs. 200 apd
Rs. 500 out on loan. The amount of the decree was paid by the dgbtor’s brother out of family
pr(;pert\'. The decree-holder is debtor’s brother-in-law, and being on bad terms with him
| hi ly ouf of spite. o
mést(}?(?m}:::n;)(;l:tyf—The debtor was solvent, and was able to pay within twelye days. He would
probably have paid had notice of the application for arrest been gerved on him, and the brother-

in-law’s malice would have been baulked.

CASE No. 70. - o
btor.—Ponnusami, village monigar, Alapalayam, Erode. ) ‘

g:;?tt.oj-S.C.olr‘?é. 989 of 1914, District Munsif, Erode, on a bill for cloths supplied, interest at

12 per cent. claimed and admitted. Decree for Rs. 37-9-6 + Rs‘. 4-0-0, dated 6th April 1914.
Ezecution—Debtor arrested 27th June 1914 for Rs. 50-12-6. Released Tth August 1914 on

iry of time. )
expwly‘u‘;'thl:: ;a%'ticulars.—-'l‘he debtor owns, jointly with three brothers, land worth Rs. 1,000~
and a house worth Rs. 300. The land is mortgaged for Rs. 500.
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Cemmentary.—The debtor was not insolvent, though the property was so circuiustanced as
not to be available for settling the debt, and probably he underwent the full term of imprison-
ment for this reason. .

CASE No. 71.

Debtor.—Ammasai Moopen, tree-tapper, Parapalayam, Erode. * . . .

Swit.—S.C. No. 296 of 1914, District Munsif, Frodes on a promissory note for Rs. 25, dated
5th February 1912, interest 24 per cent., two executants. Decree for Rs. 37-8-0 + Rs. 4-4-0,
dated 6th April 1914, .

Eaecution—Debtor (1st defendant) arrested 17th August 1914 for Rs. 51-9-0. Released
21st August 1914 on second defendant depositing decree amount in court. _

Further particulars—The money was borrowed for household expenses. Debtor, with his
foar undivided sons, owns land worth Rs. 300 and a house worth Rs. 30. There is another debt
of Rs. 100. The decree debt was paid by mortgaging the land for Re. 100.

Commentary.—One debt paid at the cost of incurring a second. The same effect would
probably have followed attachment of the land.

CASE No. 72.

Debtor.—Guruvappa Nayakan, cultivator, Amblipudur, Coin.batore.

Suit.—8.C. No. 403 of 1913, District Munsif, Coimbatore, on a bond for Rs. 50, dated 29th
October 1910, interest 12 per cent., debt to be liquidated within one year, and 18 per cent. interest
to be charged on default. Decree for Rs. 67-15-6 + Rs. 7-8-0, dated 11th September 1913.

Ezecution.—(i) Arrest warrant : debtor released on giving security to appear.

(ii) Debtor arrested 1st August 1914 for Rs. 87-7-2. Released 3rd August

1914, the money being paid into jail. ,

Further particulars.—Debtor and his father-in-law were tenants under plaintiff for ten
years or more. They borrowed the money to buy cattle and seed-grain. ©n debtor’s arrest the
father-in-law sold some of the produce of the land and paid the debt. They have since taken .
another tenancy. '

Commentary.—Debtor had the means to pay, and imprisonment was not undeserved. The
ereditor might seemingly have distrained the crop.*

CASE No. 73.

Debtor—Thimmayya Goundan, cultivator, Okkilipalayam, Coimbatore.

Suit.—0.8. No. 464 of 1913, District Munsif, Coimbatore, by the liquidator of a nidhi on two
promissory notes of Rs. 500 each, dated 10th September 1907, interest 12 per cent., three
executants. Decree for Rs. 1,568 + Rs. 162-8-0, dated 22nd October 1912.

Execution.—(i) Arrest warrant : debtor not found.

*  (ii) Debtor arrested 3rd September 1914 for Rs. 1,861-4-6. Released 7th Sep-

"tember 1914, at request of plaintiff.

* Further particulars.—Debtor is a well-to-do ryot having land worth Rs. 16,000 and move- .

. gbles valued at Rs. 1,000. The suit debt was contracted by him (two friends standing surety) in

order to liquidate existing debts, some ancestral and some incurred by debtor asa surety. Apart
from this debtor has ot needlessly involved himself in debt. When the decree was passed,
debtor sold some land to one Esee Goundan, *his brother-in-law, the agreement being that Egee
Goundan should pay the sale-price to the decree-holder, which he failed to do until debtor was
imprisoned. ) :

‘Commentary.—Notice to show cause against imprisonment would in this case almost
certainly have settled the matter, and would have saved a respectable man from arrest for
another’s default.

CASE No. 74.

Debtor—Pakkiya Goundan, agricultural cooly, Samur, Erode.

Suit—0.8. No. 200 of 1914, District Munsif, Erode, on a promissory note for Rs. 50, dated
2nd September 1911, interest 36 pgr cent., five executants, Re. 30 paid. Decree for Rs. 41-10-8
4+ Rs. 7-10-9, dated 6th March 1914. .

Ezecution.—Debtor arrested 14th April 1914 for Rs. 59-1-5. Released 25th May 1914 on
expiry of time. ‘ wa

" Further particulars.—Debtor signed the note as surety for one Appaji Goundan. He is a
cooly and has no property whatever. . . v
Commentary.—Imprisonment should have been refused.

CASE No. 75.

Debtor.—Narayana Nayakan, agricultural cooly, Pulamedu, Coimbatore. - .

Suit.—S8.C. No. 411 of 1914, District Munsif, Coimbatore, by a Nattukottai Chetti, on a
promissory note for Rs. 100, dated 2nd June 1911, interest 36 per cent., two executants, Re. 4-840
paid. Decree for Rs. 191-6-6 + Rs. 20-8-0, dated 11th June 1914. .

Ezecution.—Debtor (first defendant) arrested 6th August 1914 for Rs. 224-9-9. Releaged
1st September 1914, owing to non-payment of batta. Second defendant arrested at the same time
and released on security on agreeing to pay the decree amount within one month. ‘

Further particulars—Debtor is gecond defendant’s nephew. He borrowed the money for
family expenses. He hag no property and his uncle, the surety, paid the money according to the
above undertaking. ‘ '

8
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Commentary.—The creditor probably kept the debtor in jail in order to increase the pressure
on the surety. The court could have refused to imprison him. :

CASE No. 76.

Debtor —A. Thiramulaswami Nayudu, trader, Coimbatore.

§'mt.———0.S. No. 474 of 1913, District Munsif, Coimbatore, by a Nattukottai Chetti, on a
promisgory note for Rs. 750, dated 23rd September 1910, interest 12 per cent., Rs. 130 paid.
Decree for Rs. 870 + Rs. 88, dated 20th August 1913.

Execution.—Debfor arrested 12th August 1914 for Rs. 1,024-6-0. Released 18t September
1914, owing to non-payment of batta.

* Further particulars.—Debtor horrowed the money from one Venkatasulu Nayudu for trading.
The creditor transferred the promissory note to the Nattukottai Chetti who sued on it. Debtor's
trade failed and he had no means of paying the decree amount. ' '

Commentary.—Debtor should have heen given an opportunity of proving his indigence
hefore being committed to jail. - :

CASE No. 77.

Debtor—Kullan, agricultural cooly, Papanaikenpudur, Coimbatore.

Suit.—8.C. No. 273 of 1914, District Munsif, Coimbatore, on a promissory note for Rs. 185,
.dated 29th March 1912, interest 12 per cent., two executants, Rs, 90 paide Decree for Rs. 116-3-
4 + Rs. 14-4-0, dated 15th June 1914,

Exzecution.—(i) First defendant arrested and released on payment of Re. 30.

*  (ii) Debtor (second defendant) arrested 4th August 1914 for Rs. 139-5-8. Released
1st September 1914 owing to non-payment of hatta. ’

Further particulars.—Debtor did not himself borrow the money but signed the note ag

surety for first defendant. He lives by working as a cooly and has no property of any kind nor
cother debts. All his relatives are in poor circumstances. _ '
‘ Commentary.—Those who contend that ereditors do not keep in jail debtors who cannot pay
would perhaps dismiss this case with the remark that the debtor was let out at the end of the
first month, and that since he chose to get into debt the penalty he had to pay was not an
unduly severe one. My reply is that it ¢s indefensible to imprison a pauper debtor, who
probably has a family dependent ,upon his daily exertions, even for twenty-seven days, and that
but for the power to imprison him he would probably not have been asked to back the hill.

C.——.TANJORE CASES.
CASE No. 78. .

Debtor.—Dharma Panikam, agricultural cooly, Tanjore. i

Suit.—No. 1838 of 1912, District Munsif, Tanjore, by Chinnana Pillai on a bond for Rs. 20,
dated.18th May 1910, interest 18 per cent., executed by debtor, hig son Muthuviran Panikam and
another. Decree for Rs. 29-12-4 + Rs. 6, dated 30th August 1912, v

Erecution—(i) Application for arrest of debtor and his son. Debtor releaged for non-pay-

ment of batta ; son not found. .
(ii)- A similar application, son not found, debtor arrested 2nd March 1914 for Rs. 50-7-8§.

Released 13th March 1914, plaintifl certifying satisfaction. .

Further particulars—Debtor was employed by plaintiff as an agn_cu}tural lapourer. and
borrowed the money to celebrate his son’s marriage. Later he left plaintiff’s service, and the
latter then sued him for the amount in the hope, it is said, that debtor would return to service
under him. Debtor’s brother, however, * purely out of affection,” borrowed the required sum and
paid the decree debt. There was no arrangement between the brothers as to repayment, and it ig
unlikely that the money will be paid. ‘ ) . L -

.Commentary.—This case illustrates the tollowing z}ccount of conditions existing in Tanjore
for which I am indebted to Mr. E. H. Wallace, 1.C.8., District Judge :— 4

“ There is a class of cases frequently coming up before the civi.l courts in this district und
- system which-is akin té those you mention in its operation in placing the cultivating tenants in
4 state of perpetual bondage and reducing them to a condition of serfage. These are mostly suits
based on bonds executed by tenants to their landlords. A short account of the conditions under
" which the tenant in this district is tied down to the soil of the landlord may be of assistance

to you,

- The chief difficulty which confronts the mirasidar in this district is scarcity of labour and in

order to secure good and willing tenants he has a manai (house site) to offer to the tenant to live
This manai is generally on or near the land which the tenant undertakes to cultivate. These

" tepants, purakudis a8 they are called, erect superstructures on the manai at their own cost and-

. ape allowed to live in them (and this they do from generation to generation) so long as they
render service to the landlord. Besides this method of ‘binding the tenants to him for their lives,
he makes advances to them for cultivation expenses and gives loans of pretty large sums on occa-
.sions of marriages, funerals and the like. Bonds are taken from the tenants but the loans and

‘adva ordinarily carry no interest 8o long as the tenants continue to render service. An

vanoes gt of interest i¢ however charged when they &ry to quit it. Under such conditions
the tenant is fairly securely tied down. Bometimes the tenant is rebellious and denies the title
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of the landlord to the manai and refuses to surrender possession. The landlord in such a case
perforce brings a suit in ejectment for the recovery of the manai and for the debts dpe by the
tenant which now carry on exorbitant rate of interest, and the process of arrest is availed of to.
coerce him. The recalcitrant tenant if he persists has to remove his superstructure and find
means to pay off his debt. Sometimes he quits service himself to seek service under a new land-
lord, and in these cases the decreé obtained is of little value to the former landlord as the tenant
finds a ready lender in his new master who equips him with money to satisfy the decree debt.
The tenant in suth a case is no more free under the new master than under his old landlord.
Very often a landlord conveys his_property to an9ther and one finds in. the sale deeds a claim
agsigning to the purchaser sums due from the various cultivating tenants to the vend‘.or. .

It will be apparent from the above that the relationship of landlord and tenant will not exist
while a decree is being executed. It is only when the tenant rebels, secedes from- service or
bétakes himself to foreign lands that the bond is put into court and a decree is oBtained. The
existence of a decree may therefore be taken as implying a severance of all relationship of land-
lord and tenant. It rerely happens under the conditions described that a tenant shifts his allegi-
ance. He is thus tied down to the soil and labours for his master with an oppressive debt over
his head and becomes practically a bondsman attached to the land.”

CASE No. 79.
Debtor.—Narayana Padayachi, agricultural cooly, Kolukuthi, Mayavaram. ‘ .
Swit.—8.C. No. 1297 of 1913, Sub-Judge, Miyavaram, on a bond for Rs. 137-13-6, dated

'9th September 1909, interest to 7th April 1910 at 12 per cent. and thereafter at 18 per cent.,.

executed by four defendants who were plaintiff’s tenants in respect of balance of varam account,
and account for paddy due. Decree for Rs. 211-12-6+Rs. 22-12-0, dated 22nd September 1913.
Execution.—(1) Arrest warrant against four defendants, who were not found. |
(ii) Arrest of debtor (second defendant), who was not found. ° '
(iii) Debtor arrested 23rd March 1914 for Rs. 262-10-3. Releagsed 30th April 1914 owing
to non-payment of batta.

Further particulars.—Debtor and the%hree other defendants leased some land from plaintiff
on waram. The yield was poor, and the lessees were unable to pay the whole rent (paddy) due.
They accordingly executed the suit bond for the balance. Debtor V\(hen aFrested was working asa
cooly and had no property whatever. Asked why he did not petition. in insolvency he replied:”
that he had no funds to meet the expehses of that course. No part of the decree amount has.

been paid. ) ) X / -
Commentary.—A wholly indigent debtor imprisoned for over five weeks.

CASE No. 80.

Debtor—Ramaswami Padayachi, cultivator, Mayavaram. .

Suit.—S8.C. No. 1273 of 1913, Sub-Court, Mayavaram, by one Doraiswami Ayyar, adopted
gon of Rameswami Ayyar, on an account disclosing a balance of Rs. 219-9-7 due by debtor in
regpect of transactions entered into while tenant of Ramaswami Ayyar. Plaintiff claimed principal
plus Rs. 373-4-0 (interest at 12 per cent. from date of cxecution of bond) and forewent Rupees
92-13-8 to bring suit within Sub-Judge's summary powers. Claim accordingly for Rs. 499-15-11.
Debtor pleaded settlement of account. Court found for plaintiff and decreed Rs. 499-15-11+
Rs. 49-4-0, dated 30th April 1914. ‘ ‘

Execution.—Debtor arrested on 2nd November 1914 for Rs. 593-11-2. He was in jail when
I examined him (19th November 1914) and has since been released owing to non-payment of batta.

Further particulars.—Debtor and his family were for nearly three generations tenants.
(parakudis under the varam’ system) of Ramaswami Ayyar. *From time to time these tenants.
received advances from the landlord for plough bulls, seed grain, marriages, etc. Debtor left
Ramaswami Ayyar's service some fifteen years ago and took up land under one Kuppuswami Ayyar..
Two years ago plaintiff tried to persuade debtor to return as tenant, but debtor refused. The suit
‘was then brought. The original claim is probably genuine. The interest charged is exorbitant
in amount, delay in suing being excessive. Debtor, when arrested, had no property b except
two-old buffaloes which nobody would buy.”

Commentary.—Ilustrative of the practice described under Case No.I. The court should
have disallowed imprisonment. In such cases the creditor probably resorts to it from motives of

revenge.

CASE No. 81. -
Debtor.—Virappan, pariah, cultivator, Shiyali.

Swit—S8.C. No. 560 of 1903, District Munsif, Shiyali, on a bond executed by debtor and his.
brother to plaintiff, in consideration of money lent to defray the brother’s marriage expenses..
The brothers to work on plaintiff’s 4and and, so long as they do 8o, no interest to be charged.
Claim for Rs. 31-9-6 and decree for this sum plus Rs. 4-14-0, dated 14th October 1903.

* Execution.—(i) Attachment and arrest warrants applied for but not proceeded with.
(ii) Debtor arrested on 4th September 1914 for Rs. 72-2-6. Released on 16th October 1914
on expiry of time. ‘ ‘
v Further particulars.—Debtor and his brother worked under plaintiff for three years. As
they then left his service he sued on the bond. Debtor when arrested had no property whatever
as the creditor must have known. He had no knowledge of the law of insolvency.
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Commentary.—Imprisonment is used in such a case as this to compel the debfor to return to -

f,he creditor’s service. Here however the debtor preferred to serve his full time to doing so. It
is a mockery to refer to the insolvency law where the debtor is, a8 here, a panchama pauper.

‘CASE No. 82.

Deb.tor.—-Saravanai Pillai, cultivator, Shiyali.

Suit.—0.8. No. 16 of 1903, District Munsif, Shiyali, for arrears of rent due to plaintiff’s
husband. Decree for Re. 1,046-13-4, dated 1st April 1903. ;

rl.Eﬁecu{fton.-—(i) Fourteen executions, 10 for arrest, 4 for attachment of moveables, nothing
realised. -

i (ii) Debtor arrested 16th January 1914 for Rs. 1,898-10-0. Released 16th July 1914 on
expiry of tin_le.

Further particulars.—Prior to the suit debtor had been plaintiff’s husband’s tenant on an
am‘mal. rent of 450 ka.lan}s of paddy and Rs. 50 in cash. Debtor previously owned some land in
Shlyalrlt taluk, but sold it before the suit to pay some debts. At the time of arrest he had no
property.

C'ommen_ta'ry.—-T}}e creditor has unsuccessfully pursued this man in execution for eleven
years, and now. after imprisoning him for six months without effect will have to abandon the
-effort as the period of limitation expires on 1st April 1915.

‘CASE No. 83.

Deb.tor.——Pattan Samban, village servant, Mannargudi.

Smf.—No. 868 of 1913, District Munsif, Mannargudi, on a bond for Rs. 25, dated 7th June
1?10, .bemg money advanced to defendant to discharge debts in consideration of defendant and
his wife working for plaintiff, who also grants manai (house-gite). If defendant leaves service,
interest at 36 per cent. chargeable. Defendant left service on 1lst September 1910. Suit filed
20th Augast 1913. Decree for Rs. 49-15-11 + Rs. 8-14-0, dated 22nd September 1913.

Ezxecution.—Debtor arrested 14th April 1914 gor Rs. 67-4-0. Released 1st July 1914 for
non-payment of batta.

Further particulars.—Debtor had no property except 12 cents of land, fully mortgaged,
which was sold for Rs. 36 and the mortgage redeemed a few months ago. He was unaware of
the terms of the hond or that he would be charged interest on leaving plaintiff’s service. No

" part of the decree amount has been paid. '

Commentary.— Vide remarks under case No. 78.

‘CASE No. 84.

Dehtors.—1. Govindavelan } cultivators, Thamarankote, Pattukkottai taluk.
2..Chinnatambivelan
Suit—S.C. No. 154 of 1910, Deputy Collector, Pattukkottai, for melvaram due by the five

.defendants holding under patta. Decree for Rs. 917-10-9 + Rs. 28-13-0, dated 16th July. 1910.
Ezecution—Debtors arrested 7th October 1914 for Rs. 320-2-9. Released on payment of
-decree, amount. ‘ .
Further particulars.—Defendants in the suit were brothers and tenants of certain co-
inamdars. Owing to a dispute between these inamdars they refused to pay rent, and pergisted
in their refusal after the inam village was taken charge of,by a receiver appointed by the Court.
"The receiver accordingly sued, and the decree was executed by the party to whgm the land fell
in the suit for partition. Debtors meanwhile sued this man, desiring to set aside the revenue
decree for rent, and their refusal to pay the rent, although imprisoned, was due to this dispute.
They were still in jail when I efamined them on 20th November, but have since borrowed the
necessary money and paid the decree amount. They have property worth Rs. 4,000 or

Rs. 5,000.
Commentary.—A case of contumacy success

CASE No. 85.

Debtor —Karattan Samban, agricultural cody, Kumbakdnam. ‘

Suit—8.C. No. 2844 of 1913, District Munsif, Kumbakonam on a promissory note for
Rs. 37-8-0, dated 18th March 1907, in respect of paddy due from ‘defendant as sub-tenant. A
previous promissory note for Rs. 10-8-0, dated 12th March 1906, on similar account is superseded
by this note. Interest 12 per cent. Repayment of Rs. 6 n}ade. Decree for Rs. 60-14-0+.
Rs. 13-2-0, dated 2nd February 1914.

Ezxecution.—Debtor arrested 28th March 1914 for Rs. 82-2-6. Released 9th April 1914 on
gatisfaction of the decree by a cash payment of Rs. 10 and execution of a promissory note for
Rs. 74-10-11, interest 18 per cent., by three persons. .

Further particulars—The suit debt mainly represemNed the accretions of interest on the
original loan for rent due to debtor’s previous landlord. The decree was satisfied by (a) payment
of Rs. 5 obtained from sale of straw, (3) payment of Rs. 5 obtained from debtor's present
landlord’s wife, (c) execution of a promissory note for Rs. 74-10-11 by debtor’s sons and nephew.
Debtor, a panchama labourer, has a hut on the manai of his present employer and a few earthen
vessels. )

Commentary.—Releage purchased at the cost of further indebtedness, the new loan bearing
. higher rate of interest. The former landlord allowed the debt to go on growing and took no

fully dealt with by imprisonment.
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.steps until the debtor left him. The new - landlord’s wife’s action was probably not entirely
.disinterested. Tt was no case for imprigonment. . .

-CASE No. 86.

Debtor —Sebastian Samban, cultivator, Pariah Street, Kumbakonam.

Swit—8.C. No. 1033 of 1912, Sub-Judge, Kumbakonam, on a bond for Rs. 13, dated 6th.
July 1912, plus 14 kalams and 4 marakals paddy. Interest 3 pies per rupee per ménsem (18% per
“cent.) to 6th July 1913 and thereafter 6 pies per rupee per mensem (373 per cent.) : two
gignatories, father and undivided son (debtor). Decree for Rs. 114-14-0+ Rs. 13-4-0, dated 19th.

September 1912. .

Execution.—Debtor (2nd defendant) arrested 2tth August 1914 for Rs. 148-6-4. Released

18t September 1914 owing to non-payment of batta. .

Further particulars.—Money was spent on a bull for ploughing, and the paddy used for
.geed. The bull died. Both defendants formerly worked on plaintiff’s land, and left his service:
three years ago, whereupon the suit was filed. They have no property except a thatched shed
worth Rs. 4, nor any relatives capable of paying the debt. They work ag daily coolies.

Commentary.—The creditor evidently soon made up his mind that it was no use pressing
further for payment. Penal interest within the meaning of section 74 of the Contract Act was
levied on the debt.

‘CASE No. 87.

Debtor.—Pakkira Samban, agricultural cooly, Nogaltur, Naenilain.

Suit—S. C. No. 1770 of 1912, District Munsif, Tiruvalur, an s{ccount of two loans
(@) Rs. 30 advanced on 26th April 1879 on account of defendant’s first marriage, he undertaking-to
-gerve plaintiff’s father, (b)) Rs. 20 advanced on 20th April 1884 on account of defendant’s second
marriage. Plaint states that defendant served under plaintiff’s father and: plaintiff until June or
July 1912. No documentary evidence given of loans. Plaintiff claimed only Rs: 49-15-0to bring
gnit within small cause jurisdiction. Decree (ex parte) for Rs. 49-15-0 + Rs. 7-4-0, dated 9th
December 1912,

Execution—(i) attachment : no property found.
(ii) attachment : no steps taken.
(iii) Debtor arrested, 17th August 1914 for Rs. 73-11-2. Roleased, 1st September 1914
owing to non-payment of batta. No money recovered. .

Further particulars—Debtor and his parents worked under plaintiff’s family as farm tenants
for many years. Debtor states that he personally never received any money from plaintiff’s father,
and that the suit debt was contracted before he was born, (His age is given in the Jail Register
as 45, and the first transaction, ostensibly on account of his marriage, took place 36 years ago).
In 1912 debtor left plaintiff’s service on the score of insufficient wages. Plaintiff then sued him with
the result above-noted. Debtor earns monthly 24 kalams paddy (about Rs. ) and has no property.

Commentary.—I extract the following from the Tahsildar’s report . — ' )

“ The decree was an ex-parte one” [and based, T may add, on oral evider “ id’

* make any elaborate inquiry gl‘:out the dz[nte when the debyt was coni.ra‘tzt:dl;:d”:ﬂiet?lggg: :giggxtvl;gsc:im-%ﬁr%?:
«From the plaintiff’s own statement before me, it appears to me that the debt became long ago time-barred.
« How the acknowledgment of debt was kept alive for two generations, so as to enable the plainfiff to sue for it
“in 1912 (the debt having been contracted torty years previously) is a mystery. There is a significant admission
“by the plaintiff in his statement before me, viz., that he would not have filed the suit it the défendant had con-
“tinued to serve under him as pamnyal. I am not aware how- the civil law stands:in-such' matters; but I feel
“hound to say that this is a typical case of oppression of the labourer by the landlord,, resorted to for enforoin
“ labour out of revengeful motives, because the poor pariah had the impudence 1o free himself from the la.ndl-ord’gs
« gervice (slavery, if I may say so) and to depend on his own resources for liis. daily meal.”

Here indeed we see the working of the Civil Court in a painfully. unfavourable light. It isnot
part of my duty to scrutinize the foundations of decrees, but it would. soem. that, on the score of
law and probably also of fact the decree, had defendant been in a position to contest the suit, would
not have been passed. Once passed it was used by the decree-holder to oppress this unfortunate
cooly, who might have been kept in jail for six months, like the dsbtor in case No. 82 had the
.creditor cared to afford the subsistence allowance. .

CASE No. 88.
Debtor—Kumeran Samban, cultivator, Kumbakonam. '
Suit—No. 5 of 1911, Village Munsif’s Court, Mayavaram, for Re. 8-9-8 being arrears of
rent due to plaintiff Muthuswami Ayyar. Decree for Rs. 8-9-8, dated 30th March. 1911,
Ezecution.—(i) Arrest applied for, 21st March 1913. Application returned for amendment:
(ii) Debtor arrested 30th September for Rs. 14-1-0. Released Fith November 1913; on
expiry of time.

Purther particulars—The debtor’s presence could not be procured, but local inquiry showed
that he was cultivating some land and owned bulls worth Rs. 50.  The decree has not been
satisfied. . |

Commentary.—The inquiry was not conclusive, but it'is probable that such property as the
debtor, who is a Panchama, had would have been exempt from attachment under section 60 (&) and
(¢) Civil Procedure Code. That is the only explanation of' the decree-holder’s omission to attach
it He wanted debtor to give up to him what the law prevents him from. seizing directly. The
.execution costs in this case amounted to 63 per cent. of the snm decreed.
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CASE No. 85. .

Debtor.—Sevathiyan Samban, cultivator, Valakudi, Kumbakonam.

Swuit.—S. C. No. 2730, District Munsif, Kumbakonam, on a promissory note for Rs. 35-14-0"

dated 11th March 1906, interest 12 per cent., on account of paddy due to plaintiff. Rs. 7 repay-
ments made. Defendant pleaded discharge by delivery of 60 bundles straw and 3 kalams padd‘v.
Decree for Rs. 61-11-0 + Rs. 16-2-0, dated 2nd February 1914. '
Ezecution.—(i) arrest warrant, 24th March 1914 : debtor not found.
(ii) Debtor arrested, 17th June 1914 for Rs. 88-3-0. Released 26th June 1914, decree-
holder certifying satisfaction.

_ Furthersparticulars—The guit debt represented paddy due by debtor to plaintiff, his land-
lord. On debtor's arrest his son raised Rs. 5 by selling his mother’s ear ornament, and debtor
borrowed Rs. 60 from ome Ibramsa Rowther. Decree-holder accepted the Rs. 65 in full satisfaction.
Debtor repaid Rs. 30 to the Rowther by sale of straw, and is now working as _his ténant. Debtor
has a hut (on the Rowther's manai) worth Rs. 25, cattle worth Ra. 50, and other moveables worth
Rs. 25, with debts amounting to Rs. 30.

Commentary.—Another instance of a tenant passing from the bondage of one master to that

of another. Presently he will be sued and imprisored by the Rowther, and so the process.
continaes. Excluding articles exempt from gttachment, debtor had nothing to pay the debt with,.

and he ought not to have been imprisoned.

CASE No. 90. :

Debtor.—Appaswami Asari, carpenter, Adutorai, Kumbakonam. .

Suit—S.C. No. 981 of 1911, District Munsif, Valangiman, on a promissory note for
Rs. 26-5-0, dated 20th September 1908, interest 12 per cent. two executants. Decree for
Rs. 35-1120 + Rs. 7-4-0, dated 26th October 1911 against second defendant.

Execution.—Debtor arrested 14th November 1914 for Rs. 55-11-6. Released 1st December-

1914, owing to non-payment of batta.
Further particulars.—Debtor worked as a carpenter under plaintiff for four months, and

borrowed Rs. 25 from him for his marriage cxpenges. He has no property of any kind, and lives.

on his daily wages as a carpenter. The decree remains unsatisfied. R
Commentary.—All that imprisonment did here was to transter the cost of debtor's main-
tenance during fifteen days from himself to his creditor. If the court had ordered payment by

small monthly instalments there would have been some point in imprisoning the debtor had he:

failed to pay according to the order.

CASE No. 91.
Debtor.—Ratna Padayachi, cultivator, Manikudi, Kumbakonam.

Suit.—S8.C. No. 1089 of 1908, Sub-Court, Kumbakonam, by one Siva Ramakrishna Ayyar, - |

against debtor (second defendant) and his brother Ponnuswami Padayachi for (i) Rs. 115-4-9,
being value of cash and paddy due on varam accodut, and (ii) Rs. 28-7-3, being Rs. 25 advanced
to first defendant for purchase of cattle, plus interest. No documentary evidence produced.
Defendants denied the claim, ascribing the suit to their refusal to work under plaintiff as tenants.
Decree for Rs. 120 by consent, dated 22nd December 1908. N

Execution.—Debtor arrested on 8th October 1914 for Rs. 205-7-0. Released on 1st February
1915 owing to non-payment of batta. *

Further particulars.—The two brothers, and their father before them, had worked under
plaintiff as varam tenants. The only money advanced to them was Rs. 25 for the purchase of
cattle, which, first defendant alleges, were handed over to plaintiff when he left his employment.
After getting his decree plaintiff imprisoned first defendant for six monthsg, but got nothing out
of him. Subsequently he imprisoned debtor as above. Neither has any property, and each ig
now working ag an agricultural cooly. The decree remains unsatistied.

Commentary.—Another case typical of the landlord’s methods. Here he imprisoned both
brothers for long periods, though there can have been little progpect of getting money out of
them. The claim was based entirely on plaintiff’s oral statements, and obviously he might have

claimed any sum he pleased.
|

CASE No. 92

Debtor.—Rajendra Samban, cultivator, Melakurukai, Kumbakonam.

Swit.—8.0. No. 67 of 1913, District Munsif, Kumbakonam, on a bond for Rs. 12-8-0, dated
14th May 1914, interest 18 per cent. for one year and 24 per cent. thereafter, repayments made
being Rs. 3-8-0 (two kalams of paddy) an 27th October 1907 and Rs. 5-4-0 credited on 17th April

1910 in respect of service under plaintiff. Decree for Rs. 24 + Rs. 4-6-0, dated 28th January

‘ 1913, ez parte.

Ezecution.—Debtor arrested on 23rd July 1914 for Rs. 38-9-6. Released on 1st S8eptember:

.. §4914, batta not being paid. _ .

- Y. Purther particulars—The money was advanced by the landlord to meet debtor’s marriage
. @xpenses. The suit was brought after debtor left the landlord’s service. After relepse debtor,
_'whé has no property, borrowed Rs. 95 from the woman who now employs him, agreeing to serve
".her for a year, and the decree-holder accepted it in full satisfaction. :

5 Commentary.—The settlement here, which involved only the exchange of one creditor for

snother, cannot be attributed to imprigonment.
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D.—NILGIRIS CASES.
CASE No. 93.

Debtor.—Muniaf, cultivator, Hadashola, Ootacamund.

. Swit—8.0. No. 167 of 1913, Sub-Court, Ootacamund, claim of Rs. 74 by P. Rahiman Sahib
for goods sold and money lent between 25th April 1912 and 12th ‘November 1912, Decree for
Rs. 70+Rs. 11-4-0, dated 13th March 1913. . .

Erecution.—Debtor arrested on 18th April 1913 for Rs. 85-3-6. Released the same day,
plaintiff certifying satisfaction.

Further particulars.—Debtor borrowed Rs. 50 from plaintiff for cultivating expenses, and
bought some provisions from him on credit. When he was arrested a friend named Muthu-
karuppan executed a promissory note in plaintiff’s favour for the full amount due. Debtor then
mortgaged his land (3§ acres) to Muthukaruppan who redeemed the promissory note. Debtor hag
not yet redeemed his debt to Muthukaruppan. Debtor’s whole debt, including the mortgage,
-amounts to Rs. 300. ‘

Commentary.—Debtor was not a pauper, and his arrest was justifiable. The effect - of
imprisonment was however to increase his indebtedness, and he will probably end by logsing his
land and becoming a cooly. :

‘CASE No. 4.

Debtor.—Kullan, Aruva Badaga, cultivation, Merkanad, Nilgiris.

Suit.—8.C. No. 46 of 1904, Sub-Court, Ootacamund, on a promissory note for Rs. 1,050
executed on 10th June 1903, to Mallian, Badaga adhikari, interest 6 per cent. Decreé fox,'
Re. 1,115-14-9 +Rs. 114-6-0, dated 3rd August 1914. .

Execution.—-Three arrest warrants, in 1905, 1908 and 1911, not proceeded with (evidently to
keep the decree alive). Debtor was arrested on 21st Augug} 1914 for Rs. 1,945 and released on
45th August 1914 on plaintiff certifying full satisfaction. : :

Further particulars.—Debtor’s father barrowed Rs. 400 from plaintiff, a relative, some twenty
years ago. 'This debt was represented by four or five successive promisgory notes, the last being
the suit promissory note for Rs. 1,050 executed by debtor on his father’s death. Debtor paid Rs.
200 to plaintiff before the decree, and when the latter took out exeeution a panchayat was held in
the village, and it was decided that paintiff should accept the original principal of Rg. 400 in full
satisfaction. Accordingly debtor paid Rs. 100 in cash, and executed a promissory note for Rs. 100,
his son and uncle signing as sureties. The promissory note has since been redeemed. The debtor
has no property and is working as a cooly.

Commentary.—The case is exceptional, owing to the relationship between the parties. An
inquiry would have shown the court that the debtor was quite unable to pay the full sum
decreed. On the other hand imprisonment was probably instrumental in gecuring some payment

.

_ for the creditor. ‘

CASE No. 95. | . IS

gebtor.g—(l;. IﬁI“)b; Bakar, merchant, Ootdcamund. '
wit.—S.C. No. 268 of 1912, Sub-Court, Ootacamund, by a Marvari on a.promissor
y ) , 8 \ y note for

Rs. 100, dated 7th October 1911, interest 374 per cent. Decree for Rs. 115+Rs. 15~
99th March 1912, . . - 1580, dated

Execution.—Three attachments ofsproperty. Various sums paid by debtor, leaving a balance
of Rs. 19-12-6, for which he was-arrested on-19th July 1914, and released on ’t.he i
paid to the bailiff. . amount being

Further particulars—Debtor pawned a jewel, worth Rs. 140, to the Marwari for Rs. 120
réquiring the money for household expenses. As interest on the debt accumulated he ldtel:
re-pawned the jewel for Rs. 75 and executed the suit promissory note for the bdlance (Rs. 100).
Eventually the creditor bought the jewel for Rs. 115 (probably the Rse. 75 plus interest), and
gued .debt.or on the promissory note. Debtor alleges that he paid plaintiff Rs. 240 in respéct of the
promissory note, excluding the subsequent payment of Rs. 19-12-6. If so, for the original
Rs. 120 reqelved he had to pay approximately Rs. 400. Debtor owns a house in Ootacamund and
gome land in Sholur, together worth Rs. 5,000, and, with his brother, is indebted to the extent of
'RSn 49000. ’ \ l‘ . . '

Commentary.—The debtor managed to pay the small balance to the bailif when he was
arrested. Arrest was justifiable. . ' .

CASE No. 96. ’ .

Debtor —Chellan, Panchama, cultivator, Ootacamund. .

Suit.—8.C. No. 113 of 1913, Sub-Court, Ootacamund, on a promissory note for Rs. 50, dated
6th September 1910, interest 9 pies per rupee per mensem (561 per cent). Deo;'ee-for
Rs. 117-4-6 + Rs. 15, dated 20th February 1913. Rs. 50 to be paid within one month and the
balanlge in monthly instalments (?flﬁi 7‘;8-0 1913 .

recution.—Debtor arrested 11th April 1913 for Rs. 137-1-6. Released 1 i
plaintiff certifying full satisfaction.. Sth April 1913,

Further particulars—Debtor and plaintiff jointly rented a piece of land from Fakir
Muhammad Sait. Plaintiff supplied the seed potatoes and after two months made debtor execute
the promissory note in payment of his share. When debtor demurred to the high rate of interest
plaintiff said, that interest must be entered as a formality, but that he would not recover it,
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Afterwards the parties fell out, and plaintiff sued on the note. Debtor attempted to prove the
oral agreement, but the court passed a decree according to the claim. As debtor had no property
of any description he had to go to jail. His brother and brother-in-law then jointly executed a
promissory note to plaintiff for Rs. 110 and got debtor released. Debtor has since repaid them
by selling potatoes which he has grown on rented land and the promissory note has been
redeemed. Debtor has no property of his own.

Commentary.—The creditor is under suspicion of having tricked the debtor. The claim
wag in any case exorbitant. The court rightly ordered payvment by instalments, which however
debtor failed to pay. He had no property, and his imprisonment led to the entanglement of
relatives, though the matter was afterwards satisfactorily settled.

CASE No. 97.

Debtor.—Pujari Huchan, milkseller, Qotacamund. ]

Suit.—8.C. No. 27 of 1913, Sub-Court, Qotacamund, on a promissory note for Rs. 40, dated
19th February 1910, no interest stated. Decree for Rs. 46 + Rs. 9-12-0, dated 30th January
1913.

- Ezecution.—Debtor arrested Ist December 1913 for Rs. 59-14-0.  Released the same day on
plaintiffs’ application. .

Further particulars.—Debtor sells milk in Ootacamund. Plaintiff sold him milk worth
Rs. 30. Debtor could not pay the bill as his cattle, worth Rs. 700, died of rinderpest. After two
years plaintiff got debtor to execute a promissory note for Rs. 40, On debtor's arrest, one
Karyan, the manager of a chit-fund of which debtor is a member, executed a promissory note to
plaintiff for the amount due and got debtor released. Karyan reimbursed himself from debtor’s
holding in the fund. Debtor has two buffaloes which are however mortgaged, and a small pro-
perty in Mysore State, also under mortgage. He has a debt of Rs. 200. He once applied to be

declared insolvent, but withdrew the p'et,ition on tho;ulvico of his creditor, who agreed to receive“ -

their dues by instalments. .
Commentary.—Debtor's solvency .is doubtful, but I should not blame a court which granted
a warrant in such a case, and no harm was done by its issue.

CASE No. 88.

Debtor.~Maruthai Asari, carpenter, Ootacainund. . :

Snit.—8.C. No. 35 of 1913, Sub-Court, Ootacamund, on a promissory note for Rs. 37-8-0,
dated L3th January 1910, interest 373 per cent. executed by Kanna Asari and debtor. Decree for
Re. 72-0-6 + Re. 11-14-0, dated 3rd February 1913, Rs. 30 to be paid within one month and
the balance in monthly instalments of Rs. 3.

" Erecution.—Debtor arrested 27th November 1913 for Rs. 87-11-6. Released on 4th
December 1913, plaintiff certifying full satisfaction.

Further particulars.—Debtor aged 65 is a carpenter earning a rupee a day and has a large
family and no property. The money was borrowe‘;, y Kanna Asari, a relative. Debtor had on
a previous occasion helped Kanna to get a loan fromwplaintiff by standing surety, and as Kanna
alone had then been dunned he consented to lend his name again, After the decree was passed
Kanna went to Trichinopoly district. Plaintiff accordingly arrested debtor. On' debtor’s
production before the Sub-Judge he was told that if he could not pay the debt he must go to
jail. He offered to pay in small instalments, but plaintiff would not agree. Debtor’s son, also a
carpenter carning one rupee a day, executed a promigsory note in plaintiff’s favour for Rs. 40 and
paid cash Rs. 15, and got his father released.

Commentary.—The” debtor was no doubt a fool to stand surety. He would probably not
have been accepted as a surety had the creditor not been able to reckon on the power to imprison
him. He was imprisoned because he could not pay, not because he could and would not! The
liability then passed to the son, who was in no way responsible for his father’s action, and who
will probably be sued and imprisoned in his turn. The real debtor escapes altogether.

CASE No. 98,

Debtor —Andi, Badaga, cultivation, Kavilorai, Nilgiris. ‘

Suit—8.0. No. 29 of 1913, Sub-Court, Ootacamund, on a promissory note for Rs. 20, dated
18th February 1910, interest ‘24 per cent. Decree (r parte) for Rs. 33-9-0 + Rs. 8-10-0, dated
30th January 1913. ’ :

Ezecution—Debtor arrested 3rd September 1913 for Rs. 45-12-3. Released same day, full
gatisfaction being certified. .

Further particulars.—Debtor ig a Badaga ryot, having about 2 acres of land (part of a joint
bolding) and a house worth Rs. 50. He bought three bags of seed potatoes at Rs. 7 per bag from
plaintiff, ander whom he was then working. His potato cultivation realized only Rs. 10, owing
to want-of rain, and a8 he could not repay plaintiff he executed the promissory note. On
debtor's arrest his brother éxecuted a promissory note in plaintiff’s favour for the amount due
(#s. 45-12-3) and got him released. The brother afterwards paid the debt by sale of his potatoes
and of cattle. Debtor is to repay his brother at his leisure. There is no formal agreement
hetween them. - )

Commentary —The original debt more than doubled by the time debtor was arrested, and
had to be shouldered by his brother. Debtor had no propefty beyond what was necessary for
his swbsistence, and it is doubiful whether arrest warrant should have issued.

[ 4
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CASE No. 100.

Debtor.—Nazur-ud-din, butcher, Wellington. . .

Suit.—S.C. No. 201 of 1913, Sub-Judge, Ootacamund, on a promissory note for Rs. 60, dated
24th November 1912, interest 24 per cent., three executants. Decree for Rs. $3-9-0 +
Rs. 11-6-0, dated 13th March 1913, Rs. 40 to be paid at once and the balance within one month..
Rs. 20 paid before execution.

Execution.—(i) Debtor arrested 26th July 1913 and released on payment of Rs. 10.

(iii) Debtor arrested for Rs. 59-9-6, dated 19th September 1913. Released 22nd Septem-
ber 1913, plaintiff certifying full satisfaction.

Further particulars—Plaintiffs, 8. M. 8. Sakara Mammoosa Rowther & Co., Coonoor, lend
money to butchers to buy sheep on condition that they repay the loan and supply the sk,ins to-
the firm. The suit debt represents the balance of a previous decree obtained in respect of an
advance of this nature, defendants giving plaintiffs a promissory note for the amount. When the
second defendant (debtor) was arrested, they borrowed the necessary sum from the man from
whom they buy sheep and paid the decree-holder. Of the sum thus borrowed, Rs. 16 has been
repaid and the balance is outstanding. Debtor ascribes their indebtedness to a fall in the price of
skins. They have no property and live by the butcher's trade.

Commyentary.—The court showed some consideration for the debtor's circumstances by
ordering postponement of payment of part of the decree amount, but the concession was probably
insufficient. The case shows how one decree leads to another. The debtors will probably next

be sued by the sheep merchant. They stated in reply to a question that they did not understand
the meaning of filing an insolvency petition.

CASE No. 101.

Delgtor.—-—-Bocha Kalan, Badaga, cultivator, near Aruvankadu.

Suit.—8.C. No. 312 of 1913, Sub-Judge, Ootacamund, by 0. M. Mahomed Mira Rowther of
Coonoor on a promissory note for Rs, 75, dated 2nd September 1912, interest 12 per cent. Decree:
for Rs. 82-3- + Rs. 12-6-0, dated 17th April 1913, to be paid within three months.

Execution—(i) Debtor arrested 7th September 1913 and released, plaintiff allowing time.

(ii) Debtor arrested 3rd October 1913 for Rs. 100-14-6. Released 4th October 1913 on
plaingﬂ‘f certifying full satisfaction.

urther particulars~—The debtor, a Badaga ryot, contracted to suppl lainti i
potatoes. When debtor believed the contract to be fulfilled, plaintiff allelg);gdyth[;t lt-rllxtelizfzcc‘:liﬁ
showed a debt of Rs. 75, for which he forced debtor to execute a promissory note. When debtor:
wag arrested his brother Mada executed a promissory note to the decree-holder for Rs. 100
Debté); has repaid his blll'othefr Rs.h40. He has a house worth Rs. 100, 13 acres of land wortl;
Rs. an acre, and three-fourth acre of kali land worth Rs. 300 a . J ‘
B B o e b, n acre. The whole property

Commentary.—The inquiring officer writes : * This is one of the many cases i i
: defex}dant happens to be illiterate and the plaintiff has taken advantage of ixis is:Islollr‘;ng ll():;l rtll:):
. keeping proper accounts. The Badaga, whether he is satisfied or not with the correctness of
. the amount, is compelled to sign promissory notes. In this particular case the Judge adviged
. defendant to furnish bail to file an insolvency petition, but all his people declined to stand

surety.” The result was that the decree-holder got a fresh bond from a relative.

CASE No. 102. .

gebtor.g—gelliri, Bg(}?}ga,fclil;ilwéator, Chinna Obuthallai, Coonoor.
wit.—S8.C. No. o , Sub-Judge, Ootocamund, on a promissory n ‘
dated 10th July 1911, interest 24 per cent. (paid to 10th March 1913)pexecutedyby (;t:ofggrﬁi;):feg
to one K. Shanmugam Pillai who assigned it to plaintiff, K. Kadar Moidin Rowther. Decree for:
Re. 152-3-3 + Rs. 18, dated 17th July 1913. '
Ezxecution.—Debtor arrested 4th August 1913 for Rs. 175-0-3 an
plaintiff certifying full satisfaction. d released the same day,.
Further particulars—Debtor signed af surety for one Aru Maistry, who incu
in connexion with a chit fund transaction. Aru Maistry died and debtos; was pr:c:;‘ggdtgza(il;;t
‘When he was arrested his uncle executed a promissory note for Rs. 175-0-3 to the decree-holder‘
Debtor’s father then sold some land and paid the uncle, who redeemed the note. Debtor hié .
father and three brothers own a house worth Rs. 100 and some land (value not stated). Debtor.
with a partner, also runs a shop. There is a debt of about Rs. 2,000 in connexion with this,. '
The inquiring officer thinks that the suit debt was not bond fide, "
Commentary.—Arrest here virtually achieved the same result as attachment of land would
have done, though more easily and expeditiously. There can be little doubt that the same effect
would have followed if the court had called on the debtor to show cause against. imprisonment
He was not likely either to plead indigence or to abscond. )

CASE No. 103.

Debtor—Madyan, Badaga, cultivator, Bikatti, Coonoor.

Suit.—8.C. No. 403 of 1913_Sub-Judge, Ootacamund, on a p‘romissory‘note for Rs. 25
13th May 1910, interest 75 per gent., executed to one Madya Maistry who endorsed it to pia(ilzﬁ
K. Fakir Mahomed Rowther & Co. Decree for Rs. 75 + Rs. 11-10-0, dated 18th August

9
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1
1913, Rs. 25 to be paid within a fortnight, Rs. 16 within another fortnight and the balance
in Rs. 4 monthly instalments commencing from 15th October 1913.

Ezecution.—Debtor arrested 24th November 1913 for Re. 90-7-0 and released the same day,
plaihtiff certifying satisfaction.

Further particulars.—The debt was incurred in connexion with a chit fund. Fifty
members subscribed eight annas a week. Debtor made fourteen payments and then bought the
-amount of the chit Rs. 25, for its present value, Rs. 14 ; i.e., he received Rs. 14 and signed a
promissory note for Re. 25. From this sum should have been deducted the amount of his
subscriptions (Rs. 7), but advartage was taken of his ignorance not to do so. The promissory
note became the property of a Rowther firm, and eventually he was arrested for Rs. 90-7-0. The
decree was satisfied by a cash payment of Rs. 10, and the execution of a promissory note for
Rs. 40, by a relative of debtor. ' Debtor gave the relative a promissory note for Rs. 50, 75 per
«cent. interest, and has not yet redeemed it. Debtor has a house worth Rs. 100, and works for
wages as an agricultural cooly. .

Commentary.—The Badaga seems to be easily victimized, and, after making allowance for
the amount foregone by the creditor, the bargain was, still a hard one. A relative hadito
intervene and himself became a debtor to the Rowther firm.

{CASE No. 104,

Debtors.—Thathan and Madyan, Badagas,.cultivation, Jagathala, Coonoor.

Suit.—S.C. No. 433 of 1913, Sub-Judge, Ootacamund, ‘on’ & promissory note for Rs. 50,
dated 10th July 1910, 75 per cent. interest, executed to Madya Maistry and by him endorsed to
plaintiffs, K. Fakir Mahomed Rowther & Co. Decree for Rs. 100 + Rs. 13-12-0, dated 18th
August 1913, Rs. 75 to be paid at once and balance in Rs. 10 monthly instalments. Rs. 20 paid
before execution.

Execution—Warrant taken against both debtors. ' First debtor not found, second arrested
11th February 1914 for Rs. 97-9-0. Released 17th February 1914, plaintiff certifying receipt of
Ilﬁgtiliﬁssory note for Rs. 50 in part satisfaction. Plaintiff certified full satisfaction on 20th March

Further particulars.—The debt was incurred in the same way as that described in case No.
103 and the debtors seem to have been similarly defrauded. The second debtor was released by
‘execution of a promissory note by first debtor’s brother. - The inquiring officer writes : “ This is
“ also one of the cases in which the ignorance of the Badaga was taken advantage of. The Judge
“¢ advised the debtor to file an insolvency petition and he did not understand what it was.”

Commentary.—Similar to case No. 103.

CASE No. 105. '

Debtor.—Syed Badsha Rowther, trader, Manjidala, Coonoor. '
Syit.—8.C. No. 15 of 1913 on a promissory note for Rs. 63-10-0, dated 15th November 1912,
interest 12 per cent. executed to J. B. Heli, who assigned it to plaintiff, K. 8. Kadar Ismail
Rowther. * Decree for Rs. 65 + Rs. 10-14-0, dated 23rd January 1913, .

\ Execution.—Debtor arrested 20th February 1913 for Rs. 80-14-0. Released 7th March

1913, plaintiff certifying satisfaction.

. Further particulars—The suit debt represented balance of account with Heli for supply of

.articles for debtor’s shop. Debtor verbally agreed with Heli to pay the debt in Rs. 3 monthly
instalments, but soon afterwards Heli assigned the note to plaintiff who sued on it. To secure
releagé debtor executed a promissory note to plaintiff's brother for Rs. 87, interest 374 per cent.
and sold plaintiff his pony for Rs. 16 to go towards the debt. Plaintiff promised to check
these payments by a reference ‘to his accounts, but afterwards refused to do so. There was in
fact due to plaintiff Rs. 80-14-0 + Rs. 13-7-0 (subsisterice allowance and bedding charges)

whereas he received Rs. 103, an excess of Rs. 8-11-0. .Debtog"*l:s entirely without means, and.
will probably be-sued on the last promisgory note. He is unwilling to petition in insolvenecy, a8

it would prevent him from ever again engaging in trade. i )
' Commentary.—Shows how the Rowther deals on occasion with one of his own class. The
-second promissory note was at a very much higher rate of interest than the original one.

CASE No. 106. .
Debtor —Nanja, Badags, cultivation, Merkanad.
- Suit—8.C. 309 of 1913, Sub-Judge, Ooctacamund, by a Marwari on a promissory note for
" "R, 17, dated 23rd March 1911, interest 75 per cent. Decree for Rs. 42-5-0+Rs. 5-14-0, ‘dated
1et May 1913. : :
Ezecution.—(i) Three successive arrest warrants : debtor not found in case of the first two,
-and plaintiff took no steps in case of third.
.. (i) Debtor arrested 6th October 1914 for Rs. 54-7-0. Released 9th October 1914, the
amount of decree being paid into jail. - :
. Further particulars.—The debt was incurred in ragi, obtained for food. When imprisoned
. sdebtor paid Rs. 16 which he had in cash, and borrowed Rs. 40 from one Jogi maistry at 12 per
".cent. interest, which he has not yet repaid. He has a coffee garden of four acres, yielding 15 to 20
bushels coffee at Rs. 8 per bushel, and works as a cooly. .
"1 Commentary.—Release secured by incurring a further del®, at however a moderate rate of
interest compared with the Marwari’s 75 per cent. The debtor was arrested for mare than three
Aimes the amount of the original loan. ‘ <

67

CASE No. 107.

Debtor.—Benjamin Betta, Badaga, cultivator, Halada, Kaity.

Suit—S8.C. No. 48 of 1913 by a Marwari for Rs. 35, secured on pledge of jewels 19th
Decsember 1909, interest 25 per cent. Decree for Rs. 62 + Rs. 11-14-0, dated 20th February
1913. s !

Execution—(i) Attachment of jewels, which were sold for Rs. 37-12-0.

(ii) Arrest warrant : debtor not found. .
(iii) Debtor arrested 19th December 1913 for Rs. 48-8-0. Released 27th December 1918
amount of decree being paid into jail.

Further particulars.—Debtor borrowed the money to keep himself going while doing road
contract work under the Local Fund. He has no property and a debt of Rs. 100. He paid the-
debt by borrowing Rs. 50 from a relative, his son executing a promissory note ‘for it. The son
has paid Ra. 25 of this debt and still owes the remainder. The debtor is not‘acquainted  with the
nature of insolvency proceedings, being an illiterate Badaga. T e

Commentary.—lmprisonment was unjustifiable and it led to the son, who supports himself’
on a monthly pay of Rs. 10, becoming involved. :

CASE No. 108. '

Debtor.—Masia Kalan, Kasaba, agricultural cooly, Ootacamund.

Suit.—8.C. No. 617 of 1914, Sub-Court, Ootacamund, for a debt of Rs. 125, being Rs. 100+
cash and five bags ragi at Rs. 5 per bag, interest 24 per cent., oral agreement. Defendant appeared
on 81st August 1914 and denied debt. Case adjourned to 15th September 1914. Defendant absent
and ez parte decree for Rs. 226-8-0 passed.

N Ezﬁmtfg?;l—-liebtcir arreste&i 17t111] October 1914 for Rs. 224-15-0. Still in jail on 13th
ovember when I inquired into his cagse. Civil warrant has since been su
hes been convicted under Forest and Arms Acts, spendgd o debt(?r

Further particulars.—The debtor, while in jail, told me the following story: —He had
worked under the plaintiff Basuviah, a local landholder, up to three years previously, receiving
one kolagam of ragi on the days he worked. This did not satisfy him and he left plaintiff’s service
for that of Fakir Mubhammad Sait. Some time later, four other coolies left plaintiff for the same
estate., Plaintiff suspecting that debtor was responsible for this, then sued him as above.
Debtor contended that the claim was false, and was prepared to contest it on the day fixed for-
hearing. He came to the court and met plaintiff outside, who told him that the case was adjourned
to the following day. When he appeared on the following day he heard that an ex parte decree:
had been passed the day before. He spoke to the Sub-Judge, who told him to put in a petition. On
inquiry he found that to do this he must engage a lawyer for Rs. 10, so he let the matter drop.

Plaintiff’s story is that soon after he had engaged the debtor one Kalappan, of the. Mysord °
State, appeared and claiming to be his former master alleged that debtor owed him Rs. 100, via.,.
Rs. 50 in cash and Rs. 50 in ragi. Plaintiff paid Kalappan Rs. 50, and promised to pay th(;

- ‘balance, on condjtion that debtor remained with him. The balance has not yet been paid. This:

story plaintiff, although he isa big landlord, has no documentary evidence to support. He:
produces no accounts,’and took no written acknowledgment either from Kalappan or from debtor..
Debtor denies the whole story.

Commentary.—I have set out the above facts, as ’chey appear to me to show the dangers of’
indiscriminate imprisonment when we are dealing with the illiterate classes. It seems impro-
bable that plaintiff should have acted as he alleges, and have been able to produce no documentary
proof of his action. Ido not regard the claim as substantiated, while debtor’s story of how he was:
prevented from appearing to contest it adds to the suspicion. The decree and the 8rder to:
imprison were based solely upon plaintiff’s 4pse dizit. Apart from all this, plaintiff must have:

“known that debtor was only a codly living on a daily wage, and his resolve to imprison must

have sprung either from motives of vengeance or a desire to get debtor back to his service.
Compare with this some of the Tanjore cases. . .
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APPENDIX 1I.

OPINIONS OF JUDICIAL OFFICERS. -

I
MEMORANDUM ON IMPRISONMENT FOR DEBT.

. A creditor who has obtained a decree may take out execution against either the person or
the property of the judgment-debtor, discretion being reserved to the court 'to rt_afuse execution
against both person and property simultaneously. Assuming that application is made for the
issue of a warrant of arrest, the Court may have recourge to the provisions embodied in order
XXI, rules 37 and 40, Civil Procedure Code ; that is to say, it may, in lieu of issuing a warrant,
issue a notice calling on the debtor to appear and show cause why he should not be committed to
jail. (This provision is not to be confused with that contained in order XXI, rule 22_.) If the
debtor appears and an inquiry shows that he is in indigent circumstances apd has not disposed of
his property in a fraudulent manner, the court may disallow.the app_hcatlon for arrest. These
provisions were introduced by the Debtors Act, 1888, and were designed to enable courts to
‘exercise their power to order arrest in a discriminating manner. . As far hqwever as my inquiries
have gone, they are, from this point of vigw, a dead letter. Courts do occasgonally d}rect the issue
of notice in cases where the debtor is & public servant, or has some social gtandmg. But the
purpose in these cases is either to save the debtor's employer from inconvenience or the debtor
himself the indignity of a sudden arrest. If he cannot pay the decree amount, either in a lump
gum or, if the court and (except in the Small Cause Court) the creditor so permit, in instalments,
he must go to jail. This is clearly no compliance \ylth .the'mtentlon. of the rule, and it would be
of interest to know whether it is anywhere used to inquire into the circumstances ar.xd conduct of
the debtor, and whether the courts ever exercise the discretion they posgess under it not to send
a really indigent debtor to jail. And what are tpe reasons why this pl:ocedure _is not more
generally made use of ? If it is deemed inexpedient to serve a debtor with a notice to appear,
lest he should abscond, might not some inquiry into his circumstances be made on his arrest and

production, a8 is provided for by order XXI, rule 40 ?
* 9. The adoption of a practice of this kind would have the result that no one should be
imprisoned, as persons are imprisoned at present, merely because they are Judsqnent-debtors,
but imprisonment would be restricted to cases of contumacy and fral_ld. The.In.dlar'l proce(.iure
would be assimilated to that followed in England and other countries. I will indicate briefly
what I think would be some of the consequences of such a change. In tHe first place, the
restriction placed upon imprisonment would deprive creditors of a very efficagious means of
realizing their debts. This in turn would affect the operations of moneylenders. The money-
lender, it is generally agreed, is a necessfty in this country. Itis conceivable, however, that his
.activities are in need of more regulation than they receive at present. Money can be borrowed
with a fatal ease, and largely irrespective of the prospect of repayment. One may perhaps divide
the loan transactions between moneylenders and their clle.nts into two fairly distinct clagses—(a)
loans inade to men of some substance on ascertained security, and () loans made to men of little
or no substance in a speculative manner. The first class of loans represents a sound system of
credit, and I fancy that a high proportion of such cases never come into court, or, if they do, the
decree is satisfied without resort to imprisonment. The restriction of imprisonment to cases of
fraud or contumacy would not therefore prejudice good credit to a xr}aterlal extent. It is the
second variety of loans that gives all the trouble. A vast amount of thls.s;.)eculatlve business is
done by moneylenders, especially by the less rgputable among them; and it is arguable that their
ability to carry on this gort of transactions is dlyectly _traceable to .the power _of indiscriminate
arrest and imprisonment which the law places in their hands. It is true that in many cases the
debtor is not actually imprison ! . :
effoct is the same. And apart from the encouragement which the law gives to reckless borrowing
and lending, there is ground to believe that proceedings against the person have the following
evil effects : (@) that persons not legally or even morally liable for the debt, as friends or
relations of the debtor, are constrained to pay the debt in order to save hu.n from jail, and (5)
that the debtor is often compelled to borrow anew, frequently on more usurious terms, in order
to pay the debt, with the result that although one decree may be satisfied, it is at the cost of [ay-
ing the foundations of another. [Executions against property 'W(_)uld not pro@uce these results in
the same degree. Briefly, I suggest tpat to place some restriction on imprisonment, while not
seriously affecting sound loan transactions, would suppress a good deal of borrowing by persons
not in a position to do so, and would make both the moneylender and the client more careful.
1 shall be glad to receive an opinion how far such a measure 'would affect the credit of (a) the
petty merchant or artificer and (b) the agriculturist.
3. The effect of such a measure on the work of the courts is not very easy to predict. One
is apt to draw the hasty conclusion that there would be 'the same amount and kind of litigation as
at present, while a great deal more difficulty would be introduced into the execution of decrees.

ed, the mere threat being sufficient to secure satisfaction, but the .
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But if, as seems probable, a good deal of borrowing (and that the worse part of it) were stopped
there would be much less litigation than at present. Further, the courts would be a less effectuai
instrument in the money-lender’s hand, and accordingly he would have less resort o them. On
the whole it appears likely that the burden on the courts would diminish rather than increase.

4. It may be contended -that the restriction of imprisonment will be injurious to credit by
raising the general level of interest demanded. But in the first place it is found that the rate of
interest charged often bears little.relation to the quality of the security, and is regulated rather by

~custom. Secondly, the money-lender will defeat his own interests if he attempts to enhance the
prevailing usurious.rates. 'There is a proposal now under consideration to pass a Moneylenders
Act, enabling the court to interfere with the rate of interest charged, which, if brought into
force, will materially affect this subject. . It will be useless to charge a rate of interest higher than
the courts will award.

5. The bearing of the law of insolvency on imprisonment for debt deserves attention. There

i at present a general complaint that recourse to insolvency procedure is only had by fraudulent

debtors pursued by their creditors, and that such persons are able to obtain the protection of the

Insolvency Act without submitting themselves to an inquiry into their conduct, it having been

held that the court has no power, under the terms of sections 14 and 15 of Act III of 1907, to

reject the petition on the ground of fraudulent conduct. The amendment of the Act in t,his

respect is now under consideration, and it is generally agreed that the behaviour of an applicant

should be scrutinized before he is adjudicated an insolvent. If this be done, and if a similar

.gerutiny be held before a warrant of arrest is granted under a decree, the law will discriminate
: adequately _betvyeen the pauper and the cheat. At present a swindling debtor, who hags some
funds at his disposal, may escape imprisonment by being adjudicated an insolvent, while an

indigent debtor, who probably cannot afford even to petition in ingolvency, is sent to,jail The

.alternative proposed is that the swindler should be committed to jail and denied the asyfum of
inS(_)lvency, while the pauper is saved from prison and allowed to become an insolvent if he go

.desires. The extent to which the fees at present charged in insolvency proceedings act ag a
-deterrent, as well as other reasons for the sparing nse made of the insolvency law, is here worthy

-of consideration.

6. Two further points have some connexion with this subject— —
(@) Under order XX, rule 11 (2), Civil Procedure Code, the court, after the passing of the
ffiecree, may only order that payment of the amount decreed shall be postponed, or made by
ingtalments, if the decree-holder consents to the course proposed. The law applicable to the
S8mall Cause Court, Madras, enables such an order to be made independently of the consent of the
decree-holder. Are there any objections to amending the rule under the Civil Procedure Code into

~conformity with this ?

.(b) The period of limitation prescribed by section 48, Civil Procedure Code, for the
execution of decrees—twelve years—should, it is suggested, be reduced to, say, three years in the
,cage of money decrees of less than a certain amount.

. 5th December 1914, A.J. CURGENVEN.

. II
Letter—ftrom J. T. GILLESPIE, Esq., 1.C.S., District J |
Dated—the 5th January 1915. Istrict Judge, Salem.

So far as my own eg:perience, and the experience of the two District Munsifs whom I’ have
~consulted, goes the provisions for the protection of the honest, but indigent, debtor (which were
first introduced by the Debtors Act in 1888 and are now embodied in order XXI, rules 37 and
40 of the Code of Civil Procedure) are a dead letter as stated in the memorandum. ’ The reason is
that the courts have no materials before them at the earliest stage of proceedings in execution from
which to draw a distinction between honest and frandulent debtors, and it is quite out of the
~question for t.hem to issue the notice referred to in order XXI, rule 37, in all cases. That
would be an impossible task in the majority of courts owing to the vast .number of ex;acution
petitions received in which the arrest of the judgment-debtor is asked for. Besides, such a
procedure would be a great encouragement to fraud, as the fraudulent debtor would be certain
to take advantage of it by absconding, and so evading the further process of the coum. As for
making enquiry into the debtors’ circumstances after he has been arrested and produc(;,d before
the court, that too is impracticable as a rule. Most civil courts nowadays are so burdened with
work that they cannot spare the time to initiate such enquiries suo motu, and debtors themselves
geldom, if ever, move for them. Nevertheless, if in any case it is brought to the notice of the
.court by any means that it would be harsh and unjust to imprison a debtor, the provision of law
i§ there, and can be made use of. If, in addition, the courts are given a discretion to disallow
excessive rates of interest to money-lenders it seems to me that nothing further need be done at
‘present in the direction indicated in the memorandum. The money-lender is not always a
greedy and heartless Shylock. On the dontrary he is frequently a useful member of the
community without whose assistance the small tradesman, and artisan and agriculturist would
find it impossible to get along at times. It is difficult to foresee how far the credit of these
latter classes would be affected by placing further restrictions on imprisonment in execution of
civil court decrees, but it seems to me to be quite possible that it might be so reduced as to
v:ﬁuse a graver injury to the classes concerned than that from which it is intended to relieve
them.
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As regards paragraph 3 of the memorandum I have little doubt that the introduction of the-
measure referred to would cause a net increase of the work of the courts, and that is a strong"
reason for deprecating its introduction until it is made pretty clear that the net result in other-
ways would be a beneficial one. ' ‘

Paragraph 5 of the memorandum.—1 doubt very much whether debtors are deterred from
‘applying for the benefit of the Insolvency Act to any great extent by reason of the fees payable
in proceedings thereunder, but it will be interesting to see the effect of the operation of the Act of '
the amendment referred to here. It seems not unlikely that the result of the change will be to-
make the act more than ever a dead letter, for there can be little doubt that as matters now stand
it i8 only fraudulent debtors who have recourse to it for the most part. .

Paragraph 6 of the memorandum.—I see no objection to the amendment of the Oivil

Procedure Code as suggested in paragraph 6 (a). The change would be certain to have geod
results, . :
As for the suggestion that the period of limitation prescribed by section 48, Civil Procedure
Code, for the execution of decrees should be reduced to, say, three years in the case of money
decrees for less than a certain amount, both the District Munsifs whom I have consulted are:
opposed to it and they are both officers of considerable experience, but I am not sure that it
would not be well to try the expetiment. The period of limitation might be reduced to say six
years, as a tentative measure. 'To reduce it to three years all at once would be rather drastic.

.

III

Letter—from M.R.Ry. K. S. KOTHADARAMA Ayyar Avargal, B.A., B.L., Distriot
Munsif, Salem.
Dated—the 24th December 1914.

The provisions referred to in paragraph 1 of the memorandum (for imprigsonment for deb@) of
the Debtors Act, 1888, do not seem to be availed of at all. In my experience a8 8 plea:der for s.ix
years and as District Munsif of about seventeen years, I did not come across a single instance in
which the aid of these provisions was invoked by a judgment-debtor or his Qleader. Asfor the court
iteelf istuing a notice in the first instance instead of an arrest-warrant, it is a well-nigh impossible-
‘task. There are, for instance, about 5,500 execution petitions in a year filed in this court alone i
and it may be stated that sixty to seventy-five per cent. of them are for arrest of the judgmen.t--
debtors. There would, at the time of application, be no material before the court to ascertain
in which of those thousands of cases a preliminary notice is desirable on account of the judgment-

- debtor's indigency ; for at that stage, there would be before the court only the degreeaholder’s:
application, in which certainly he would not men?ion the judgment-debtor’s pauperism (even if
* true) with the effect of stultifying his own application.

9. As for issuing notices in all cases, such a course would firstly operate .simply as ah ipvita»
tion to the judgment-debtor to try a chance of the plea of indigency after his other pleas, in the.
guit have been tried and failed and a decree has been passed, and before he adopts the tactics of
evading or befriending the process-server that brings the arrest-warrant ; secondly it would

involve an enormonus quantity of clerical labour. and work to the proeess-establishment and would
“require a large increase in the staff of clerks and process-servers ; and thirdly the work of the-
court itself will largely increase ; for it may be easily believed that a good percentage'of the judg-
ment-debtors that are served with notices would try, or would be advised to try, this chance of
- dgcaping arrest, with the result that a regular enquiry would have to be held and witnesses will
‘have to be examined on both sides and documents .exhibited and considered. It appears to me
that the work of courts would much increase, rather than diminish a8 stated in paragreph 3 of
the memorandum. Two reasons are suggested a8 probably tending to diminish the court’s work,
both of which appear to me untenable. Firstly, litigation will not become less at all, nor is it
“}Mkely that a good deal of borrowing will be stopped. Nor is it probable that the money-lender-
“having parted with hard cash in the hope of getting it back with increase and having gone through
-the trouble and further expense of litigation would cease from seeking the judgment-debtor’s..
_arrost as the easiest and gpeediest mode of getting back his money. ‘
' ‘ the judgment-debtors suo motu do not come forward and avail themselves of the-
iy 3 03 :;:g;yDebtjorm. 1888, and malke application, that is a different matter. The.presen;
“point, is that the court of its own motion and in the first instance, cannot issue a mnotice like-
“the one suggested, instead of an arrest. 1In fact the tenor of the remarks marginally-quoted from
o . ith the jntention of paragraph 1 of the memorandum seems to indi- -
. “m&%&?ﬁm 00 N know whether Cate Some misapprehension as to the duties and
ﬁ“,j"‘ h:rg voked es would be functions of civil courts: If a judgment-debtor-
ngdgm thing to uﬁ- enéluiﬁ., ete. really indigent does not for any reason of his.
‘Whed .are the why procedure is not  4om invoke the atd of the Debtors Act, 1888, to-
‘sgenerally made wse of 7" : .
' that he may do so and that he may court a trial on that point. " ,
" 4. Already it appears to me that the judgment-debtor has enough of devices to avoid or put
:ymu of jnsr debts. If the money-lender be a * necessity in this country,” and money
‘amm, by borrowers, * be borrowed with a fatal case,” it does not seem just or reasonable to try to
 ghmeiwt more” Obstacles in the way of the money-lender getting back his money. If the borrower -
y ¥ “largely irrespective of repayment” his course would not be further facilitated by -

avoid arrest, it is not for the court to suggest to
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withdrawing in many cases (each judgment-debtor would naturally hope his case to prove success-
fal) the fear of his being arrested under civil warrant. Such legislation would seem to proceed on
the assumption that the lender is the sinner, not the borrower. Already the judgment-debtor
has many ways of escape, not the least of the_m being the Insolw:ency Act. Immediately on being
brought under arrest, he has to be tpld that if he chooses he might apply to be declared an insol-
vent and on his stating his intention to do so the court is bound to release him with only a
.gafeguard for his reappearance if required. As soon a8 his creditors are seryed with notices of
his application, as the law stands, he must be adjudged insolvent.

5. The proposal to give the courts power to order payment by instalments or give time fo¥
payment without reference to the creditor’s wish in the matter will add a very useful and salutary
provision to the statute book. . ) . ‘

/The proposal to reduce to legs than twelve years the time during which decrees may be
.execated will work a great and unnecessary hardship on persons who have lent money and

.obtained decrees.
Iv

L ettor—trom M.R.Ry. P. G. RAMA AYYAR Avargal, B.A., B.L., Additional District
. Munsif, Salem. '
Dated—the 18th December 1914,

With reference to District Court Endorsement No. 6257, dated the 11th instant, communi-
.cating to me the Memorandum of Mr. A. J. Curgenven, I have the honour to state as follows :—
" (1) In paragraph 1 of the Memorandum the officer on special duty says that courts very
#eldom make an enquiry into the circumstances and conduct of debtors and exercise the discretion
they have of refusing to commit indigent debtors to jail. It is true that such enquiries are fow
and far between. But this is not due to any disinclination on the part of the courte to conduet
guch enquiries. It is very seldom that debtors avail themselves of the remedy which already
exists. It seems to me that the provisions of the present Code of Civil Procedure authorising such
enquiries afford ample protection for really indigent debtors. 1 do not think it expedient to issue
a notice hefore arrest, nor do I think it necessary that courts should be directed in every case in
which a person is brought under arrest to make an enquiry as suggested in the memorandum.
If any debtor is really indigent and deserves protection it is open to him to apply for relief
ander the law a8 it stands now. If he himself does not seek protection, it i8 no business of the
court to ask him to do so. To invite debtors to avail themselves of the protection is to encourage
dishonesty. There are already many ways of evading payment of just debts. If further waysare
ganctioned the result would be ‘an unnecessary increase of work for the courts, an unjustifiable
interference with the sacredness of obligation and an uncalled for encouragement to dishonest
8. ' .
debto :(2) Paragraph 2 of the memorandum is devoted to pointing out the evils of indiscriminate
somhmitment to jail and the advantages of placing restrictions on the power of imprisonment.
Mhe officer on special duty seems to think that restriction on imprisonment for debt would make
the money-lender and the client more careful. I am not quite sure that the resnlt mentioned is
likely to follow to any material extent. In this country petty traders, artificers and agriculturists
have to borrow money very often. They have no co-operative banks or other institutions to help
them. They are of necessity driven to seek help from the money-lending class. The latter
would continue to lend as ysual and take their chance of successfully getting over the restrictions
which the Legislature may impose. Assuming that restrictions on imprisonment are likely to
curtail money-lending transactions, the result will be that petty traders, artifice¥s and small
.agriculturists will have to stop their business and cultivation for want of funds. What further
\regults are likely to follow is a large question involving an enquiry'into the gocial, political and
economical conditions of the people of India, .
' (3) I agree with the suggestion that power may be given to the courts to order paymenta
.of decree debts by instalments and to give time to the debtors independently of the creditors’
.congent. Such a provision will prove beneficial to debtors who are petty traders or-other persons
earning weekly or monthly wages while it will not prejudice the creditors materially.
(4) T am opposed to the reduction of the present twelve years’ limitation. Instances are not
wanting in which decree-holders have not been able to realise their dues even within twelve years,
‘s evade arrest and attachment for a short period of three years is not a very difficult task for
.dishonest debtors. Any reduction of the present period of twelve years is sure to work great
& * .

‘?injnsticq.‘ ’ ) N . -
- . v I AR

- Zottor—from H. R. BARDWBLL, Esq., LC.S, District Judge, Kurnool. ~~ *
" Datéd—the Tth January 19135. S

1 send you the following remarks with reference to your Memorandum on Imprisonment

. for debt, dated 5th December 1914, which came with your demi-official of 8th December

1914, There is no Sub-Judge and only one experienced District Munsif in this district, and the

notes of this District Munsif on the subject of your memorandum I enclose with his letter. I

_base my own reply on my own experience and on a consideration of what is said by the District

‘Munsif, Kurnool, and of the suggestions made to me by leading pleaders of my court whom
‘1 hgve consulted. | , ‘, , |

L 3



72

. orandum (paragraph 1).—I have always hitherto, when an application is made for -
the izssujc;leﬁ a warrant 100f a:festpagainst a jndgment-debtgr, followed_ the procedure allovirgd by
order XXI, rule 37, and issued a notice to show cause in the first instance. But I shoub sg(s;
that I have had very few applications for such warrants, and those 1_;hat 1 ha:ve hac}i1 may be sa.lt-
to have been subsidiary in their nature, as there has been no question of either the ]tédgnt}en
debtor’s ability or willingness to pay. The question has only been one of the amount due romt
him. But I should always be disposed to issue notice to show cause l?efore ISS}lflng a war:ﬁn .
unless there is a real fear of the judgment-debtor absconding. The DlStPlC:t Munsi f :eems ra :(1;
to have missed the point when he says that the judgment-debtor rarely invokes 0; tll)xriz-e;wn
make some enquiry. The question is, why do the courts not use that power. even
volition ?

3. I would support the recommendation of the District Munsif, Kurnool, t(lixato(;o:rt:(,) (:::sy_ |
be given the discretionary power, of committing judgmgnt-deb_tors t(;l the t?)lcllswi 37 orderpto i
server and even sending them to their villages or other villages in such cus o {1, ey give.
them the chance of collecting what is due from them, not only in cases to whic ,
40 (2), applies, but also in other cages. _ N _

4. T do not believe that as a rule a really indigent debtor will be sent to Jail, thougl;1 tah:l?ie n‘:
always the possibility of such a thing being done out qf spite, and I can imagine isuc.s  thing
being done in some of the southern districts, of which, however, my experience i
slightest.

5. I think that it would be a good thing always formally to examine a judgment-debtor, .

whether he appears under rule 37 or under rule 40, a8 to v_rhether hg intend‘s.to apply to be
declared an insolvent or has any other cause to show against being committed to jail.

6. Memorandum (paragraph 2).—I can only deal with this branch of the subject
theoretically. I have had little or no experience so far of speculative loans, but.I am disposed to
agree with the District Munsif when he says that these loans are frequently .given to expectant

heirs out of whose property, when it comes to them, it ig }.mped to make good the .loan toge_ther .
with the interest. I have, indeed, one or two suits pending before me now which, I beheye, ‘
refer to transactions of that kind. I very much doubt, powever. whether loans of a speculative-
kind, even if made to people who neither have, nor are likely to have,. property out of which the -

loan amount can be recovered, are made at all under the influence of the idea that, if the money

cannot be got back, at any rate the debtor can he sent to jail. In the case at any rate of the

i i i i i ble to pay
ett riculturist, I believe that what commonly happens is that the debtor, heing una \
gackyh?sgdebt and having no likelihood of ever doing so, becomes to all intents .and purposes a
serf of the monby-lender, which is what the sowcar will naturally prefer to keeping him sitting

i ivil jai i i irc: believe them to -
in a civil jail at his charges. I have heard of such cases in the Circars .and.do not € :
be uncominon elsewhereg. I am of opinion, therefore, that any alteration in the law of imprison--

ment for debt is not likely to make any difference to the making of speculative advances to petty

agriculturists. Such alteration might, however, make a difference in the cage of petty traders .

ili i istrict

tili serfs would be far less than that of a cultivator. I dq not support th.e Dls.
;vfl;;?if% lsl:g’;;r:::tion that the burden of proof with regard to the question of consideration might
be thrown on the creditor, always supposing that there is a proper document: properly proved
evidencing the transaction.

. m (paragraph 3).—S8o far as this district is concerned I’dq not~‘think_ that an
altergtiofm:forl‘:: (li:w agptz ilgprisonment for debt is likely to make any considerable dlﬂference
either way to the work of the court. The Insolvency work, that is being dome here now, ig very
trifling in extent. o .

8. Memorandum (paragraph 4).—I1 agree with the District Munsif that any changes such
as are.suggested are not likely to cause the rates of interest to be enhanced as against those now

. ld welcome a law that allowed a court the power to interfere go a8 to lower the-
:ah;rg:fd intirzl;: l::l‘xiarged in all cases, instead of only in cases where the interest 18 penal in its.

character.

ragraph 5.).—Tl?t 8 man should, as at present, become entitled to be -
i Lemorandum, (pares ling his petition, certainly makes insolvency too easy. .
As it is, it is customary for the debtor to appear and be examined before adjudication under -

declared an insolvent by the mere fact of

, Provincial Insolvency Act, bat such examination, as things are, is a mere empty
mon 1A41£120)re searching examination, on which it would depend whether or no ad'Judlcatlon
was to be allowed, would no doubt take up considerably more timg than is required in present

circumstances, but it is necessary in order to prevent the evasion by swindlers of their liabilities .

through having resort to the bankruptey law. .
10. I do not believe that the fees charged in Insolvency Proceedings act a8 any deterrent

pleaders of my court.

ndum (paragraph 6).—I am in favour of the proasdure in force in the Small
Omgiléoﬁ{nmbeiung made applicable to other courts also, but I agree with the District Munsif that

any order for payment in instalments made without the consent of the decree-holder should be -

subject to appeal.

12. The period of limitation might be cut down to a period of three years in the case of

money decrees not exceeding Rs. 30. The suggestion of the District Munaif as to the preservation
of records till the expiry of the limitation period also appears. to me a.good lone, .

from the use of the insolvency law. This, I understand, is the general impression of the -
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i i istri if, as they can hardly
do not discuss the other suggestions ngade by th?’ Distriet Muqm ).
be re{‘;.r;éd g.s an expression of views on the ~ points raised ” by you, which is all that you have

.agked for, and so do not arige out of your reference.

VI ¢

Letter—from M.R.Ry.‘ C. V. KRISHNASWAMI AYYAR Avargal, District Munsif,

Kurnool. . i .
" Dated—the 23rd December 1914,

i Proceedings of the District Court No. 180, dated 12th December 1914,
li Wlt&:ef;;en:izv?s ﬂ;f] the poin%; raised in the Memorandum_ of the Special Officer,
ﬁ ?l(l)gurgénven, gent therewith, I have the honour to submit the following,:— .
' (1) The chief points raised in the memorandum. are stated in the left halves of these
es, and my opipions are stated opposite to them on the right halves. :— »
pag 1. Whether the power vested in Civil The power is very occamonall.y used and the discre-
" Courts under order XXI, rule 40, tion is exercised very occasionally,
Civil Procedure Code, is anywhere
used to inquire into circumstances
and conduct of the debtor, and
whether the courts ever exercige
the discretion they possess under it .
not to gend a really indigent debtor
tio)jail- (Memorandum, paragraph
2. What are the reagons why thig The exercise of thig power is rarely invoked by the
procedure ig not more generally  judgment-debtor for the following reasons :—
made use of, (Memorandum, (1) If the person arrested or the persdbn on whom
. paragraph 1)) - anotice is served under order XXI, rule 37,
. has praperty and is only témporarily unable
to pay the decree amount, he generally takes
a week or 10 days time to collect money and -
pay up, and during "that time he ig kept in
the custody of two process-servers in the
court buildings. In most cages he ig able to
find the money at the end of that period and
- bays up the decree. If more time is wanted
he and the creditor in most cases agree to
his executing a mortgage deed, or to some- )
body else standing surety for him, and the
judgment-debtor ig released. In this
connection I may suggest that express power
may be given to courts to keep judgment-
debters arrested in the custody of process-
servers to enable them to get money to pay
up. Order XXI, rule 40, §xpressly gives
power to courts to keep them in the custody
of an officer of the court only in cases
where an enquiry is being held under that
rule. Other judgment-debtors are kept in
custody by orders made under section 151,
Civil Procedure Code. A District Judge of
Tanjore sent round a circular prohibiting it.
That was when the old Code was in force.
After he left the district, and after the new
gection 151, Civil Procedure Code, the old
practice was resumed. It is desirable to
have a definite rule on the point, especially
a8 objection may be taken to the validity of
the custody in case the judgment-debtor
escapes and is prosecuted for escape from
lawful custody. Now the courts go only so
far as to keep, him in the coust buildings,
But that is sometimes found not enough.
It will be more convenient to the judgment-
debtor if the courts can allow him to go to hig
village in the custody of the process-servers
to gather money and pay up. Thig giving of
time will be of more benefit to both the
judgment-debtor and the creditor than any
elaborate enquiry into the financial condition
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T4 ’
' TABLE 'IL.
of the judgment-debtor in which conflicting- ‘ . '
' evidence will be given.d . : ‘ o S | : ‘Whether any
(2) If the debtor is really indigent, i.e., .if he has. Cat . _ | Term fixed | Aggregate o petition
no property.at all, it is extremely rare for a Number of Ofﬂgf:“;&%‘;; ‘Amount f:rr,mimpri— ,gs%n Why released. .Egt merl))
creditor to throw good money after bad by _ suit, ment-debtor. | d‘“"ed | .sonyment. Jail- L : Jdebgt':,lr for
. paying the batta to feed the judgment-debtor : R R o . his release.
‘ in the jail. So the creditor usually does not - S — : : .
.~ pay jail batta and the judgment-debtor is . ; s A P Y. & D.
* released. N 0835718 .. |Trader .| 287 2 5 |Sixmonths.\ 0 0 3 |On report of full satis-| No.
(3) Moreover, in such cases, ahd in cases where the e ' b 0110 Ofactlonril:y fthe c:urt'a}
judgment-debtor has some little property 8.0.8.598/08 ... | Cultivator. ... 1020 0 o ?Jﬁ%‘,’, b; th%a;o::t. =
but not enough to pay his debts in full, he 0.8. 766/11 : Do. 12 16 0 |Six weeks. | 0 0 6|On report of full satis- [ -,
takes the advantage of the Insolvency Aet as: 8. 76 : _ o faction by the court.
soon a8 he is arrested and puts in a petition 0412 ... Do. .|, 7 12 0| 8ix rponths. 0 327 qunépaymgntza of sub-|{
for adjudication. After the new Act III of . sistence batta.
. e 774/10 0. o 116 12 0 Do. 01 5| do. do. "
1907 came into force this js a very common Y 149/12 .. o. .| 400 0 0 Do. | 0 421  do. do. -
way of getting released, and in case the " 1070012 ..|Employment.| 8 1 6| Do. 00 6 do. do. - o
creditor is obdurate and will not come to o 295563 ... | Trader ... 2;3 g g Bo. 8 g) 2; go. 30. . %I(es.
terms, is often resorted to. The qrdinary SO ABIB | Cuttivator .| 9% 12 0| Do | 0 101 do. o .
judgment-debtor has no fear of the stigma of Q&a%Wns o Trader .| 35 14 3 |Sixweeks | 0 017 do. do. .
being declared an insolvent. It is ﬁnly ver); U soons L g°°ly o 3}3 1(2) g 1I))o. 8 ?13 go. go.‘ "
occasionally one finds a person who 18 no -, 408/13 ... |Bowcar's cler : 0. o, o. "
willing to tﬁke advantage of this method even w 6114 ..[Cooly .| 22 6 0 Do. 0 112 Cé’ﬂ%{;?{;'énﬁiﬁi torm |
if he is really unable to pay his debts. The ‘ 1812 ... |Cultivator ...| 39 4 11 Do. 0 021 | Non-payment of sub-| .,
following tables give some figures which ron . sistence batta.
show what a small proportion of gegtgl‘s‘ : -
agai hom arrest warrants are asked for- . .
;fglr;?ntwt(;) jail ultimately, and that even None of the persons actually sent to jail except one
those few are not kept there long :— : ’ put in a petition asking for release on the ground .
’ 4 of being too poor to pay up their debts. I think

.,

they would have done so if they were really

TABLE L. indigent. In the one case in which an application

was made the.petitioner stated that he was going
to apply for being declared an insolvent. -He
wag ordered to furnish security for his appear-
‘ance under section 55 (4), Civil Procedure Code.
He did not produce such security, and so ht wag
gent to jail. The spirit of Mr. Pickwick. who
would go to jail though Jable to pay the debt
merely becanse the judgment-creditor’s demand
was wrong, i8 not also altogether extinct. There-
.8 also a wrong notion prevalent that if a man is
detained in Civil jail for the prescribed period
his decree debt becomes thereby satisfied and
sowwe judgment-debtors who just before the arrest
transfer their properties to some relative, go to"
jail and do not court an enquiry into their inan-
cial condition. (Contra Section 58 (2), Civil
‘ T Procedure Code.) th ) t :
' . Y d inexpedient to serve There can be little objection to this enquiry being
1 oest 189 | 492 29 641 1] By T , B Ifalagstg:eﬁgh a noIl:ice to appear, ~held. The power to make such enquiries has been
235 | 59 b 35 5 b 2 lest he should abscond, might not .already given under order XXI, rule 40. What
637 165 | 472 2 o8, gome enquiry into his circumstan- the Special Officer evidently wants is that such
| caped. | ) ces be made on his arrest and enquil:ies s.hogxld be compplsory in all cases where
- production, as is provided by a creditor insists on sending a judgment-debtor to
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order 'XXI," rule 40. (Memoran- jail. T think this is unnecessary. The court is .

dum, paragraph 1.) ‘ -bound to make such an enquiry if the judgment-
SR R debtor wants it. Under seetion 55 (3), Civil Pro-.
- cedure Code, a court is bound to inform every
* person arrested *that he may apply to be declared
an insolvent and that he will be discharged if he
has not committed any act of bad faith regarding
"the subject of his application and if he complies
with the law of insolvency for the time being.”
If after this he does not care to take advantage of
Insolvency Act and if he,himse'if does not invite
an enquiry under order XXI, rule 40, I do not
see why the court should spend its time in enquir-
ing whether he is able to pay the debt or not. I
may, however, add here that sometimes*thig
information is not given, to ‘the: judgment-debtor
, by-overgight. I would suggest that a rule may be

10-a
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made to the effect that before any order is made-
committing a judgment-debtor to jail a record
should be made that this information was given
to the judgment-debtor and of what he hes to
sy on the matter. A provision may also be
added to section 55 (3), making it incumbent
on a court to inform the judgment-debtor that
he can apply under order XXI, rulé 40, Civil
Procedure Code, for an enquiry contemplated
by the rule. If even after this he does not
apply, I do not think the court should be
compelled to make an enquiry.

4. The extent to which fees at present This point is referred to in paragra:ph 5 of the

charged in Insolvency Proceedings
act a8 a deterrent as well as other
reasons for the sparing use made
of the Ingolvency law. (Memo-
randum, paragraph 5).

5. (@) Whether restricting imprison-

ment to cases of ~ contumacy
and fraud " would affect the
credit of— .

(1) the petty merchant,

(2) the agriculturist.

The

(Memorandum, paragraph 2.)

5. (). Whether the ability of money-

lenders to carry on speculative
transactions ig directly trace-
‘able to the power of indis-
criminate arrest and imprison-
ment which the law places in
their hands. (Memorandum,
paragraph 2.)

uIdo

Special Officer's memorandum, viz., whether:
the fees charged-in Insolvency Proceedings act

a8 a deterrent. I think they do not. The

usual fee for preliminary notices, etc., is about

10 to 15 rupees and nearly all persons are able

to produce that amount. The othér experises:

are not incurred if the insolvent has no assets.

If he has, the expenses come out of the assets.

and the insolvent is not troubled. My - expe-

rience i not that the Insolvency law is

“ gparingly " used. On the contrary it is taken

advantage of a8 often as possible to the chagrin

and injury of many creditors.

points 5 (@) to 5 (d) are dealt with in paragraph

2 of the memorandum. At present imprison-

ment is practically, though not theoretically,

restricted to cases of frand and contumacy.

Cases of innocent but indigent debtors being

gsent to jail are, as far 88 my experience goes,

very rare. Any further restriction will, in the

case of the petty merchant and the agricultu-
rist, lead to more insistance on mortgages and .
pledges. Those who cannot give any- such

security will not have the same credit as they

have now. )

not think that the power of arrest and imprison~
ment does t6 any appreciable extent lead to

gpeculative lending. Most often these specu--
lative transactions are entered into with expec-

tant heirs or young men who have recently’
inherited much property, and not with persons

having no property or having no-prospect of
getting property. In the case of these young
men the creditor looks more to the properties

they have, or they hope to get, than to the

prospect of imprisoning them and putting

pressure on others. So any further restriction

on imprisonment while affecting the credit of"
the poorer man will not touch this evil appreci-
ably. The real reason why these speculative

transactions are 80 common as they are now is:
that the principles enunciated in Indian Law

Reports, XX Bombay, 367 (Moli Gylabchand ».

Mahomed Mehdi Tharia Topan) are not always .
kept in mind and the onus of proving want of
consideration and the want of bond fides in the

transaction is wrongly thrown on the young

debtors in such cases. Ag these trangactions
often take place in secret, the burden cannot

be effectively discharfed and the debtor is
made to pay. If the transactions are carefully

. tested with reference to those principles and

the courts insist on the creditors proving the
payment of money and their bond fides heyond
a reasonable doubt, I think sufficient check on
such transactions will be found,- especially »
when the proposed Money-lender's Act is
passed giving power to courts to reduce the rate
of intérest charged. The social consequences
of imprisonment for debt are less feared

9.

5. (¢) Whether persons not legally or

5‘

6.

1.

even morally liable for the

debt are constrained to pay
the debt. (Memorandum,

paragraph 2.)

-

(& Whether the debtor is often

compelled to borrow anew,
frequently on more usurious
terms, to pay the debt.
(Memorandum, paragraph 2.)

What effect will such enquirieg

and placing of restrictions on impri-
sonment have on the work of
the courts. (Memorandum, para-
graph 3.)

L

Will the plaging of restrictions on

imprisonment - raise the general
lével of interest demanded.
(Memorandum, paragraph 4.)

Whethér there are any objections to

amending the Civil Procedure
Code by granting power to courts
other than the Small Cause Court,
Madras, to order the payment of
the decree amount be postponed
or be made by instalments, with-
out the decree-holder’s consent.
(Memorandum, paragraph 6.)

Whether the period of limitation

pregeribed by section 48, Civil
Procedure Code, can be reduced
to, say, three years in cases of
money decrees of less than a
certain amount. (Memorandum,

paragraph 6.)

now than they used to be. I think even the
little fear that now exists should not be taken
away from these spendthrifts. Such a fear
tends in some cases to keep these young men
from the money-lender now, and their paths
should not be miade eagier. . .

Such instances are very rare, as the social consequen-

ces of imprisonment are less feared now, and
even if imprigonment ig debarred other means
of bringing pressure on such persons will be
easily found by the money-lender, such sas
attaching their properties as that of the judg-
ment-debtor who lives with them. This will
lead to open enquiry and some loss of prestige.
The claimant may ultimately succeed. But he
would have been sufficiently disgraced or
worried.' He may, no doubt, apply for mone-
tary compensation. But that cannot wipe away
the disgrace and the worry altogether.

14

These cases too are very rare. Most often a pro-

fessional money-lender is not willing to drive a
debtor to another rival money-lender by insist-
ing on the debtor’s imprisonment. He only
uses the threat of imprisonment to get a rene-
wal of the old bond with higher interest. If
courts are given power to interfere with rates
of interest agreed to be paid in such circum-
gtances, it will be enough.

Looking at the few cases in which creditors insist

on sending judgment-debtors to jail, an
inquiry into the financial position of these

" judgment-debtors in those few cases will not

affect the works of the courts very much on
way or the other. .

I do not think that the rate of interest will rise

appreciably. If anything, it will-decreage. If
a debtor cannot be imprisoned, the creditor
will*ask for some property .to be given as
security. It is common knowledge that where
other kinds of security are offered the rate of
interest i8 much less than where there is only
personal security of the debtor.

This point is found in paragraph 6 of the memo-

randum. I see no objection to the power being
given to all courts, provided that orders granting
time to pay up or allowing payment by instal-
ments are expressly made appealable. No
doubt they may be subject to appeal as coming

* within the definition of a decree under section

2, Civil Procedure Code, It is desirable to.
make the matter clear.

I think this is. not degirable. Execution proceed-

ings are not prolopged for more than one or
two years in cases where the judgment-debtor
hag any property to be proceeded against. It
is only when "he has no property that the
creditor waits. The cutting down %f the
period will only force the hands of the creditor
and incline him to send the judgment-debtor

- to jail in order to put pressure on him to dis-

close any property which, the creditor believes
the judgment-debtor may have possibly con-
cealed. The long period of twelve years now
given is found to be dangerous in some cages
because it assists some fraudulent creditors who
get ex parte decrees by committing fraud as to _
gervice of summong, and, who wait till the
records as regards the service of the summons
are destroyed and thus prevent the judgitent-
debtor from taking effective steps to set aside
the ex parte decree. They rarely take out
effective execution till then, and only keep the
decree alive by putting in an execution petition
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once in three years and getting it dismissed by
not paying batta. The judgment-debtor has .
no knowledge of this. When a notice of the
execution i really served on him he comes to
know of the decree for the first time. But he
is unable to show that the decree was wrongly
passed as the materials with which he could
prove want of proper service have been des-
troyed. To avoid this result either of these .
two dourses may be adopted— -

(1) preservation of the records showing the
gervice of summong on which the judgment-
debtor was declared ex parte till the period
allowed under section 48 is over;

(2) repealing the provision which makes every
execution petition, or a step in aid of the
execution, a fresh starting point of limitation
by amending article 182 (5) of the Limitation
Act. I would insist on the creditor paying
batta for every execution petition hé puts in,
till the judgment-debtor is actually served or
till the court holds that further attempts are
then useless. Failure to pay the batta should
deprive him of the advantage of that petition
being a fresh starting point. Then the judg-
ment-debtor will come to know of the decree
in time to get it set aside, if it hag been
obtained by fraud. Of these two, the former

- casn be easily brought about. The latter
involves legislation by the Imperial Council
which the Government of India may, not
easily undertake.

11. 1 have two more points to add. Under th

law, a8 it stands at present, a creditor has’
the option of proceeding against a judgment-
debtor’s property or his person—uide section
51 and order XXI-11 (2), Qivil Procedure
* Code. So even if the decree is for Rs. 20
and the judgment-debtor has Rs. 10,000
worth of property, & creditor can insist on
the judgment-debtor being ‘arrested. This®
power is sometimes used toswreak private

vengeance by ingulting a respectable: man.

If the arrest warrant goes to his house, there
ig little difficulty, as-he can easily pay up.
But he is often arrested at out-of-the-way
places where he has gone to attend a marriage
or a similar social function or when he is
going on a journey. He is brought to the
court-house before he can get back home to
gather money and pay up. The insult is
complete and he can have no remedy against.
the creditor for he was within his legal
rights. To prevent this abuse and to make
. cases of imprisonment as rare ag possible, I
would suggest that this option should be
taken away. I would suggest that a rule
should be made that no debtor shounld be
arrested if the creditor can get his mondy from -
the debtor's property. To enaple the courts to
give effect to it, a rule should be made that,'
with every application for arrest, the creditor
should file a verified statement stating that the
debtor has no property from which the whole
or part of the decree amount can be realised.
1f any property is mentioned therein which
can satisfy areasonable proportion of thadecree
amount or if affer notice under order XXI,
rule 37,or whenhe is produced after arrest the
. debtor satisfies the court he has property
against which the creditor can proceed, the
courtshould have powertoinsist on thecrettitor
proceeding against those properties first. . This

4
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can cause no hardship at all. In the case of
mortgage decrees arrest cannot be ordered till
the mortgaged property is gold. .Why should
an ordinary creditor be in a better position.
If the creditor makes a false statement, the
judgment+«debtor must be enabled to get
compensation from him, as in the cages of
unnecegsary arrest or attachment before
judgment. The creditor can also be prosecu-
ted for making a false statement. A provi-
gion like this will make creditors ask for
imprisonment only in rare cases and will
effectually achieve the objects which Mr.
Curgenven has in view,

Secondly.—The periods of imprisonment may be

. reduced. At present, the periods are gix
weeks where the decree amount is Rs. 50-—or
less and gix months where the amount is
over Rs. 50—uwide section 58 of the Civil
Procedure Code. 1 would. reduce them to
two weeks and two months respectively. It
is not the discomfort of the imprisonment
that acts ag & deterrent in most cages. Itis
the social degradation and loss of credit. I
think that the object of the provigion for
imprisonment in Civil Jail can be achieved
with shorter periods.

VI
Letter—from P. A. BooTy, Esq., 1.C.8,, District Judge of Chittoor.

The Subordinate Judge of North Arcot and the District Munsifs of Chittoor, Ranipet and
Vellore were consulted, and their views are given below.

9. How far the placiny of some restriction on imprisonment for debt would affect the credit of
(a) the petty merchant or artificer and (b) the agriculturist.—The Subordinate Judge says that it
is assumed in your memorandum (1) that there i8 a lot of reckless borrowing and (2) that the
present provisions of the Code regarding indigent and honest debtors are not properly worked by
courts, but he is not sure if statistics of the last five or even ten years will warrant the, first

mption with regard to this Presidency. Reckless borrowing, if it exists, i8 resorted to only
aarely and only by men of means, not by petty merchants, artificers or agriculturists. Specula-
tive lending is even rarer and is confined to the Presidency towns and to cases of financing

litigation relating to property of extensive val

ue outgside. The gecond assumption too is not

well founded in his opinion. Notice under rule 37 is intended only to persons of social standing
and public servants and others whom the court may deem it hard to have arrested without
previous warning. Under rule 40 an enquiry is made where the judgment-debtor applies .
for it. 'To make such enquiry compulsory would eventually tend to deprive the petty merchant,
artificer.and agriculturist of their means of getting loans and hinder sound loan transactions to 2;
considerable extent, apart from the other consequences referred to in the memorandum.

The Chittoor Munsif does not think that the credit df the petty merchant or the agriculturist
.would be geriously affected by placing some restriction on imprisonment for debt. The money-
lender seldom thinks of sending such people to jail when they are honest, and would not cease to

lend by the passing of such a measure.

The Ranipet Munsif is also of the same opinion. He says that it is highly desirable to ’

restrict imprisonment to cases of contumacy and fraud. He observes that rule 40 does not work
- favourably for the judgment-debtor. In the first place he has not sufficient time to show to the
gatisfaction of the court that he is unable from poverty or other sufficient cause to pay the -decree
debt. In the second place, leaving the debtor in the custody of a peon is out of question and
onoe the court sends him to be detained in the prison pending enquiry he neglects to take steps

to prove the poverty or other sufficient cause.

Agnin, in 75 per cent. of cases the arrested

persons are released with the consent, or on account of the default, of the decree-holder. Ag
rightly stated in the memorandum, it is the second class of loans that gives all the trouble. For
instance, Nattukkottai Chettis with smgll capital lend money on exorbitant rates of interest.
Only poor men, the artificers and tlge dq.ﬂy labourers, usually resort to them. If the contem-
plated Money-lend er's Act is passed, it vglll operate as a good check on this sort of money-lenders.
Another instance of speculation. i8 furnished by the petty agriculturists. They lease out ‘their
groundnut crops to agricultural labourers and take promissory notes from them. In not a few
cases the produce falls far short of the estimate. The transactions are speculative on both sides, and .
though the defence is raised, they more often fail thah succeed in their defence. Courts should be
given free discretion in this sort of cases in the matter pf passing orders under rule 40, and their
orders made final. Generally petty merchants and artificers and agriculturists dread the idea of
being in prison as amongst them the caste rules are stringent and they are looked down upon by

' their fellowmen on their return.

. The Vellore Munsif 'is of opinion that the dperation of rule 40 should be made compulgory

_in, every case.
L

%
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3. The bearing of the law of insvlvency on imprisonment for debt.—The Chittoor Munsif says
that there is no provision in the Provincial Ingolvéncy Act empowering courts to pass a receiving
or protection order, and there ig absolutely nothing in the Code to debar a creditor from causing
his debtor to be imprisoned merely because his debt has been scheduled, and suggests that
these defects have to be remedied. .

‘The Ranipet Munsif thinks that if the law of insolvency is amended as proposed, it will be
an effective check against swindling debtors.

The District Munsif of Vellore is of opinion that the law, as it is worked, gives more scope
to the dishonest debtor to escape arrest and imprisonment and that it is very necessary to alter
the sections 14 and 15 of the Act so a8 to haul up all the insolvent's past life in order to consider
whether he ig deserving of the court’s protection. The provision for levying fees should be
made discretionary with courts. '

4. Payment after decree to be postponed or made by instalments.—The officers consulted have
no objection to offer. :

5. Reduction of the period of limitation.—The Subordinate Judge and the Ranipet Munsif
agree to a reduction. The former would fix the period at four years and the latter at three years
in regard to decrees for less than Rs. 5. The latter would algo fix it at six years in regard to
decrees for sums not exceeding Rs. 200. But the District Munsifs of Chittoor and Vellore object.
The former thinks that the curtailment will tempt even solvent debtors to be dishonest as they
will try to throw greater obstacles than now in the realization of debts. The latter thinks that the
reduction will press hardly on all those who are not professional and vigilant money-lenders, will
not improve matters as against professional money-lenders and will not put an end to the evil of
reckless borrowing or lending at exorbitant interest. It will tell against all the common money-
lending among the middle classes, who are not sufficiently alert vet.

6. As regards my own opinion upon the whole question, I do not think that any appreciable
hardship is being inflicted upon deserving debtors. If the debtor is really indigent and unable
to pay, it is most unlikely that the decree-holder will waste his money in obtaining arrest and in
maintaining the debtor in jail. If the debtor has property and has placed it beyond the reach of
the court, arrest and imprisonment i§ practically the only means of making him pay up, for it is
80 easy in this country for a man to keep his property where it cannot be touched. Arrest is
more a threat, and usually a fairly effective threat, to make the debtor pay up rather than
anything elge. As regards debtors brought under arrest before the District Court, they intimate

an intention to apply for insolvency and get releaged upon gecurity for their appearance ag often
a8 not.

VIII

Letter—trom M.R.Ry. K. KRISHNAMA ACHARIYAR Avargal, Subordinate Judge,
Chittoor.
. Dated—the 16th December 1914.

With reference to your demi-official, dated 10th December 1914, 1 beg to state a8
follows. )

The memorandum seems to proceed on the agsumption that there is a lot of reckless borrow-
ing and loans can be obtained with a fatal ease in this country and that the present provisions
of the Civil Procedure Code intended for the relief of really indigent and honest debtors are not
properly worked by the courts. The suggestions made in the memorandum are, I understand,
made partly with a view to minimise such reckless borrowing and partly with a view to give
relief to really indigent debtors who have to borrow for bone fide purposes.

Iam not sure that correct statisticg of the cases in which judgment-debtors were imprisoned
for their decree debts by the various courts in this Presidency during the last five or even ten
years will warrant the above assumption so far as this Presidency is concerned. 8o far as my
own experience goes, reckless borrowing which, if it exist, is only rare, happens only in the case

-of men of means, men who can offer security either by way of immovable property then owned
and possessed or expected to be jnherited later by them, or by way of their income from their
occupation, not in the case of petty merchants, artificers or agriculturists, while speculative
lending is even rarer, it being confined, besides, to Presidency towns and to cases of financing
litigation for recovery of property of extensive value outside. The assumption that the intention
of rules 37 and 40, order XXI of the Code, is not properly carried out by the courts is also not
well founded in my opinion. It ig not to every judgment-debtor that notice is intended to be
issued under rule 37 before ordering arrest, but only to persons of some social standing and
public servants and others whom the courts may deem it hard to have arrested without previous
warning, in my opinion, and notice is given to such persons, while, as for rule 40, there.is enquiry
made, so far as I am aware, where the judgment-debtor, whether appearing on notice and under
a warrant of arrest, applies for relief under it. If enquiries are not made oftener it is only
because judgment-debtors do no apply for it and I do not think that courts should be made to
bold such enquiry suo motu when the aggrieved party does not ask for relief under the rule.
To make it compulsory on courts to do so would, in my opinion, even_tually only tend to deprive

* the petty merchants, artificers ‘and agriculturists of their means of getting necessary funds for the

pursuit of their occupations in life and hinder sound loan transactions to a considerable extent,

apart from the other feared consequences referred to in the memorandum.
The suggestions, however, in regard to the amendment of order XXI, rule 11 (2) of the
Civil Procedure Code, by empowering courts to order payment by instalments irrespective of the
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decree-holder's consent and to the amendment of gection 48 by the reduction of .the period of
'limitation from twelve years to shorter period, which I would put at four years in t}le cage of
decrees of less than Rs. 50, are worthy of adoption, and these along with the other existing provi--
sions of the Code and the intended Moneylenders Act and the Insolvency Act will, in my

- opinion, give sufficient relief in all cases of honest indigent debtors, while not in any way

affecting prejudicially sound loan transactions.
- IX

Letter—from M.R.Ry. A. BHIMESWARARAO PANTULU Garu, District Munsif,.
Chittoor.
" Dated—the 16th December 1914.

With reference to the memorandum on imprisonment for debt communicated for my
ini to state as follows :—
opmlon(ﬁ lfego not think that the credit of the petty merchant, artiﬁqer .and .agriculturist to-
borrow, would be seriously affected by placing some restriction on their imprisonment, when
they are honest and unable to pay their debts by reason of adverse circumstances. The money-
lender seldom thinks of sending such people to jail when they are honest and would not cease to-
lend monies by passing such a measure. .

' (2) As regards the bearing of the law of insolvency on imprisonment for debt, there i8 no
provision in the Provincial Insolvency Act empowering courts to pass a receiving or protection
order protecting the insolvent from arrest or detention bef9re adjudication. There is a!.lso abso-
lutely nothing in the Code to debar a creditor from pressing his claim by causing the imprisonment
of the debtor merely because his debt has been scheduled in the application for insolvency.

Some express provision making the debtor immune from imprisonment after the presentation of

the insolvency petition and before the adjudication may therefore be inserted in the code (vide
the article on imprisonment during Insolvency Proceedings published in the Madras Weekly
Notes, 1914, at page 1).

(3) There can be no objection to amend the sub-rule 2 of rule 11, order 20, and make the
order for payment by instalments independently of the consent of the decree-holder, when there
are sufficient reasons for it. The only objection for making such an order hitherto is that it
alters the decree, which cannot be done without consent of both parties. But this objection can
be got over by amending also the review sections of the Code, if_ necessary. .

" (4) Next as regards the proposal to curtail the period of limitation prescribed by section 48
to three years, I think the curtailment tempts even the debtors, w}lo are able to pay, to be
dishonest. They try to throw greater obstacles than now in the realization of debts within the
shorter period of three years, with the idea that they can be immuned afterwards.

X

Letter—from M.R.Ry. V. DANDAPANT PILLAI Avargal, District Munsif, Ranipet.
Dated—the 22nd December 1914.

With reference to the memorandum on imprisonment for debt, of Mr. A. J. Curgenven,
1.C.8., T have the honour to submit as follows :—

When a judgment-debtor is brought under arrest it ig not usual for the courts to inquire:
into the circumstances and conduct of the debtor and the courts seldom exercise the discretion
they possess under the rule (rule 40, order XXI). There are, in my opinion, several reaschs

why the rule does mot work favourably for the debtors. Under rule 38 (order XXI) the

officer entrusted with the execution of the arrest- warrant has to bring the debtor before court with
all convenient speed, so that the judgment-debtor is practically denied the opportunity after-
arrest, to prove to the court’s satisfaction, that he is unable from poverty or other gufficient
cause to pay the amount of the decree, or if that amount is payable by instalments, the amount
of any instalment thereof. Further, under clause 2, rule 40, the court has, before making any
order under sub-rule (1), to take into consideration any allegation of the decree-holder touching
any of the matters detailed in sub-clauses (A to E) of paragraph 2. In nearly all the cages, the
decree-holders would generally succeed in the enquiry contemplated by this rule. Qn the date the
debtor is brought before court, the evidence would not be rea@y on bgth gides, and the
decree-holder would be unwilling to the release of the (Elebtor on hig furnishing security to the
satisfaction of the court. If the decree-holder is so inclined, he would not accept the adequacy
of the security tendered and this would involve the security being tfasted which er_\tails farther
delay. Leaving the debtor in the custody of an officer of the court is out of question, as either
the debtor or the decree-holder would have to pay the detention batta for the officer of the
court in charge of the debtor and the money in the shape of baita to be so paid will not be a
negligible sum, -as the date of inquiry would have to be fixed with reference to the distance
from the court to where the parties and the witnesses reside. Generally the date of the inquiry
would have to be fixed from fifteen days to a month from the date of arrest. There are no civil
prisons attached to each court and the civil prison is generally at a distance from the court
(except probably in the case of courts in the district head-quarters). Once the court sends -the
debtor to be detained in the civil prison pending inquiry, the debtor neglects to take steps to prove
his poverty or other sufficient cause. He thinks once he is put to the indignity of being sent to
the prison, he thinks he may as well serve the full term in the prison instead of bgmg re-arrested
and sent again to the prison, if in case he failed to prove poverty or other sufficient cause. In

11 ’
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-weveral cases, the decree-holders take out arrest warrants and get the debtors arrested td keep the
decrees alive and generally consent to their release when they are brought before court and thus
obviate the necessgity for any inquiry under clause 1 of rule 40. - Some decree-holders who had
-obtained decrees ex-parte, take out warrants and get the judgment-debtors brought before court, and
consent to their release, so that the debtors might not have the chance of getting the ex-
parte decrees set aside. In 75 per cent. of cases where the debtors are brought before
-court they are releagsed with the consent of the decree-holders or released for want of
payment of jail batta by the decree-holders. In such cases the decree-holders’ intention
apparently is not to send the debtors to prison, but the arrests are made for one or other
-of the reasons mentioned above. It is only in cases where the feelings between the decree-
holder and the debtor has become embittered either on account of the frivolous and vexatious
-contest made by the debtor before the decree was passed, or by the defendant’s neglect to
discharge the decree debt or on account of the unsuccessful contentions raised by the debtor
:after decree, relating to the execution, discharge or satisfaction of the decree that the decree
holders insist on sending the debtors to jail even though the decree-holders could very well
realize their decree amount if they proceeded against their property. Also in cases where the
-debtor thought that he had a good defence in the way of part-payment or full discharge in the
suit, but wag unable to legally prove the defence before court, the debtor generally conceals his
moveables or places them beyond the reach of the creditor or fraudulently transfers his immove-
able properties and is prepared to get arrested at the instance,of the creditor and serve out the
time of imprisonment and thus defeat the creditor from realising any portion of the decree amount.
The decree-holder also in such cases, out of vengeance, sends the debtor to jail and it is in those
-cases, I find in my experience, that the decree-holder pays the jail batta for the full term of
imprisonment provided by law. In other cases the debtors are generally discharged after the
first month or so after commitment for want of jail batta. ,
1t is highly desirable, as is suggested in the memorandum, to restrict imprisonment to cases
-of contumacy and fraud. In all cases where the court is satisfied that the debtor owns sufficient
property, moveable or immoveable or has money locked up in trade stock or outstanding debts
-and is unable immediately to render the same into cash for payment towards the decree debt, on
:account. of gome temporary difficulty and if some time were given, the debtor could very easily
-digcharge the debt, he may be releagsed mnconditionally.

The memorandum divides the loan transactions between moneylenders and their clients
into two fairly distinct classes :— i :

(a) Loans made to men of some substance on ascertained security and () loans made to
men of little or no substance in a speculative manner, . . . . and as regards the first class
of loans, it is considered, that this kind of loan represents a good system of credit, that
a high proportion of such cases never come into court or if they do, the decree is satisfied with-
out regard to imprisonment, that therefore the restriction of imprisonment to cases of fraud or
contumacy would not therefore prejudice good credit to a material extent. Respectable money-
lenders generally advance loans for reasonable interest to men of sufficient solvency. They
really have no difficulty in realizing the money without suits or, in case the decrees are passed,
the decree amounts out of court. In rare instances only such decree-holders resort to execution
for the realization of the decree amounts. As is rightly set out in the memorandam, it is the
-second class of loans that gives all the trouble. I may mention, for instance, the moneylenders
of the Nattukkottai Chetties who with small capital lend money on exorbitant rates of interest
.28 3} to 3% per cent. In many cases, the Chetties take the interest in advance and the money,
it is provided in the debt document, should be paid in instalments and if on default of
payment of one instalment, the entire sum should become payable. It so generally happens
that a debt document which mentions a loan of Rs. 25 the cash advanced is less than the sum
for which the document was executed and when the debtor is suned, he is sued fer double
-or treble the amount he actually got for the transaction. As the Tamil proverb goes, the
Nattukottai Chetti cares more for interest than for the principal. Usually, only poor men,
the artificers and the daily labourers, who resort to these Nattukottai Chetties and consent to pay
such exorbitant intérest. The hands of the court are at present tied and save in exceptionsl
-cases, the court has to decree the entire amount and has no discretion to reduce the rate of
interest stipulated for. If Moneylenders Act, which it is proposed to pass, comes into foree, it
will, by itself, operate as a good check on this sort of moneylenders. These moneylenders
ghrewd business men as they are, will then suitably shape their transactions and would not be
ready to advance money except on good security. Another instance of speculation is made by the
petty agriculturists. These petty agriculturists lease out groundnut crops grown by them on their
lands to agricultural labourers. The crops on the fields are estimated generally by guess and for
the estimated amounts pro.nissory notes are taken and in not a few cases, the Dl‘OG!uce falls far
-ghort of the estimate. The agriculturists are greedy and would not make -tmy_reductlon and these
promissory notes not infrequently come up before the courts. The t.ransqctmns are spequlat.ive
.on both sides and though the defence is raised, the defendants more often fail than succeed in their
defence. Presiding officers of the court are generally in a position to spot out this class of
litigants appearing before them after, say, a few months after they take charge of. the court (not
faom any extra-judicial sources, but from what takes place_befqre them in putghc courts) and 1
would suggest the courts should be given free discretion in this sort of cases in the matter of
 passing orders under rule 40. The courts would properly and freely exercise this discretion if
‘the orders passed by them under rule 40 are cdnsidered ﬁna.l and the courts are not fettered by
the rulee of procedure attendant on appealable matters. This mode of procedure would set as s
.considerable check on regkless lending and borrowing. Generslly petty merchants and artificars
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and the agriculturists dread the idea of being in civil prison, a8 among them, the caste rules and
gentiments are stringent and they are looked down upon by their fellow men on their return.
In these cases, if arrests are made, the evil effects mentioned in (@) and (?) at the foot of page 1
of the memorandum are more prominent. I am of opinion that a measure to place some restric-
tions on imprisonment would not in any great degree affect the credit of (a) the petty merchant
or artificer and (b) the agriculturizst. o

If the Law of Insolvency (Act III of 1907) is amended, as it is proposed to be done, it will
be an effective check against swindling debtors who generally resort to the insolvency proceed-
ings, as they know that under the law, as it now stands, the mere filing of the in{solvency petition
exempts him from arrest and imprisonment and that he need not apply for or indefinitely post-
pone the getting of the order of discharge. L

I would strongly suggest that the law applicable to Small Cause Court, Madras, should govern
also mufassal courts. The courts should have the power to order payment of the amount decreed,
to be postponed or made by instalments irrespective of the wishes of the decree-holders in the
matter. To quote one instance how this rule works hardship on the debtors :—Moneylenders take
promissory-notes or bonds from low-paid officials in Government employ or Railway companies and
other institutions whose pay is not under law liable for attachment, either on their own account
or as security for others whom they feel bound to accommodate. When decrees are passed,
these public servants or officials are for several reasons, unable to appear (some are ashamed to-
appear a8 defendants, some do not obtain leave of absence) and ask for an instalment decree:

e decree-holders generally take out execution and apply for arrest against the public servant
or official, a8 he is aware that he would not be willing to go to jail (there is also the fact that
if processes are taken, they are placed in an awkward situation in their own offices), insist on the
full amount being paid by the official brought under arrest. Such debtors generally pray for a

.concession to pay the decree amount by instalments every month out of his pay and the decree-
holder is obstinate, to serve his own ends. The court is deprived of a very just and highly
necessary power on those occasions by the rules of law as they now stand.

With reference to clause (5) of paragraph 6 of the memorandum that some reduction of the
period of limitation is very desirable, I would suggest three years in all cases of money-decrees.
excluding costs which on the date of the decree do not exceed Rs. 50 and similarly six years, in
cages of money-decrees excluding costs, Rs. 200,

XI
Leétter—from M.R.Ry. T. A. NARASIMHA ACHARIAR Avargal, B.A., B.L., Distriot
. Munsif, Vellore.
Dated—the 15th December 1914. , N

With reference to your demi-pfficial, dated the 10th instant, I have the honour to state as.
follows.

2. Imprisonmm‘t Jor debt.—In my opinion the operation of the rule 40 in order XXI should
be made more extensive. It ig at present put into practice in the case of public servants and
men of social standing as pointed out. The neglect to apply this wholesome practice as far as
possible all round is not only traceable to the ignorance of the defendant but also to the want of
sufficient time on the part of the court for making some good enquiry on or before arrest of
defendants. In my opinion the law should be so altered that in all cases notice should be issued.
for such an enquiry as a matter of obligation even in cases of execution petitions within a year
of the decree. This will be more conducive to both parties in the long run—both creditor and

. debtor. In my opinion the right of the court to order instalments should be statutorily -

recognised under all circumstances before and after decree irrespective of the wishes of the
plaintiff or the consent of the decree-holder. Such a measure will materially check reckless lending
to those who cannot repay at all, while it will not hamper the petty merchant, or artificer or the
agriculturist from borrowing. Connected with this point is the query about the shortening of
the period of limitation to money-decrees under a fixed amount—say Rs. 500. I am entirely
opposed to it, &8 there is no reasonable basis for the alteration of the periods of limitation. It
will press hard on all thogse who are not professional and vigilant moneylenders. It will not
improve matters against the professional money-lenders. It will not put an end to the evil of
reckless borrowing or high-handed lending. It will tell against all the common moneylending
among the middle classes who are not sufficiently alert yet. The Bar here are of opinion that
after six years of the decree, personal remedy may be taken away in all cages. ‘

.+ 3. Imsolvency wroceedings—I1 have already given it as my humble opinion on a similar
reference that the law, as it is worked, gives more scope to the dishonest debtor to escape arrest

.and imprisonment. Therefore it is very necessary that the sections 14 and 15.0f Act III of 1997

should be so altered as to give the power to haul up all the insolvent’s past life to consider-
whether he is worthy and deserving of court protection. Connected with this matter is the
provision for levy of' fees, etc., for publication charges. This ought to be entirely taken off as .
obligatory, but should be made discretionary with courts, which power may be safely entrusted
to presiding Judges. X1

Letter—from J. G. BURN, Esq., I.C.8,, District Judge, Madura.
Dated—the 10th January 1915.

I have consulted some experienced judicial officers of this distriet with reference to your -
memorandum on imprisonment for debt which accompanied your demi-official of &th
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December 1914, They are of opinion that the amendment of the Insolvency Act referred to in
paragraph 5 is desirable and that there is no objection to the proposal in paragraph ¢ (a). With
regard to paragraph 6 (3), they consider that a limitation period of three years is too short. I
.agree with these opinions.. I think a limitation period of six years might be adopted.

2. It is true that little use is made of the provisions of order XXI, rules 37 and 40. In a
great number of cases the judgment-debtor absconds or conceals himself if he ig aware of the
issue of a warrant. A large proportion of such processes are returned unexecuted. The courts
.are reluctant to give opportunities for evasion and in most cases they have no materials before
them to enable them to judge whether it is desirable to issue a notice. Judgment-debtors seldom
plead poverty when they appear before the court, and the courts are unwilling to start inquiries
of their own motion. If the debtor is known to bhe unable to pay and to have no one likely to
make payment for him, it is not to the interest of the decree-holder to maintain him in jail. In
-other cases, the plea would be opposed. A Subordinate Judge points out that in most cases the
inquiry would be protracted and that a judgment-debtor, who is really without means, would
. find it difficult to furnish security or to pay the batta necessary for his own custody pending the
-orders of the court.

3. The devices for obstructing execution are many and varied. Experience shows that in a
large proportion of cases it is very difficult to obtain satisfaction of a decree. Restrictions on
imprisonment would add to these difficulties. What effect this would have is hard to foretell.
'There would probably be an increase in the number of secured loans. Transactions with persons
unable to furnish any security would decrease and loans made to such persons would be saddled
with more onerous conditions. In this connection, I may remark that it is very doubtful
whether the provisions of the proposed Money Lenders Act would really prove effective.

XIII

Letter—from S. G. ROBERTS, Esq., 1.C.8., District Judge, North Malabar.
Dated—the 18th January 1915.

I received your demi-official letter, dated 8th December last, and the memorandum which
-accompanied it in due course. I invited the opinions of the District Munsiff of Cannanore, the
genior Munsiff in this district and Rao Bahadur Narayana Kurup, Government Pleader and
Public Prosecutor, both men of experience and well fitted to pronounce an opinion on the points
raised in your memorandum. Copies of their letter or notes form enclosures to this letter.

9. It will be observed, that they are both agreed, that the law as at present stands affords
sufficient protection for indigent judgment-debtors and that any relaxation of the rules now
.obtaining would afford further facilities for fraudulent judgment-debtors to put obstacles in the
way of judgment-creditors realizing their debts. In my experience as a Judge I have found that
judgment-debtors, even if they have the means to pay up their debts, try their very best to
.evade payment until coercive measures are resorted to and but for such measures the amount
would in many cases have remained unrecovered. I have not known any instances where a real
pauper has been sent to prison or a man who had the means to pay the amount had been
marched off to jail because at the time of arrest he happened to have no money with him just
then. Whenever an honest debtor wanted time to find money to pay up the debt it is
given him.

3. The ignominy attached to a debtor who has the means to pay up a debt for refusing to,

discharge his just obligations even under a process of court is not such as to materially affect his
status in society in the prevailing condition of things in India and therefore unless and until the
.morale of the people vastly improves it would be (excuse the word !) preposterous to assimilate
the procedure obtainirig in England and other countries to Indian conditions.

4. In fact, in matters like this, so long as the existing practice is opposite that prevailing in
England it may be presumed that the existing practice is pretty well suited to India. At the
.cost of one pound sterling and of from one to four hours’ seagickness one arrives from England
in France and there finds people who, from the cradle to the grave, are as distant from us
Britons in ideas, ideals, habits and customs as can possibly be; and if the differences can be
-supposed to diminish as one goes East I can only imagine it would be on the principle of “the
farther you go the fewer.” 1 believe that imprisonment for debt is the curse of the honest poor
in England ; but that certainly is not the case here.

5. It is true that notices under rule 37, order XXI, are very seldom issued and enquiries
ander rule 40 are very seldom made before a judgment-debtor is sent to prison, but where a
debtor is produced in court and it appears to the court that the judgment-debtor is unable from
poverty or other causes to pay the amount he is let off with the decree-holder’s consent
with permission to rearrest or is granted time or is allowed to pay the debt in easy
instalments and it is only in the case of recalcitrate, contumacious or fraudulent debtors that
imprisonment is insisted on by the decree-holders. People do not pay the cost of board and
bedding in a Civil jail unless they think they will get their money back ; that is my experience ;
imprisonment for debt is not resorted to as a means of mere revenge because the imprisonment
costs the decree-holder a monthly sum in cash down and there are cheaper ways of revenge than
that ; ways that give more revenge for the same money.

6. From the statistics which have been collected from the several courts for the last three
-years (herewith sent) it will be found that cases in which judgment-debtors were sent to jail

- gelves declared inso
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: i ) i iti ivec that judg-
) few when compared with the number of execution petitions rqcelved and
;:ﬁ::iilgts often consist r())f gums not heavy or numerous enough to furnish data as to how far
the suggested modification would influence the lending or borrowing of money by any class of
people in this District. .
7. 1 do not myself wish to see courts in this district have greater resort to enquiry under
rule 4b than is at present the case. I do not think that the proposed change would in any way

- affect the rate of interest in the money market or swell the work of the courts to any appreciable

. : 3 1
ink it would certainly damage thq credit of poor people at their grocer’s, and, as
:;str,l :;et())l;l)gelat;}:au;)oor and all depend on the credit they get from the grocer, I do'not want any
change in the present state of affairs, as I am sure it would cause suffering.

8 In my letter to the Registrar of the High Court, No. 422, dated 17th August last, I have
dwelt.at length on the proposed amendment of the Provincial Insolvency Act and I‘hope that
the Act, in the new form, would remove the difficulties indigent debtors have in getting them-
Y lvent and would at the same time, prove a check upon fraudulent debtors
geeking the asylum of Insolvency.

9. I do not find any objection to the courts being authorized to order payment of the

. amount decreed being postponed or made by instalments independently of the consent of the

decree-holders, so long as it is laid down that this shall only be done after actnally hearing the

. decree-holder or his pleader and so long as the reasons for ordering payment by instalments are

recorded at length. But I think that payment by instalments should be encouraged where the
Judge is satisfied of the honesty of the debtor, especially in the case of promissory notes at
burdensome rates of interest. Iam not in favour of the doctrine of the sacrosanct character

. of promissory notes, except in strictly commercial cases. I do not see why courts should not protect

persons who have been entrapped into very bad bargains over promissory notes as much as they
protect other debtors and if we cannot cut down the interest (which often is scandalous) the best
thing is, to grant repayment by very easy instalments. But I would never order this without

_actually hearing the decree-holder or his pleader ; an order of the kind should never go by
- defanlt.

10. Personally 1 agree heartily with the reduction of the period of limitation from twelve
years to six for execution of decrees. I hope you will be able to carry this through. If you
cannot, it would be a great advantage if the decrees ceased to carry interest after six years. 'This
would obviate all hardships to soft-hearted persons, who had given their debtors time and were
suddenly left in the lurch, and to the heirs of such persons, and yet it would not leave room for
the present most objectionable practice of letting the interest year after year swell and swell
like a tumour. Forgive the comparison ; it is unpleasant but it is really apt. 1 think the idea
of a growing debt on land or other estate ought to arouse ag much horror in one’s mind as a
taumour on a human body. ; )

P.8.—1I must give a final instance of the difference between England and India ; in twenty-

.one years’ service 1 have only once heard of any one being abused in the street for taking

usurious interest. ‘‘ Usurer” would not convey anything to the people among whom I have
gerved., It practically does not exist as a term of abuse. And yet usury is at least as common
here as in England. :

XIV ° ,

Lettor—from M.R.Ry. M. NARASINGA RAO Avargel, District Mupsif, Cannanore.
* Dated—the 10th January 1915, .

With reference to Mr. Curgenven’s memorandumn on *“ Imprisonment for Debt,” sent by you

‘ to me for opinion, I have the honour to report as follows :—

I beg leave to protest against further facilities being afforded to judgment-debtors in India
in the conditions now prevailing. It has been said, and well said, that the difficulties of creditors
in India do not end with their obtaining decrees but only begin then. Fraudulent judgment-

.debtors form the rule. The law, as it now stands, affords them plenty of loopholes for escape. .

Short of abolishing imprisonment for debt altogether—which would be a calamity under conditions.
now prevailing in India—an obligation to hold the enquiry of the kind suggested by
Mr. Curgenven would increase the judgment-debtors’ power to defraud their creditors to a very
gubstantial extent. So far as I can see, there is rothing to show that courts are systematically
refusing to make enquiry as to the circumstances of a judgment-debtor under order XXI, rule
40, Civil Procedure Code, if invited to do so. The cases in which courts have acted under that
rule in temporarily discharging judgment-debtors may be few. But I believe that the cases
in which courtg, by reasoning with the decree-holders, have induced them to consent to the

- discharge of judgment-debtors temporarily, either without any payment or with a small payment

made, are fairly large. In the latter case, the debt is practically allowed to be paid in-
instalments.

I do not expect that borrowing, even reckless borrowing, would be checked to any
appreciable extent by amendment of the law in the direction suggested. The causes for
borrowing in India are more economical and social than otherwise. I think that unless thege

. conditions are altered, borrowing will go on as merrily as ever. In my opinion there is no
. guestion of the credit of the paddy merchant or artificer or the agriculturist being affected.

Mr. Curgenven refers to the necessity friends and relations of the judgment-debtor feel of paying
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off the judgment-debt. This is when the debt has been borrowed and the debtor finds himselé"

anable to pay it. But what is there to show that the friends and relations will not be ready to
oblige the person who wants to borrow the debt, by joining in contracting it ? It may plausibly

be said that they will scrutinise the necessity for the debt, before they make themselves parties

to the borrewing, whereas in the case of a debt repayment of which is decreed, no such consi-

derations are likely to influence them. But there is another aspect of the case. There i8 no reagon
to believe that the friends and relations are more prudent than the persons who want the loan.
They may expect that the latter may be able to repay the loan himself. And once they have
made themselves responsible for the debt, the law will not allow them to shirk their responsi-
bility. In the case of a judgment-debtor who is unable to pay his debt, the friends and relations,
who are williig to help him act with their eyes wide open, with the probability that the
judgment-debtor may never be able to recoup them. I do not think, moreover, that the cases in
which friends and relations help the judgment-debtor by providing him with funds to pay off
the decree debtare numerous. Oftener, they help him in putting obstacles in the way of the
decree-holder in realising the debt.

The plaintiff in a suit must be distinguished from the decree-holder. A suit may be

spéculativ'o or upjust. A decreed debt should be presumed to be just when a debt is decreed. It
i the function of the court to afford facilities for its realisation, as far as it is possible or just to

do 80. The law, as it stands, is sufficient to prevent undue oppression. Many flagrant attempts .

at evasion of payment of debts come under the notice of the courts. The pity of it is that they

are not as féw as they ought to be. This is an age of transition, in which many aspects of sinister -

litigation come before courts. That is why the present day litigation is so difficult and so
complicated, It was not so bad, I believe, a generation ago ; the people were less clever. 1t will
not be 80 bad, I trust, a generation hence ; the morale of the people is bound to rise. Then it
i time, in my opinion, to bring the law into conformity with the English law.

" T agree that the amendment of the law will not materially affect the rate of interest. .

. An insolvency law, passed with the best of intentions, has been taken undue advantage of
by fraudulent debtors. In a previous report, I have referred to the evil. The law should be
surely set right as proposed.

"¢l " 'As regards the power of the court to direct payment of the decree amount by instalments

aftér the decree, it can be as already shown, indirectly exercised by the court under order XXI,

#ile 40; Civil Procedure Code. I do not think that any amendment of the law ‘is required. To

give ah impression, however wrong, that the judgment-debtor is a more favoured individual than
the decree-holder, is, under the present conditions, to put more difficulties in the way of the
realisation of just debts. _ :

~"""T beg-to propose that the limitation for execution of money decrees for Rs. 500, or less may,
be reduced to siz years. e

"- xv

o . Letter—From M.R.Ry. Rao Bahadur T.C. NARAYANA KURUP Avargal, Government
B Pleader and Public Prosecutor, Tellicherry. )

Tt has been well said that the difficulties of a plaintiff in India .begin after' his obtaining a
decree ; and to give further facilities to the judgment-debtor to avoid arrest a.ndi fxprlsgnmenz
in execution of decrees would only add to the difficulties of the decree-holder. i .av?v ereeI;-a :e
the bar for the last twenty-seven years and I can confidently assert that it 18 ‘O'Ill Y'ﬁn v yothe
cases that an indigent debtor who cannot afford to pay hig debts is sent to jail. Un the l (11-
" hand 1 have known instances in which judgment-debtors come to court with money conceale
in their pockets or in those of their, friends or kariasthans, raise all sorts of possible objections to
their committal to jail and pay up the decree amount jmmedlately after the warrant of committal
is isshed. Such payments are not made as guggested in the Ipemorandum by persons pot legally
o even meorally liable for the debt or by the debtor borrowing anew on more usurious terms.

(A

This i mainly due to the reluctance of the average suitor in this country to pay his legitimate-

dteg. The provisions of the Debtors’ Act are not very often resorted to by debtors ; but this fact

is'not due to the unwillingness of the courts to grant relief under that Act but to the conscious- -

ness of the judgment-debtor that in most cases he may not be able to satisfy the provisions'of the

Act.

R ‘- imori t'should be
! he memorandum.—It is very well to say that imprisonmen s
mﬁmﬂ'ﬁj ogfctonmmacy and fraud. But in actual practice it is difficult to define what is

contumacy and frand and still more difficult to prove them. Loans advanced to men of little or-

o substance i nlative manner are rare in this district. The proposed measure, in my
ggigtilon m?hé%xz;é)gfcially affect the credit of the petty merchant or artificer and the agricul-
turist. 'In' petty shops articles liable to easy attachment may be little or nothing and implements
ol"hu;band'r‘y are not lable to attachment and persons may hesitate to lend money to petty
merchants and agriculturists when they find that they cannot be arrested and imprisoned in
execution of decrees. o . o

" P agraph 8.—1I am not prepared to admit that the proposed suggestions would diminish
o than increase the burden on. the courts. The suits in this district are more in. connection..
xith lands than in respect of money transactions. - R

" Paragraph 4.—1 have no observations to make.

%

- gonsequences.
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Paragraph 5—There isa generaf complaint as regards the present Insolvency Act and the Act
requires modification. The proposed guggestions would be welcome. .

Paragraph 6 (a).—There is no objection to the proposed amendment.

Paragraph 6 (b).—I do not think it is safe or advisable to reduce the period of limitation from
twelve years to gix years.

XVl

Letter—from J. C. FERNANDEZ, Esq., District Judge, Guntar.
Dated—the 16th January 1915.

It is a fact that in pra.(.:ti(.:e the application of order XXI, rule 37 of the Civil Procedm;e Code
{s limited in extent, but this is due to the court not being in a position, when an application is
made for the execution of a decree for money by the arrest and imprisonment of the judgment-

- debtor, to know in what cases its application is really called for. It is not to the interest of the

decree-holder so applying for execution to disclose to the court any circumstances which would
lead it to apply rule 37, and he takes good care not to hamper himself in the pursuit of the’
remedy sought by him by such disclosure. The court is therefore left when taking the initial
step in execution to its unaided judgment regarding the advisability of calling rule 37 into
operation and has to act suo motu without necessary data. Hence the failure on the part of the

. eourt to apply rule 37 except to cases of public or railway servants and persons of some social

standing, the object being strictly not one which is dictated by the underlying spirit of rule

.87 but, as stated in Mr. Curgenven’s memorandum, either to save the judgment-debtor’s

employer from inconvenience or the debtor himself from the indignity of a sudden arrest. The
restricted application of rule 37 in these circumstances is, however, remedied by an application
proceeding from the judgment-debtor himself under order XXI, rule 40 of the Civil Procedure

- Qode on being brought before the court after arrest, or on his appearance in answer to a notice

issued to him under order XXI, rule 22 of the Civil Procedure Code. Such applications are by no
means infrequent—a fact which I can speak to from personal experience—and the debtor is not
slow to avail himself of this remedy in cages which render resort to the insolvency law undesit-

- able, not only on the ground of its cumbrousness, but also with a view to avoid the publicity and

disabilities entailed by adjudication as an insolvent. When such applications are made, an
inquiry is held by the court guided by the considerations laid down in rule 40, and the applica-
tion for arrest is either allowed or disallowed according to the circumstances of each case.
Sometlmes the inquiry results in the court being satisfied that, though the judgment-debtor is not
in a position to meet the debt in full, he is able to do so in part or by instalments, and the dis-

. allowance of arrest is made contingent on the judgment-debtor satisfying the decree debt to the

extent he hag the means to do. I have often had occasion in my capacity as a District Munsif
and Subordindte Judge to deal with such applications, and it may safely be agserted therefore
that the courts do exercise the discretion vested in them not to send 2 really indigent judgment-

- debtor to jail in an appreciable number of cases. Could any means be devised hy which the

beneflicent object of grder XXI, rule 37 of the Civil Procedure Code would be more extended in
its attainment—and it seems to me that this object can only be achieved by making this rule

- compulsory instead of optional, as 'at present, the indigent judgment-debtor would have ample

protection afforded to him from arrest and imprisonment for debt. If he neglects to avail
himself of the opportunities he has to seek this refuge, he has himself to thank for the

2. I would not advocate as Mr. Runganadam Mudaliyar, Additional Temporary Subordinate

. Judge of Gunttr has done, the abolition of imprisonment for debt, convinced ag I am of ihe

necessity for its retention as furnishing a speedy and efficacious remedy for the recovery,in
particular, of small debts such as the petty merchant or artificer, or the agriculturist, has occasion
to incur. It is no doubt desirable to place restrictions on this remedy, for otherwise honest bus-
indigent debtors would be placed at.the mercy of heartless creditors who as & rule, especially
the professional class of money-lenders, have no compassion for them. The legal,p’rocegs ol
recovery of a judgment debt by the issue of a writ ad satisfaciendum against the body of the

_ judgment-debtor is one which has the sanction of immemorial usage and its total abrogation

would in my opinion result in more harm than good. It is no doubt desirable to place some
restrictions on imprisonment for debt which would achieve the object of preventinga grasping
creditor from needlessly harassing a really indigent debtor by resort to this method of recovery, .
but any remedial measure striking at its root must needs affect the credit of the small bqrrower: '
In support of this conclusion I would instance the case of the soldier who, under section 144 of
the Army Act, 1881 (44 and 45 Vict., C. 58) is absolutely protected from -arrest unless his debt
exceeds £30. It is a well-known fact that tradesmen are reluctant to give credit to soldiers.

. owing to the chances of recovery of debts from them being lessened by the immunity from arrest

afforded o soldiers by law except in cases of debts exceeding £30. It is a reasonable inference
therefore to draw that any serious curtailment of the existing right of the creditor %o recover his
debt by imprisonment of the debtor would operate in the same direction and lessen the credithof
the small borrower. I fear too it will have the effect of enhancing the prevailing rates of interest
—which even within the limits sanctioned by custom vary considerably—for the grester the risk
the higher the compensation demanded for running it. In areas where the borrowing classes are
possessed of some means on which the lender can build up hopes of recovery, and who is net
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therefore likely to be influenced in his lending operations by the prospect of recovery L 4
‘imprisonment alone, the effect produced may not be serious, but speaking from my experience of

the Nilgiris district where this mode of recovery ig more largely resorted to than perhaps any--
where else in this Presidency, I would say the result would be disastrous. There it is the poor -

Badaga who has frequent occasion to borrow from the Rowther lender, and in the great majority
of cases the latter enforces his decree by the arrest and imprisonment of the judgment-debtor.

1 think the Badaga would have a poor chance of borrowing from the Rowther were the latter -
deprived of a remedy he finds so efficacious and on the faith of which his money-lending opera- -

tions, 1postly on a small scale, are carried on.

3. Since the coming into force of the new Provincial Insolvency Act II1 of 1907 there has.
been a larger resort to the insolvency law than before. It cannot now be said that sparing use ig .

made of it, for under Act III of 1907 as it now stands, an adjudication of insolvency has practically
become a .w?,lk-over by the relegation of objections thereto on the ground of fraundulent conduct
from the initial stage to a subsequent one after adjudication. The Act certainly requires amend-
ment in this respect. So far as my experience has gone, I cannot say that the fees charged in

_insolvency proceedings act as a deterrent to those who have to take them, for they are by no.

means heavy. ‘
4. T am strongly in favour of the amendment of order XX, rule 11 (2) of the Civil Procedure-

Code, in the manner proposed. The necessity for the consent of the decree-holder after decree for -

making an order for payment by instalment has the effect of gtultifying the rule, for it is but
geldom that the decree-holder gives his consent. Isee no reason why this relief should be
made_t,o depend upon the whims of the decree-holder and why he should be allowed to fetter the
exercise by the court of its discretion in the matter. There is besides the anomaly that, at the time

of passing the degree, the court has under the rul¢ in question the power of making an order-
for payment by instalments, whereas after the passing of the decree it can only do so with the-

'consqnt of the decree-holder. The objeét of the rule would be better served by the removal
of this anomaly in such manner as would make the court the sole arbiter in both cases.

5. 1 am against the proposed curtailment of the prescribed period for the execution of
decrees. It has often been rightly remarked that it is easy enough to obtain a decree and that
the real struggle begins after a decree is obtained, for it i8 then that the debtor tries to circamvent
the creditor by placing all sorts of obstacles in the way of his realizing the fruits of his decree.
One common fraud practised by the debtor is to make a nominal transfer of his property to some
conniving friend or relation, and this frequently results in claims by the latter to the attached
property under order XXI, rule 58 of the Civil Procedure Code. Even after such claims are
disposed of, the unsuccessful party is at liberty to bring a regular suit, which right is given to him
by order XXI, rule 63 of the Civil Procedure Code. All this takes up considerable time, and the-
decree-holder is put off much beyond a period of three years in his efforts at realization. I think
therefore that the existing period of limitation should be maintained in the interests of the-
decree-holder, which otherwise would suffer geverely.

)
. 0
-

‘ XVl |
Letter—from M.R.Ry. T. VARADARAJULU NAYUDU Garu, B.A, B.L., Subordinate-

Judge, Guntar.
Dated—the Tth January 1915.

' In the matter of the memorandum of M 1
debt, communicated to me for an expression of views, I may state at the outset that my views are

in general accord with Mr. A. J. Curgenven's observations.
2. My practice has been to issue a notice ander order XXI, rule 37, before issuing a warrant of
arrest, only in cases in which judgment-debtors are public servants or persons of any social

‘standing ; but, before committing a judgment-debtor to a civil prison, 1 satisfy myself by a.

summary enquiry that his case falls within clauses (a) to (¢) of order XXI, rule 40(2). It is,

1 think, desirable that rule 40 should be amended 8o as to make it incumbent upon courts not to-
debtor to jail unless they are satisfied of the existence of any of the matters.

commit a jadgment-
npecia.;ly ieferred to in rule 40(2). The credit of the petty merchant or artificer and the

‘agriculturist will not, I think, be affected by such an amendment. Rule 37 needs no amendment

4n my opinion, fo
. -decrees that the cou

rts should be left to exercise their discretion in the matter of issuing a notice
- at the ontset. '

3. An \amenciment of the Provincial Insolvency Act, as suggested in paragraph 5 of the-

- memorandum, ig, I think, absolutely necessary.

4 I do not see any objection to the amendment of order XX, rule 11 (2), so as to make:

k éﬁ‘zéonform to section 30 of the Presidency Small Cause Courts Act. The amendment is highly
‘desirable, .for courts often find themselves unable to do anything for judgment-debtors when

b

«, -1 do not think the period of limitation for the execution of any decree should be restricted

s paggested. A proper insolvency law would suffice to protect honest judgment-debtors.

r. A. J. Curgenven, relating to imprigonment for-

rit is necessary in the interests of the moneylenders and holders of money--

. thelr ¢ stances call for some relief being given to them without unduly inconveniencing the -

-

3
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,. XVIII
Letter—from M.R.Ry. S. RUNGANATHA MUDALIYAR Avargal, B.A., B.L., Subordi--

nate Judge, Guntar.
. Dated—th’e 4th January 1915.

With reference to the demisofficial, dated the 11th December 1914, in the matter of “Memo-
randum on imprisonment for debt,” I have the honour to submit the following :—

(1) Imprisonment for debt is, in my opinion, a relic of the barbarous notion of enslave-- .
ment to the creditor. No harm will be done by its abolition altogether. Incarceration is an
insult to the dignity of man. It deprives him of self-respect and attaches a stigma. .Hig labour-
is lost .to gociety and he cannot earn what would sustain Him and his family. His enforced
idleness deprives him also of the only means whereby. he could repay the debt for which he is.
imprisoned. _ ‘ ,

(2) The only tangible result of imprisonment for crime is the exile of criminals from the
community. Itisan admitted failure as a preventive or corrective of crime. There is, therefore,.
no justification for the assumption that fear of arrest and imprisonment will deter or teach people-
from running into debt which they cannot repay. Imprisonment for indebtedness is literally an
irony of fate and punishes the innocent for the guilty.

(8) Instead of placing restrictions in the way of insolvent petitioners by directing prelimin-
ary inquiries into their conduct and so forth, I would facilitate recourse to the beneficent protection
offered by that law, There are sufficient safe-guards against fraudulent insolvency—conviction
for secretion of property, covinous transfers, preference and so on. Their alienatidns may also
be set aside to a good extent and the assets made available for the creditors. . I may, in this.
connection, point out that the summary remedy afforded by the Civil Procedure Code to inquire: -

into claims is defective, in that it gives no power to get aside the trankfer in certain instances in

. which the plenary powers of the insolvency court enable’it to afford an adequate relief.

. (4) The fees and charges at present levied—in my opinion against the spirit, if not the letter:
of the law—are a deterrent to insolvent applications except by those who profit by them. I would
amend that law by allowing both creditor and debtor to apply without the limitations now
existing. Sumiary powers should also be invested on the courts to punish as also to compensate:
for mischievous and false actions.

(5) The disuse into which rule 40 of order XX1I has fallen is its best condemnation. Except
in the rare cases in which an honest judgment-debtor is prevented from applying for insolvency, it

" ig of no practical use. The rule does not take sufficient note of the practical difficulties before:

guch an order consistent with justice to the decree-holder coulll be passed. Inquiry will have to
precede release ; and detentjon in jail or keeping in arrest does not answer the purpose for
which its aid is invoked. Very rarely does a decree-holder continue to pay the jail batta for the
full period unless he has hopes of  the judgment-debtor or his relativey coming forward to pay.
The distinction between nob and snob is as well known here as elsewhere. The true origin of

.7 thé& general issue of notice to Government servants against whom applications are made for arrest

is not any tender regard for them but the existence of rules forfeiting appointment on bankruptey
An opportunity is offered to arrange with their creditors. ' )
(6). I do not think that contumacy and fraud can be prevented by discrimination.in arrest
and imprisgnment any more than the Moneylenders Act will prevemt usury and speculative
lending. atural lawg cannot be altered by halting and imperfect legislation intended for general
application. Further risks would bé protected by levy of further premiums. I concur in the -
opinion in paragraph (4) that the rate of interest is regulated by custom, not in the sense in which
the word is understood by lawyers but in the sense understood in the trade. But it has to be-
remembered that India is a country where money is dear. The bank rate has, to my knowledge,
gone up to 13'and 14 per cent. per annum and this tightness of money must affect the villa.gé
gowcar because he has to draw his funds from his chief directly in touch with the world market.

. This stringency and unnatural fluctuation will never cease until the currency is naturalized. The

artificial standard is responsible for the withdrawal of the Government 3 per cent. logn. The-
glow expansion of co-operative movements is due only partly to the novelty of such organizations
The sowcar has, for centuries, been the local and exchange banker in his own way and movement.
of goods cannot take place without his help. It would be too radical a reform and invading on
powerful vested interests to suggest that Govérnment should extend its money-order department
into & banking institution. In such circumstances, the sowcar and high interest are inevitable

(7 It is authoritatively stated that the cases of ‘destitution caused by misfortune v.ery
congiderably exceed those due to misconduct. Destitution is the necessary consequence of
intermittent employment, sickness, old age and death of the earning member. The object of the-
law should be to protect the larger class of unfortunates and not to punish the other class who-
are, however, not less entitled to sympathetic congsideration. The narrowing of the meshes for
trapping the latter is a policy of doubtful worth. It will be well to consider how far the

- harshness of creditors has been the father of the subterfuges of debtors.

(8) The treatment of all debtors being uniform, punishment for fraudulent evasion should
be distinct and drastic. The Insolvency Act is the'embodiment of that principle and further:
progress should, in my opinion, be on the same lines rather than by discriminate arrest or
imprisonment. In the latter case, a law of * judicial mercy ” will have:to be developed to
regulate the whims of erratic judges. Moreover, interference before decree is preferable to
placing difficulties ih the way of its execution. There should be no discretion in the courts as-
to whether they would execute, and in what manner, the decrees made by proper tribunals.

12
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"The right of .the decree-hplfier to choose his own remedy and time should be paramount. The
reproach against the administration of justice in India, that the creditor’s troubles begin with his

decree, should be wiped out.
(9) The proposal contained in paragraph ¢ (a) is quite a necessary reform and I would

strongly support it. A little indifference and sometimes the promise of the éreditor prevents .

-application in time and afterwards the debtor finds himself too late. .

_ (10) Asto proposal (b) in paragraph 6, however, I think any curtailment will accentuate the
revﬂ. proposed to be remedl'ed. It will help the dishonest debtor effectually to defeat his creditor,
while the honest debtor will be harassed by continued executions taken in feverish haste. Any-
how, tl}e real sufferer will not be the professional harpy but the thrifty investor. Even when
protection is aﬂ’ordgd by the Insolvency Act, the debt is not excused for twelve years. It would
lead to an extraord}nary result if decrees lapse in three years. I would, on the other hand,
suggest the abrogation of the twelve years rule. A party can always apply for insolvency if he
-cannot pay h)_s debt. ,I_t is generally a dead-letter in the cage of the profesgional moneylender
who never fails to o‘ptam a renewal of the debt to which that rule cannot be extended.

(11) The main object of legislation* should be to encourage credit by making it more
profitable to the creditor to lend on easy terms and more difficult for the debtor to defraud a just
-dgbt. If the courts have full. power to interfere with the contract rates of interest, the parties
will rely more upon the promises made at borrowing than they do now. The creditor will not

rush to court with a usurious hond nor venture to claim interest at the ‘ written’® higher rate

‘against the lower rate ‘orally agreed upon.’ This latter is a serious evil to which no relief is
?oss_sble inf the present sta.te of the law under sections 91 and 92 of the Evidence Act. The only
Jm.;tlﬁcatmn for the cr:edltor is that he takes a lower rate out of court and enhances it when
driven to ‘legal remedies for realization. The idea is that costs awarded are not a sufficient-
compensatmp for t}.xe actual output and worry and time occupied, attended, as they are, with the
prospect of indefinite delay and possible failure. Quicker disposal of claims by an adequate
nqmber of courts may mitigate this evil to some extent. So also, in the case of the dehtor, he
will not risk loss of credit by looking too much to the uncertainties of the law and interference

-of courts.
(12) The speculative trader is the best client of the exorbitant marwadi. The latter

really partakes of the profits of speculation by lending on little or no security. The artigan,
.petty trader and agriculturist will never suffer in credit bhecause they are generally for low
Interest and respect for their given word. The economical questions raised will adjust them-
selves without any violent struggle and there will be no shake to general credit. We have the
fexample of the effect of the insoltency laws in the Pregidency towns before us. They have not
prevented money-lending.

XIX

Letter—from L. G. MOORE, Esq., 1.C.8., District Judge of Coimbatore.
Dated—the 14th January 1915,

With reference to your demi-official, dated 9th December 1914, I write to say that
. I called for reports (which I enclose) from the S8ub-Judge, Coimbatore (Mr. D. Venkoba Rao), and
the Principal District Munsif, Coimbatore (Mr. Sundaram Ohetti), who are both judicial officers

-of experience on the points referred to in your memorandum. .
I am substantially in agreement with the views expressed by Mr. Sundaram Chetti and do

not feel that I can usefully add much to what he has wri_tten.

2. The points taised in your memorandum are—
I. (@) whether a measure should be introduced or order XXI, rule 40, Civil Procedure
* Code, he amended o as to place some restriction on imprisonment in the execu-
tion of money decrees, in such a way as to relieve really indigent debtors from

the rigk of imprisonment in civil jail ?
() whether such a measure would affect the credit of (i) the petty merchant or artificer
and (ii) the agriculturist ?

I1. Whether there are any objections to amending rule 1T (2) of order XX, Civil Proctt-
ure Code, into conformity with the law applicable to Small Cause Court, Madras, enabling the
-goutts, after passing the decree; to order that payment of the amount decreed shall be postponed

or mafe by instalments ?

*

II1. Whether the period of limitation prescribed by section 48, Civil Procedure Code, for .

the execution of decrees—twelve years—cannot be reduced to three years in the case of money

deorees of less than a certain amount ?

3. Point No. 1.—Thete appears, 1 think, to be no doubt that the civil cotrts do not tisually
have recourse to the provisions embodied in rules 37 and 40 of order XXI, Civil Procedtire Code,
and that they are, in fact, as you say, a dead-letter.

The reasons are not fat to seek. As pointed out by the Bub-Judge, if 8 notice ander rule
37 of order XXI, Civil Procodure Code, were to be invariably isstted in all cases, judgment-

“debtors would, ax 8 general rile, abscond. Kven as the law stends at present, it is well known
that many dishohewst judgment-debtots manage, with the connivance of the Ptocess establish-

” mditt whish is unfortunately in most districts corrupt, to evade artest tor long perivds. g

1 e ¥eason for the omission on the part of judgment-debtors to take advantige of the .
4lof of rule 40 doubtless is that an indigent judgment-debtor fnds it impossible to $6h
#obarity to the satisfaction of the éourt. . :

. charged in this district by Nattukottai Chettis is 36 per cent. per annum. .

"in thig district is comparatively large.

;2
Again, under order XXI, rule 40 (4), the judgmeut.—debtor only Beeures temporary immunity
from arrest, whereas if he expresses his intention under section 55 (4), Civil Procedure Code, of

~applying to be declared an insolvent, the court is bound to release him from arrest, if he _

farhishes security for his reappearance. ‘ ‘
On the whole, therefore, I am jn‘favour of rule 40 being modified 0 as to give the court the

power to release a judgment-debto# Without his being required to furnish security, provided he
gatisfies the court that he is unable from poverty or any other cause to pay the amount of the
decree and has mot beén guilty of freud. T entirely agree, however, with the District Munsif
for the reasons given by him that the onus of proving. this should be on the judgment-debtor,
and that it should not be necessary for the creditor (as is the case in England) to prove that the
debtor has been guilty of contumacy or fraud or is not really indigent and has the means to
pay before an order of arrest or imprisonment is inade. o

1 do not think that there is any reason to suppose that the modification of rule 40 suggested
would affect sound loan transactions. What is really required is the passing of a ‘ Money
Lenders Act’ enabling courts to reduce the rate of interest charged. The ugual rate of interest

.

4. Iam not in Favour of the proposal hade by the Sub-Judge that the decree-holder should
be required to proceed first apainst the property of the judgment-debtor. This would rernit in
great delay in'theexecution of decrees. )

'Thé attachrment and sale of moveable properties is a long and troublesome business. My
experience has been that the issie of & warrant of arrest has, in many casés, a most salutary
‘éﬁeét, and I have kiiown of several flistances where a contumaciotis fudgment-debfor, who was

;hbl'e to pay, did so, a8 soon as he heard that a warrant had been applied for,”

5. Point No. II—I am strongly in favour of the proposal that order XX, fule 11 ®),

- Civil Procedure Code, should be amended so asto give courts power to order, suo tmotu ahd

irrespective of the consent of the decree-holder, postponement of the payment of the deciée

" amount or payment by instalments. o

6. Point No. IT11.—The period of limitation prescribed by section 48, Civil Procedure Codes
for the execution of decrees, might well be reduced to three years in all cases of money decrees
{may) for Rs. 200 or less, and to six years in all other cases.

7. With referente {0 paragraph 3 of your themorandumh, 1 am of opinion that sections 14
and 15 of the Provihcial Indolventy Act should be dmended so a8 to give the court the power to

refect insolvency petitions on the'ground of fraudulent conduct.
The Calcutta, Allahdbad and Madias’ High Courts are agreed in holding that the words

" or for other sufficient cause ” in Bection 15 (1) of the Aet sheah “cause to ba shown By the

or

judgment-debtor.” ) v :
THe reult is that however fratidulent the debtor’s condtict may have been, the court has

ro hfternative biit to adfudge hirt an insolvent. In faet, the High Courts have held that the
ftitbntion of the legiblatnre apparently was to rhake it as etisy as possible for a person to obtain

an adjudication ordst, and that the question whether the judument-debtor has been guilt

fr5ud or bad faith'ﬁeed.not be gone into until he applies for a final order of discharge. guilty of
80 far a3 my exgetience goes, I do not think that the fees at present charged in Insolvency

Procegdings afe too high and act 48 a deteirent. The finmber of Insolvency applications filed

-

Letter—from M.R.Ry. D. VENKOBA RAO Avargal, B.a., B.L., Subordinate Judge, "

Coimbatore.
' Dated—the 5th Jahuary 1915,

* With reference to your official memoraridum No. 11193, dsted 11th September 1914, forward-
ing for opinion Mr. A. J. Curgenven’s memiorandum on imprigoniment £6r civil debt, I have the
honour to state as follows. . . 4 _

Execution against both person and propetty simultanebusly is applied for rately b )
holders and granted only under special citcumstantes. PP  Tately by deciée
2. Notice of warrant of artest under order XXI, rule 37, is ifsued génerally only i# akes

“where the judgment-debtor i8 a public servant or 4 ian of some socidl standing. I congider # is

pot desirable to issue such notice in all caes, becailse in a majority 6f ciges jadirmient-dobiory wi
make nT of it only to abscond and evade sm-est.gt . ) fndgriient debtors will
) 3. judgment-debtor brought under direst doés ribt generally court engtiry uhder o

X X1, rdle 40, Ojvil Procedure Code, but wheh he wishes tb oppolie the arrest, égbr‘e's'sda; m::

-section 55 (4), Civil Procedure Code, hig intention to apply to be declarsd an insolvent. He

prefers the latter course apparently becaiisd by an enquiry ander order XXI; rile 40, he ¢

‘gecure only temporary release with liability to x‘-e-a’rre's't(i whereas by adjudicatioh under the Itisol-

vency Law, he can save the expenses of an ehgtliry under rule 40 ahd also obtain immunity frem

-arrest not only as regards the particular debt for Which Hé 1§ arréted but alse in refipéct of 411 hig

debts. Anyway, I think an indigent judgment-debtor who is hot guilty of fradd should rot be

“gent to jail ag a matter of course and I consider that the decree-holder must be made to exhaust the

property of his judgment-debtor before proteeding against his petson, and that ‘ohly il el ‘of

-contumacy and frand. Buch restrigtion would, I think, only put an &nd to loans t& then of Hitle

or no substance made in d péculative manfier and wotild not Mtéitere with 4 good fyiteni of

‘eredit.
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4. 1 consider it desirable to amend as proposed in paragraph 5 of the memorandum, sections: »

14 and 15 of the Provincial Insolvency Act III of 1907. ‘

5. It is also desirable to amend order XX, rule 11 (2), Civil Procedure Code, s0 as to give
courts express power after decree to order without consent of decree-holder postponement of the-
payment of the decree amount or payment thereof by instalments.

6. The period of limitation prescribed in section 48, Civil Procedure Code, may, in my opinion,..

be reduced to three years where the amount does not exceed Rs. 100 and to six years where it
does not exceed Rs. 1,000. Where a larger amount is involved, I think the period of twelve
years should be allowed, as it generally requires a long time to recover large amounts.

XXI

Letter—from M.R.Ry. K. SUNDARAM CHETTI Garu, B.A., B.L., Principal District
Munsif, Coimbatore.
Dated—the 21st December 1914.

With reference to the Official Memorandum of the District Court, D. No. 11194, dated 11th.
December 1914, calling for my opinion on the printed memorandum as regards imprisonment
for debt, I have the honour to state as follows :— T

(Y

2. The gist of the memorandum is a recommendation to place some restriction on imprison--

ment in the execution of money-decrees, in such a way as to relieve really indigent debtors from
the risk of imprisonment in civil jail. As the law stands at present, the decree-holder has
prima facie a right to apply for a warrant and get an order for arrest, and the judgment-debtor
brought under arrest can be releaged, only if the requirements of section 55 or rule 40 of order

XXI, Civil Procedure Code, are complied with, unless the decree-holder himself consents to the

release of the debtor or chooses not to pay the jail-batta. Security for the debtor’s appearance in
court, when ordered to appear, has to be furnished by him, in order to get himself released.
Some difficulty is no doubt felt by the really indigent debtor in furnishing security. But it

* must be observed that in the majority of cases the decree-holder does not insist on the debtor

being sent to jail, though no application is made under section 53 or rule 40 of order XXI, Civil

Procedure Code, if the debtor is really a pauper, and it is believed that there is mo hope of -

recovering any amount even by imprisoning him. In such cases, the decree-holder states it is

only a waste of money to pay the subsistence allowances and other fees, and therefore consents

to the releage of the debtor. )
3. Any measure to relieve a really indigent debtor from the risk of imprisonment would be

a-salutary one, The provisions of section 55 and rule 40 of order XXI, Civil Procedure Code, .

and especially those of rule 40, if frequently availed of by the debtor, will be an adequate check
against sending real paupers to jail. Tt is not easy to find out the causes for the debtor’s omission

_to resort to rule 40 in very many cases. Probably if the rple as to furnishing security for his.

appearance is modified, and more facilities are provided for the indigent debtor to avail himself
of the benefit. of that rule, gpplications may be made thereunder more frequently.

- 4, If the existing provisions of rule 40, order XXI, are availed of more frequently, and
more facilities are given to debtors for resorting to the remedy provided by that rule, I think
the anomaly of imprisoning a man on the mere ground that he is a judgment-debtor may, to a
considerable extent, be removed. . .

5. In introducing restrictions on imprisonment in the execution of money-decrees, I am of

opinion that the onus of showing that the debtor is unable from poverty or other sufficient

"causé to pay the debt, should be placed on him and the decree-holder should only be allowed an

opportunity to rebut any evidence adduced by the debtor. That is the spirit of rule 40,

order XXI. But if, as a rule, the onus is thrown on the decree-holder, and in every case he ig .~ .
required to prove that the debtor is not a pauper, and is a cheat, before granting an order for -

arrest, or imprisonment, I am afraid it would affect the operations of moneylenders, to a

material extent. Even those -who lend under a sound system of credit will be handicapped in

the execution of decrees, and the measure intended to discourage speculative moneylenders of
no good repute will affect even the money-dealings carried on a sound system of credit.
Considering the difficulties staring against them in thé exécution of decrees, they may cease to
lend to a large class of persons, in whose category come the petty merchant or artiﬁce:: and the
agriculturist, who do not find it convenient to borrow on the security of movedbles or immove-
ables, but want loans on their personal credit. Even sound loan transactiong may be dwindled
owing to the apprehension created in the minds of even honest moneYIBIl_d_el‘S- The result
would be that persons who are really in need of loans, but are not in a position to pledge or
mortgage their property, though they are able to repay the loans, will ﬁnd_thel_nselves in a dead-
lock. If in every case the decree-holder should first prove that the debtor 18 guilty of contumacy

or fraud, and is not an indigent debtor, in order to obtain an order for arrest, the work of

. courts in the execution branch is sure to attain unmanageable proportions, The statistics

"ghowing the number of execution petitions for the arrest of judgment-debtors will indicate what

. the magnitude of work will then be.

i

6. In my humble opinion rule 40, of order XXI may be modified in a suitable way,

e‘ saffording greater facilities for really indigent debtors, to seek the protection afforded by that rule.

M is not desirable to introduce a measure, so as to throw the burden of showing that the debtor
is not a pauper, .but & cheat or a contumacious man, on the decree-holder as a rule, in order to.
obtain an order for arrest or imprisonment in the execution of the decree. . :
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7. As for the second point, I am of opinion that it is highly necessary to modify order XX,
rule 11 (2), 80 as to give a discretionary power to the court, to allow time to the debtor for the
payment of the decree-amount, or to order the payment of the same by instalments, irrespective
of the consent of the decree-holder. The absence of some such provision works a great hardship
even on the debtors who deserve such a concession and who are put to suffering and are also
oppressed by some unscrupulous decree-holc'lers. ) o o

8. In respect of the third point, I think ’phe period of limitation in the case of money-
decrees of Re. 200 or less may be reduced to six years. Such a measure will make the decree-
holders more prompt in the realization of their debts and curtail the period of suspense in which

the debtors are now.

[}

XXII

Letter—from D. G. WALLER, EsQ., I.C.S,, District Judge, Tinnevelly.
Dated—the 13th January 1915.

" With reference to your Demi official, dated 8th December 1914, I have the honour to send
herewith copies of reports recéived by me on the subject of your letter from the Subordinate
Judge of Tinnevelly and the District Munsif of Tinnevelly. I agree generally with their views
and have little to add to them.

2. The provisions of rule 40 of order 21, Civil Procedure Code, are, in practice, rarely
resorted to.” The reasons are obvious. A court, which as a rule with difficulty keeps pace with
its ordinary trial and execution work, is naturally reluctant to undertake suo mofu what would
certainly be a complicated and probably be an inconclusive enquiry into the circumstances of the
debtor. Nor is it necessary for it to do so. So far as it is concerned, the case of a really indigent
debtor is adequately provided for by section 55 (3), Civil Procedure Code. If the debtor does
not see fit to take advantage of this provision of the law and makes no motion under rule 40,
there is no reason why the court should not proceed to commit him to jail. And if motions
under rule 40 are rare, it is, I imagine, because decree-holders are not go ill-advised as to throw

L

. good money after bad by imprisoning debtors whom they know to be indigent. For the most

part probably they pursue those whom they know to be in possession of concealed resources. It
would add enormously and, I think, quite unnecessarily to the work of courts, to impose on them
the burden of deciding in every case whether the debtor has or has not such resources.

I am, of course, aware that there are cases in which arrest and imprisonment are used in
order to put the screw on relatives and friends of the debtors, but I doubt whether they are
gufficiently common to justify the making of an enquiry under rule 40 compulsory in every case.
On the whole, I deprecate anything that would throw additional difficulties in the way of the
creditor. Action in this direction may be called for in other parts of the country, but here it
geems to me that the creditor requires protection rather than the debtor. I am not satisfied that

_ the present procedure of the courts encourages reckless borrowing or lending. On the other
“"hand, if realisation be made more difficult, credit is bound to be withdrawn and the rate of

interest will certainly increase. No doubt, it is proposed to allow courts to go behind transactions
and regulate the rate of interest charged, but I am by no means convinced that the desired object
will be achieved by legislation of the kind contemplated. The net result will probably be that
congideration will not pass for the whole amount recited and that the additional task will be
imposed on courts of deciding in every case what the real amount of the loan was. At present,
affairs of this kind settle themselves fairly satisfactorily. The lender charges and gets a decree
for a high rate of interest, but realises only a percentage of what he can claim under his decree.
So far as my enquiries go, it is exceptional for him to realise his dues in full.

3. I do not support the proposal to reduce the period of limitation for the execution of
money-decrees. The proposal made in paragraph VI (@) of your Memorandum is'unobjec-
tionable.

4. T am strongly opposed to any change in the scheme and policy of the insolvency law. Its
critics appear to overlook the fact that, while restraining the dishonest debtor and his associates, it
affords protection to the genuine creditor. What happens when a man is in embarrassed circum-
gtances is notorious. He transfers what remaing of his property to relatives or makes preferential
payments in favour of certain of his creditors, who either are related to him or have influence
with him. He then puts in an Insolvency petition or has one presented against him. If his
bona-fides is to be called in question before an order of adjudication is passed, a very considerable
burden will be imposed on the District Court in the case of creditor-petitions and a large body of
anremunerative work will be thrown on the Official Receiver in that of debtor-petitions. That
officer depends for his remuneration mainly on his commission and he will receive none where,
after an elaborate enquiry, he declines to pass an order of adjudication. And when, after this
enquiry, adjudication has been refused, what, it may be asked, will have been the benefit to any .
one? Tomy mind, the answer is clear—none whatever. If the insolvent is found guilty of
mala fides and the petition is rejected, the parties are left exactly as they were. The frandulent
transfers and preferences remain unaffected and the honest and genuine creditors have no resource
but to file suits at their own charge to set agide the transaction. This is an arduous, uncertain and
expensive process which the average creditor hegitates to adopt. Even where, after a term of
years, he is successful, he cannot hope to recoup more than a fraction of his expenditure.
| Under the Insolvency Act, a more effective and speedy remedy is open to him. An order
of adjudication follows a8 a matter of course on the‘ petition and the debtor’s transactions are
enquired into by the Receiver. The latter collects evidence and reports the debtor’s fraudulent
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transfers and preferences to the court for cancellation under sections 36 and 37 of the Act. If
the court decides to set them aside, it does so by a comparatively . summary process, at the
expense of the estate and for the benefit of the whole body of creditors. This ig surely far better
than teaving the latter to the difficulty, expense and delay of filing separate snits.and executing
separite decrees. ' Action taken by the Receiver on behalf of the whole body of ereditors is not
merely enormously cheaper, but is likely to be far more effective than the ordinary process of
litigation and execution. In the result, the genuine creditors are protected and the fraudulept
insolvent’s discharge is suspended. The fact that the order of adjudication saves the insolvent from
imprisonment is a merely temporary advantage. If he is bona fide insolvent, it is one to which he
is entitled. If he i8 not, he is otherwise sufficiently punished by the suspension of his discharge
and the setting aside of his fraudulent transfers and preferences. No doubt, insolveney courts

are at present most frequently resorted to by fraudnlent debtors, but I see no reason to suppose

that others are deterred by the fees charged. '
XXII11
Letter—from M.R.Ry. A. N. ANANTARAMA AYYAR Avargal, B.A., B.L., Subordinate
Judge of Tinnevelly. . .
Dated—the 14th December 1914. ' ol

With reference to the District Court's Dis. No. 5772, dated 11th December 1914, forwarding

- Memorandum on imprisonment for debt and asking me to sabmit my views thereon, I have the
honour to state as follows : — i

I think that the suggestions contained in paragraph ¢ of the Memorandum may .be acted

upon. There i8 no objection to these suggestions. I think that sections 14 and 15 of Act III of

1907 may be amended 80 as to give power to courts to reject petitions on the -ground: of

fraudulent conduct. There i8 no objection to this also. I do notapprove of any new restriction

being placed on imprisonment a8 suggested in paragraph 2 of the Memorandum: Rule 40, order

XXI, Civil Procedure Code, gives ample protection to indigent debiars who do not. wish to -go'to

the insolvent court. Very few applications are made whder thissettion.. JIn my-opinion there is

not much speculative lending. There are, I think, more dishonest debiors than spetulative lenders.

Any restriction on imprisonment would, I think, make money more dear to thé petty. merchant,

artisan and agriculturist. In the matter of investigating claims to moveable and immbweable

property the work' of courts” would inerease. I do not think that restriction on imprisonment

would decrdage litigation as stated in paragraph 3 of the Memorandum.

‘ : XXIV ‘ .
‘ Letter—from M.R.Ry. R. NARASIMHA AYYANGAR Avargal, B.A. 'Bili, District
o o ' Munsif, Tinnevelly. ‘ ‘ o ST b
.77 ' Dated—the 11th January 1915. . ~

- With referencei to the endorsement of the District Qourt-D.. No, 5771, dated. 11th December
-1014; eneloding ' Memorendum ofi imprisonment for debt,” /I have the honour. to submit as
follows sas:t: 1t FR AR Y K T PRI T I I e oo - R R S T AT IR AT Lo

sttt (2) The memorandum under reply deals in the main with three points : (iL) to vestict imppi-
sonment for non-payment of debt to cases of fraud and contumacy, (2) to amendlorder XX,rule,11
(2) 80 88 to enable the court, after the passing of the decree, to order payment of the .amount, . hy
instalments even without the consent of the decree-holder and thirdly to reduce the period of
limitation provided in section 48 of the Civil Procedure Code to three years, in respect of money

t

'

- decrees below a certain value.

(3) As regards the second of the above suggestions, it was expected that the legislatur
would, during the course of the amendment of the Civil Procedure Code in 1908, alter the law so as
to invest the court with powers now proposed. Ther¢ is no principle which would be violated by
the adoption of the proposed suggestion. Qp the othe? hand it will place in the hands of the
court power to deal with hard cases and mitigate the rigour of the'law. a1

"“"(4) Next, as regards the last suggestion about the reduction'of the period of limitation;?E °

think it is one which would'provoke—and reasonably so—a largs'volume of criticism. = As' it:8a
propbftion ‘of the money-decrees remainf; ur.lr.eali‘aed evenlwithin the twelve year speris® now
obtainifig, and the reduction, I am sure, will visit the creditors with irreparable logs;!- Do dodge a
“greditor for a period of about three years is not difficult ad we see it practised dvery/day!
77IT(8) There is another aspect of the case which wéuld require attention: Owing to their being
4 long period of timé during which the decree will be current, in a fair Humberiof’ cases decrees
4re not prosecuted with rigour to oblige the debtor who brings all sorts of inflfence to bear npon
{he creditor with a view to stay proceedings. -‘That advantage which 'the-debtdr has under the
‘predent law will be forfeited to him if the proposed suggestion is'to. b ¢arried out. The het
résult will be that dishoneést and fraudulent debtors will go off scot-free after a short period,
"while honest, but poot debtors will be put to much harassment. ~ "' S X
Lo (g) Next, as regards the maim question about the restriction of imprisonment to certain

cases, ﬁp‘é‘lﬁ%'kt present stands thus :—When a judgment-debtor, Who is arrested ifi execution of a

dHbted; 1s brought Hefore the court, the coutt shall inform hith that he may apply to be deslatedan
“ngélvent and that he will be discharged if he has not commitked any-act of bad faith etd. (section 35,
ivil Procedure Code). Also, where it appears to the court thit's judgment-debtor brouglit- befdre
‘b arpbst in’ execttion of a monéy-decree is nnable froth poverty or other suffisient cduse to
piiy"the apbiint, the court may direct his release, if it i6 found that he is not guilty of csletfnn acts
KR AEL T A TR ‘ o : s ) oty ga b

it

et
Pt
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R ' vule. 40).... The wording of order XXI, rule 40, does not make-
of mq"falth" ew}feecgfﬁfre)v(g&éﬁifg ; prayer to do so, to hold the enguiry just as it i8 obh\gz?,— ‘
it obllgﬂttory.og ¢ the jl’ldgment-debtor;that he may apply to be declared an insolvent. It is
tory,on it to 1n gfm do not spply for 'enquiry of the kind contemplated by rule 40, it is not
because the de (Ks 0 ‘nﬂti,r,y of the kind should be full and u‘vmrough ;‘1f\1‘t‘ is to be conducted in
generally made. An 6BATTT . i n of the debtors, as is suggested, that would immensely add
all cages even Wmﬁgl} rt a%dx-pdggibly special execution courts will have to be ' established ; for
to thé work Oﬁ(iﬁl;}bﬁt‘é?nﬁyby gvery debtor to obtain'a release ; and there will be' appeals from
there will beugl&ﬁ_‘ le. It would not be strictly cotrect to say that the court soullessly and '
orders und ” ‘ argvérv judgment-debtor brought before Yt to jail. - It does digeriminate.’ | Even
a,utomatl@l y sen lslo not insist that the judgment-debtors should besent to jail, exceptin cases of
the decreesBolders ¢ t of the judgment-debtor. The decree-holder will be out of pocket by Ra. 6
contusiasy on thelpakeeping his debtor in jail, and why would he throw away good money -
or 7 'pér mensemt by beerved. in the memorandum, the holding of an enquiry under the provisions.
after bad. Ixf‘ as 18 0 1 in bringing the Indian Law - into line with the English Law, the statut.-e-\
of mile 40 ’W?.uld' fresu cH an enquiry in case the debtor ‘needs it and any honest debtor, who is.
already provides Oll;'st:self may avail himself of its provisions. I think to call upon the court
anxious to I eleasek :m enquiry into the circumstances of the debtor, whether he chooses to ask
in all cases.to ma lj be. needless and serve no usefu]  pwrpose. Beyond th.rowmg additional
for it or-mot, wou - I do not._ think the adherence to the provision of rule 40 in all cases would
buxden-on the o‘fubl'e change in the money transactions of tht country ; for, as I have said, the
cande any ‘;ﬁm?ﬁ:t rule is available to any judgment-debtor whq asks for it. .
enquiry under o intended to further restrict imprisonment .or put the onus asto fraud or

t (ggylcfnltt}:: (;.ecree-holder, T would submit that the conditions of the country are not such
contpmas, ge i direction. , ‘ y .
a8 o call for 8 hange 1F e ot es which actuate a creditor to take out a warrant of arrest against

. (8) The ‘]’)’;e{’)ggg :ﬁn{:ﬁgt}gﬂir broad heads, though the division attempted is not excldsive.
his debtor ?11?3;0 (iisgmce a debtor or (2) as a prompt means of realising the amount ; (3) 1t: may
i o there is no other go as the debtor has mo property at all or no property which is.
be because ! (; h: of (4) because the debtor has secreted his property with others, to proceed
apparent to attac 1d entail on the creditor grievous and expensive litigation and of the success in
against which woul (ostey' ' many Cases more than one of the'reasons given may co-exist.
which he cannot be l?;'mﬁg-mgg' abovementioned - the debtor will have some property and he:
Genepally; in the'! N hrwaumt B8 Soon' ag e is iarrested.  In the second of the above cases, the
A él;;?'vbahhw‘wke the devious course of attaching and byinging to sale the properties
‘t.‘?i‘ db“ n hich ig likély to ¢ause delay and expense. The creditor's object js tha.t .the debtor:
ot ¢ tebtor (;Ntr to raise the money by disposing of the properby.or by_ otherwme.ra}smg money
h1mse_1 f shoul tha):diebfr This is .the motive. ‘which, actuates creditors in the maJorl.ty of cases.
and dlsogﬁizgmfth oless of cages the creditor, though he might know that the debtor is possessed

. i > i egses it has been secreted in the
" i property is unable to attach it because by many invelved proc

ion or friend which it would be difficult for him to touch and even if he is
name of sfnfitr%%tﬁud %e after litigation which would be so expensive as to be out of all
a'ble,‘t":;b?s :0 tfle amount at stake, It is only an influential or well-to-do creditor that will brave
tr,ltfg‘:t)ep o%att'aqhing the properties secreted in the name of others

i third class of cases which requires examination in view of the question raised,

) Izgrfggﬁggdel;‘sreférence. Agl have‘éuﬁd,-.an honest debtor l}aﬁr under ﬂlne present
by the mens t protection, without the indignity of having to present a ‘pet;h\o‘n» to be dgqla.reg an
qqde, B“m"‘f’? D ot imagitie that reckless borrowing can ever be stopped by legislation.~ If, in a
m?‘?l‘f?.h.tﬂ Iy e oditor loses his mohey that will be dn object-lesson for him to be more careful iq
few. cﬁ“‘ " %: : observed in the memotandum that'persons not legally or even morally' liable
the fqt}}l(iﬁ-ﬁt siél‘ihe friends or relations of the debtor, are constrained to pay bhe..dept in"bider-
for the del debtor frem jail. The friends and relations may well, instead of paying, ajvisg the
to Bave the rofer an application under rule 40, themselves standing surety during the pendency
debtor 10 o Even in cases of absence of conturnacy or fraud on -the part of the debtor there
of the en‘qun:y'’ves’cigza\ti'oﬁ into the matter and the debtor could be released pending enquiry only
must be an in gecurity. As regards the'second of the evil effécts mentioned in the metndfantium,
) .,fumlshmg is com‘p.élled to%‘)aorrow“ ‘anew on inore usurious terms, the recourse by the debtor
vig., the Fiel.)tp r g of rule 40 'will act as a sufficient check on the proclivities of Sp‘eculat(uw,e‘ieanx{s
b fﬂ}%ﬁ:‘?ﬁsmn Jeft to themselves to work out their fate.”- The Moneéy' Lenders Act'now under
mdt:nfghe{?ﬁi?fvm act as a sufficient and salutary ¢heck ‘upon the mischief of this class Qf' money’
con \
lenders, . i , {rictién on imprisonment would cripple credit and

hat any further res p ) ¥ :
make ﬁﬂqu o pedit.of pesty merchants and agriculturiss would, in my view, cerainly
g A K YA . T : ! .
éllﬁe‘r.v ) l . - REPE YL LU DT SR ST
XXV o e
v ivie i Lattere~from  M.R:Ry.. Diwan Bahadur V. SUBRAHMANYAM PANTULU . Avargal,
i v Distpict Judge, Cuddapah. o
Dated—ile 15th January 1915 R : :

: i-official, dated 8th December 1914, regarding imprisonment for

Wlt}l:‘ rif??n!ci;(’zh?ﬁl;ﬁg?m;gd at present, while a really indigent debtor could obtain ready,
ﬁ?ik,’t' It (;ft the Debtors Act; 1888, provided he ig honest in his 8ealings witliout incurring heavy
e;;g‘fl;g ?)y w&lzy of court costs, a debtor who has any properties to be given away to his
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creditors to be realized z_md divided by them rateably has ample protection under the provisions
of the Ingolvency Act, if he is ready and willing to place his property in possession of the court
for realization and distribution.

] 2 1 do not think that any further restriction on the power of the creditor to arrest and
imprison the debtor is needed ; and if made, I fear that it might act rather prejudicially on the
-credit of the petty merchant, artificer and agriculturist. )

3. 1 am unable to understand how the Debtors Act could be said to be a dead letter, and 1
do not know why it ghould be so, for, if the application made by an indigent debtor under the
Debtors Act be summarily dismissed by a Munsif or Judge without proper enquiry, the order
being appealable might very well be se#aside in appeal and further enquiry be diregted.

4. Within my experience as a Judicial Officer for the last 26 years, I have always allowed
- opportunities to a debtor in difficulties to prove his poverty or other circumstances on account of
which he was not able to pay his debt just then, and when 1 was satisfied on the matter from the
evidence adduced by the debtor, I always disallowed the application for arrest and imprisonment
or directed the releage of the debtor, as the case may be, as provided for by clause 1 of section
337-A of the Code of 1882 (now order XXI, rule 40 of the Code of Civil Procedure, 1908).

5. In this connection I may however say that 1 think that clause 1 of section 337-A requires
a slight amendment by which the court might be authdrized to pass, on the result of such enquiry
not only an order disallowing the application for arrest or imprisonment of the debtor, or
directing his release ; but also to make any other order deferring the application to arrest and
imprison the debtor to a specified date within which the debtor might, in the opinion of the
dourt, be in a position to make arrangements to discharge his deht, after taking security from
the debtor, if necessary, to appear before the court when called for in the meantime.

6. Tam of opinion that to place further restrictions on the powers of the creditor to arrest
and imprison the debtor would result in creditors generally declining to lend money except on
gecurity of immoveable property or pledge of moveables, which a petty merchant ot artificer or
agriculturist scarcely possesses.

7. While the fact that primd facie one is liable to be arrested and sent to jail unless he could
bring his case under the provisions of the Debtors Act or the Insolvency Act to the satisfaction
of the court concerned always acts as a sort of deterrent on the debtor from being dishonest or
careless in his dealings, on the other hand, the removal of that fear may, I think, prejudidially
incline many a debtor to play tricks with their property : and it is especially so in this country
where Jenami transactions are in a way recognized by law and the general tendency of people is
to convert their savings rather unduly into one's wife's jewels in a manner that after one has
successfully defrauded one’s creditors, one might rely on the said property and lead a comfortable
life.

8. It is not always easy for a creditor to prove the real nature of the said transaction to the
satisfaction of the cburt if the onus of doing so is thrown upon the creditor ; and I think it ig
but just that the onus in all such cases ghould be thrown on the debtor ; and that, in my view, is
the effect of the law as it stands at present.

9. This is also the view which the District Munsif of Cuddapah (M. T. M. Venkataraghavs,
Chariyar, B.A., B.L., District Munsif, 3rd grade) takes in respect of both petty merchants and
artificers as well as petty agriculturists, while the District Munsif of Proddattur (Mr. M
Venkataramayya, B.A., B.L., Acting District Munsif, 4th grade) thinks that it would be go only ir;
respect of petty artificers and merchants, though not necessarily in respect of agriculturists.

10. Then as regards the proposal to empower courts to grant instalments after the decree has
been passed without the consent of the decree-holder, I think the law may be so amended, but
the order should be appealable ; and all the District Munsifs in my district * aiso think go ;

1. Mr. T. Bhujanga Rao, M.A., B.L. (Ag. second while a8 regards shortening the time allowed to
e District Munsif, Gooty). recover small debts, I think three years is too small

2. Mr. A. S. Veeraswami Ayyar, B.A, BL (Ag. ; . .
o ot erade District Munsif, Nandalur). € a period for the purpose and it may, with advantage,

3. Mr. T. M. Venkataraghava Chariyar B.A. B.L be reduced to six years.

(third grade District Munsif, Cuddapah). 11. Tt may be mentioned in this connection
4. Mr. M. Venkataramayys, B.A, B.L. (Ag. fourth that the period at present allowed by law to recover
grade District Munsif, Proddatur). the debts due under decrees passed by Village

Munsifs whose jurisdiction is up to Rs. 90 iy three years (vide article 181 of the Limitation Act
1908) and the limitation for larger sums may therefore be conveniently fixed at six years, gay up
1o Rs. 200, up to which a Munsif in this Presidency could exercise small cause powers,

XXVI

Letter—from M.R.Ry. Diwan Bahadur C. KRISHNAN Avargal, M.A,, Bar.-at-Law
Chief Judge of the Small Cause Court, Madras. ’
. Dated—the 15th January 1915.

I have read with great interest the able Memorandum of Mr. Curgenven “ on imprisonment
for debt ” and I give as desired the following as my opinion on the points raised, which will be
taken as a tentative one as specially referring to my court, viz., the Presidency Small Cause
Court :— :

I agree that imprisonment for debt should he restricted to cases of * contumacy and fraad”
- and that it should not be allowed to be used by a creditor to punish hig debtor. It w?ll, no doubt,
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follow from this that a judgment-debtor who is honestly unable to pay his decree debt from
poverty or other gufficient cause should be released from arrest and not committed to jail. As
pointed out by the special officer order XXI,. rule 40, has glready provided for this position in
the ordinary courts ; the corresponding rule in my court is orde‘lg XXI, rule 27 of the Presi-
dency Small Cause Court rules. This rule is not altogether a “ dead letter  as the special
officer says ; though it may be conceded that it is not used to any large extent. This is because
applications have not been made by parties to any large extent under that rule. Whenever an
application is made under the rale the court does make an enquiry, as it is bound to do, and
passes orders. It cannot be expected that the couft should make an enquiry of its own motion
into the circumstances of every decree debtor to ascertain whether he is a pauper or not where
no allegations are made to that effect by the debtqr h.1mse1f. 11_1 most cases an enquiry by the court
suo motu will be a waste of time. The party wishing to avail l}xmself of the rule should allege
and prove the fmcts necessary for it. The chief reason why parties do not generally apply under
the rule in my court is, I imagine, because they are able to get easy instalments, in all reagonable
cages. Where small instalments are ﬁxed commensurate with the debtors’ income and property
29 is done in a large number of cages in my. _court is not easy for any.debtor to show that he is
really too indigent even to pay guch instalments. The' ru}es, as they exist at present, in my court
seem to me to be quite wide enough to preyent really 1nf11gent debtprs being imprisoned. If any
such gets into jail, it is altoget}ger due to his own fault in not putting forth his case to the court
and proving it, either through ignorance or for any .other such reagson. To help such parties
effectively the only remedy will bp to a:bOIISh imprisonment for _debt altogether as was done in
the case of women. But the Special Officer does not propose thig; to, do it, would no doubt

.deprive creditors of a very efficacious and speedy neans of realizing their debts and would tend
'to render many decrees futile and the work of execution in a court like mine with nearly
* 30,000 suity a year difficult and congested ; it would also probably help the fraudulent debtor

more than the honest and poor one. I need not consider whether taking all the pros and cons
the total abolition of imprisonment ig desirable as it is not proposed. '

I regret I am not able to see clearly from the memorandum under consideration what
exact change in the rules, is proposed to further *“restrict imprisonment to cases of fraud and
contumacy.”, It seems to me, the present rules themselves are in the main reasonably sufficient
for the purpose if only the debtors concerned will make the necesgary appeal to the court ;
especially when taken in conjunction with the insolvency law in force both in the city and the
mufassal. '

To help the ignorant pauper debtor if it iz proposed that the rule as to imprisonment be so
modified that the court ghould issue warrant of arrest only in case a creditor proves to the
satisfaction of the court that the debtor against whom such warrant is applied for is guilty of
¢raud or of contumacy inasmuch as though he had the means to pay he had failed to pay, I am
not in favour of this change ; after all, the indigent debtors who are unable to pay even the small
instalments ordered are very few in number. To help the ignorant among these, who will be
still fewer, the proposal will necessitate proof being given by the creditor in every case where

. warrant of arrest i8 applied .for that tae debtor is ak_ﬂe to pay. It will increase the work in execu-
tion of decrees in the majority of cases unnecessarily, the benefit resulting therefrom to the few

ignorant paupers being quite incommensurate with ’ghe labour involved. For courts governed by
the Civil Procedure Code the remedy is to authorize them to grant instalments to judgment-
Jdebtors in all cases where on facts proved before the court such an order is deemed proper quite
independent of the congent of the decree-holder. That is the rule in my court—see section 30 of
Act XV of 1882 and order XX, rule 10 of the rules of the Presidency Small Cause Court now in
force. This rule gives relief to dgbtors ?vho are too poor to pay the decree amount at once and
my experience ghows it works satlgfacton.ly. There is no .go.od reason why this should not be
made the rule in all courts. If this rule is passed I think it is hardly necessary to pass any rule

further restricting imprisonment. . ‘ .
As to the question whether notice should be given in all cages to judgment-debtors before

the warrant of arrest 18 issued I am against it. The rule as to notice as it now exists is sufficient.

The court has 8 discretion to issue notice in the first instance if it so thinks fit. In many cases
previous notice may enable the debtor to abscond and defeat the contemplated execution if notice
is made compulsory in all cases. )
1 would suggest that powers may be given to courts when passing decrees to declare in any
jcular case that that decree be not e:gecut,ed by warrant of arrest but only against property if it
is satisfied that the ends of justice require guch an order. As an illustration the case of a man
drawing a salary of Rs. 20 or less may be taken ; though the legislature has saved such .pay from
attachment as the amount is cons:der_ed to be necessary for a man’s maintenance, if the man is
to be in execution he can indirectly be made to pay the decree debt from out of this
very mdd thus defeat the beneficient provision of law. In such cases the*decree may well
be declared unexecutable against the fleb_tor's ‘person fror,n the very first, without ordering
instalments-at least so long as the debtor’s circumstances don’t change.
~ The question as to the change necessary in the Ingolvency procedure as dealt with in
paragrap}f 5 of the memorandum should be considered. ) .
On the question of Limitation of twelve years a8 prescribed by section 48, Civil Procedure
Code, I would like to point out that that rule of limitation does not apply to my court, with the
result that decrees may be indefinitely kept alive provided Article 182 of the Limitation Act
IX of 1908 is complied with. I think this should not be the case ; there should be a rule like the
one in section 48, Civil Procedure Code, applicable to my court as well. '
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" I am, however, inclined to think that. if i i : '
) 1, s hink , If power is to be given to all courts to i -
;Il;rssllygcltlme };)ef (1::1}11: t;lieigaeeéholdixz 8 glshes, thtfa total period of limitation as presérifﬁng;zit:tlir:)l:%g
, xcept in decrees of small amounts. Otherwise it will rend ivi
of eagy instalments unfair in many cases to the de . i e A
‘ 0 1 » decree-holder. I think the suggestio
Bahadur C. Krishnaswami Rao that the three years’ period should be confined fo‘ggle%t;s rolf'olg.s?g((;

and less is reasonable. For debts below Ra. ! i i ' - '
e period retaimed for the rout, . 500 a period of six years may be fixed angl thﬁ twelve

XXVII
Letter——frorﬁ f&:}s’ C. DESIKA ACHARIYAR, B.A., B.L., Second Judge, Small Cause Court,.
Dated—the 18th January 1915. , T

g

As between a creditor and a debtor the latter commands almost uni at ause.
the general belief is that, .but for the creditors offering to lend, a ?lel;}oﬁ;vit)s:{ds ig:‘{)a\t\}}g:l’lgegggzs
b.orrow. Though the prices of most articles of consumption have within the last thirty: years
risen by 100( per cent., anfl in some cases by 150 per cent. even, yet the wages of domestic servants
?1?51 other _mem?,ls have rigen by only 30 to 50 per cent. So far as the city of Madras is concerned.
it is these ill-paid domqstlc servants and other menials that borrow ordinarily at rates of 75 pe -
cent. and 130 per cent. interest, ¢.e., at one anna and at two annas interest, per rupee, per m(mthr‘f
These peop%e have no credit and the ordinary money-lenders (including nidhis an'd provident"
fands) won’t even look at them. Their masters don’t generally give them advances for meetihg
extraordinary expenses, as in the case of illness of a member of their family,; or to meet marriage
or funeral expenses. So they are forced to go to these sharks who lend at rilinous rates Ofteﬁ-'
times I have found these sharks are not capitalists themselves. They borrow from others. ab
18 per cent. and 24 per cent. and lend at 75 per cent. and 150 per cent. During the last nine '
something like two to three thousands of such cases came up before me and I can say in noz )r::m ‘
than thirty to forty cases I had to send a debtor to gaol. - In all other cases easy monthl inst;le
ments from As. 4 torRe. 1 were ordered, and without much difficulty the debtors were,pa gn bael:
their_vdebts. To do away with imprisonment for non-payment of debt altogether woﬁ}dyaexgbusl
handicap the very large class of domestic servants and menials in getting these small »loéns fosxy-;
urgent purposes, even at exorbitant rates of interest. If only the Judges who have to issug.enders,
in  execution of deerees keep their eyes and ears open and exercise some discretion, I should think
the hardship would be: very much minimised. Tn Madras the Judges of the Small Causes Court
geldom send a debtor to gaol go long as he ig willing to pay a small amount, monthly towards the
debt.: No dqubt in the mufassal the District Munsifs and the Sub-Judges have no "time to hold
an enguiry in each case ; and orders for arrest are issued, probably, more frequently.. . Oagses of
dontiimacy and fraud are more often detected by a close examination of the debter himself, and

' o' get at him-—except by & warrant of arrest—is next to impossible. The creditor finds it, in most
- ‘cafes; very difficult to:prove fraud or contumacy by other evidence.

- In ice
id’idmé& to-show cause why a debtor should not be committed to gaol.‘th:(:ilglftg?s::l;;}:g:pzzz:;
-1_)!1% faking sdvantage of the notice. makes himself scarce.. But in the case of public gervants a.ndj.
ofliosy Bwployedon monthly salaries a nétice invariably goes for showing. cause before a warrant
of arrest 1s issded. The wholesome provision about a debtor being permitted to pay a decree de‘l;t.
by instalments, even without the consent of the decree-holder, may well be extended to mu

courts by an amendment of the Code of Civil Procedure. The ex parte enquiry under order XXJ,
rule 40, is seldom of any use. I believe whenever an application for arrest of a debtor is made'
it is invariably sapported by an affidavit sworn to by the creditor, or by somebody else on his’.
behalf. If an exr parte enquiry be held only those facts now contained in the affidavit would be
forthcoming. I cannot agree in thinking that persons are imprigoned at pregent, merely because:
they are judgment-debtors.

wonld, 'eVenhif ‘held, hardly be of any use. o
1 i]n 'y humble opinion any restriction on imprisonment, except the existing wide i ‘rl iom.
vested in the judicial officers who have to order arrests of judgment-debtox‘s‘f woulgwlg;%q@
Hdidicap the petty merchant or artificer, as well as the ordinary cultivator (agrieulturist)in getihg
Téans. - At present these persons are able to get loans only from these sharks and frepn M0 other
suirce, ‘If only all courts are empowered—in the same way in which the 8 ase Courts
‘MitHe Progidency towns now are—to direct payments of decree-debts by way: of insgtabments, even
Witheut the donsent of the decree-holder, but after hearing him, and if coprts are 880 empowersd
?,*l the pn:m;zd of & Money Lenders Act) to dinterfere. within reasonable, limita; with ghe rate of
fitérest  thavged; then the present law and rules relating to imprisonment: for de . Ay
fwlliéﬂ'abthbym‘e; ’ ! D et [ I [ ST IRRN B P2 I T . oo “L:‘[.r {y?:’
"I think it is not correct .to siy that * it is found that ™ the rate .0f interest. oharged offen .
Beark Nttle rélation bo the * quality of the security and is regulated :rather by ,cust@m_.gf: In my’

" experience I find it is altogether different—the same marwadi or sowear, Who charges T8 per.cant.

mﬁ'?‘*héﬁ'he ‘lends on a mereé: On Demand promissory. note, charges ounly. 3#8 per cent.
: fiinos ohly 24 per ceni. intereat when he lends to the same debtor on the pledge.af a jewel

.~y ofliébr ativles. ! ‘Interest is regulated by oustom only in. the case of loams by the belter -

%ﬂﬂi}imhantdtndeommismon agents; ;1 T PRERTY | o R N |

= - The existing law of insolvency. is by no means satisfactory. In the Presidency  Town, dkdi

notorious that only dishonest men succeed in getting their discharge. The system prevaitthg
T

I am not prepared to say that there are not Judges who someti
~deb ) metimes. .
£4f1 to éxercise their discretion, but to such people the ex parie enquiry under order XXI, rule 438»

3

are therefore unable to expose the fraud of t
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in the High Court—before the Commissioner in insolvency—of® permitting only the double, and

the ruinously costly, agency of attorney and counsel to appear, and excluding the cheaper agency

of a vakil from appearing, has the baneful effect of depriving the honest pauper of the benefit of
the insolvency provisions because he is unable to engage:an attorney and counsel. But a
dighonest man goes through the insolvency court by paying an attorney and counsel, as easily

.ag through the portals of a theatre by paying the gate money, and enjoys the discomfiture of a

body of creditors, who find it difficult to pay the double agency of attorney and counsel, and
he insolvent, In the Madras city some insolvents
guccessfully went through the insolvency court more than once by lavish expenditure upon the
best attorney and the most eminent counsel ; and subsequently lived in opulence and comfort
to the utter .chagrin of many a creditor who bad been ruined by them. If the fraudulent
insolvent. eould be sent to gaol while the indigent debtor could be saved from prison it is a
consummation devoutly to be wished for. Butno amount of laws and rules alone .can effect
this. -
If each judicial officer conscientiously attends to the matter of finding out who is the
honest pauper, and who is the dishonest cheat, then very seldom would any hardship arise. But
I don’t mean to say that laws, and rules require no change. The charges and fees in insolvency
proceedings are now beyond the means of most honest insolvents, especially so, in the Presidency
town I fear. In the case of mufussal judges, disposal of suits and appeals count very much for

* statistioal purposes, and I believe execution petitions, which do not so count, receive but scanty

attention. In the Presidency Small Causes Court the judgment debtor being permitted to pay
by easy instalments (even against the opposition of the creditor, and in most cases without his
consent) is very often part and parcel of the digposal of the suit itgelf, and as these orders are
often revised in the light of subsequent events and change of circumstances, both the creditor
and the debtor have free recourse to such applications, on which they have not got to pay even as
stamp duty. Therefore it is very seldom that a really indigent debtor is sent to gaol. If only
applications for arrest of judgment debtors receive as much attention as they ought to, then the
existing law a8 to imprisonment for debts may remain as it is at present, o , _

As to the period of limitation prescribed by section 48, Civil Procedure Code, for execution
of decress, Viz., twelve years, it should not, in my opinion, be reduced ; but if«it has to be, I agree
to three years being fixed in the case of money decrees for Rs. 50 and under only.
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o Latter-u—;fromn F. B. LOVERY, Esq., Attorney-at-Law, Registrar of the Small Cause
- ' © " Court, Madres. o A
Dated—the 9th January 1915.

The questions which have proved the most difficult to deal with, and which more than any
othepslinve been the cause of fluctuating legislation, have undoubtedly been thoge relating to the
ficting interests of the debtors and the creditors under conditions more or less beyond the

& ‘control of the civil court.

In primitive times the laws were directed to protect only the creditor, the debtor being
treated as a criminal. The power of selling the debtor and his family to slavery was one which
was habitnally exercised in Greece, Rome and generally among the Nationg of Antiquity. This
savage severity of those earlier laws was, however, found to be inconsistent with the development
of more human ideas and the growth of popular rights. - Later legislation, however, consequently
substituted imprisonment in a public prison for the right of selling the person of the judgment-
debtor. As trade bexdn to develop it was found necessary to provide some means of bringing
personal pressure t0 bear upon the debtors for the purpose of compelling them to meet their
obligations, and, under the practice o.f the English Courts of Law the right of a creditor to enforce
his claims by the imprisonment of his debtors continued until recent times. o

Without some system of enforcing payment of debts commerce would be serionsly affected,
for commerce i8 necessarily founded largely on credit, and credit cannot exist without the power
of enforcing the fulfiiment of financial contracts. On the other hand remedies against a debtor's
person are inconsistent with the growth of opinion among civilized communities. . Hence the
necessity of some system which is just t.o.credltors whlle'not. unduly barsh upon debters, which
discriminates hetween involuntary 1nab111ty to n}eet obilgatlons and wilful refusal or neglect.
“Thie is what the Indian Legislation has by it various enactments intended to effect. -

* The Qivil Procedure Code empowers the court to enquire into the circumstances and conduet
of the debtor in the presence of the creditor and after hearing the creditor’s objections to release
a debtor gho is unable from poverty or any other sufficient cause to pay the amount of the decree.
The decr®-holder cannot reasonably complain against the order, for if the debtor is found to be
really unable to pay the debt, there can be no object in imprisoning him. Pam not aware that
the provisions of the Civil Procedure Code on this subject, order XXI, rules 37 and 40 have as
Mr. Curgenven remarks become a dead letter. They are certainly strictly obgerved in the Small
Cause Court. ' ‘ Do

Mr. Curgenven’s memorandam deseribes the advantages and disadvantages of restriction on
imprisonment (total abolition I do not think is contemplated). The existing provisions of the
law if strictly carried out are in my opinion gufficient to make money-lenders more careful and
put a stop to indiscriminate moneyzlending. £

I agree with the proposal te amend order XX, rule 11 (a Civil Procedure Code, so as to

bring it into confirmity with the laws applicable to the Small Cause Court.
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I also agree with the proposal to reduce the period of limitation to three yeays in case of
money decrees up to Rs. 2,000.

XXIX S

Letter—from M.R.Ry Rao Bahadur C. KrisuNaswaMI RAO Avargal, B.A., BL.,
Third Judge, Cotirt of Small Causes, Madras.
Dated—the 11th January 1915.

With reference to the memorandum on imprisonment for debt I have the honour to state
that the rules now contained in the Code of Civil Procedure are sufficient to prevent indis-
* criminate arrest and imprisonment. Rules 22 and 37 of order XXI lay down that notice shall -

or may be issued in certain cases to judgment-debtors. Rule 40 of order XXI invests courts
with power to release a judgment-debtor brought under arrest in certain cases and on certain
conditions. The special officer appears to think that the provisions contained in the above
rules.are a dead letter. I regret I am unable to share this view. Notices are in practice issued
ander rules 22 and 37 of order XXI. No doubt the cases in which judgment-debtors are released
under rule 40 of order XXI are very rare. 1 do not think it is suggested that courts should of
their own motion hold an investigation under rule 40 without the judgment-debtor claiming the
benefit of that rule ; nor do I think that any preliminary investigation of an er-parte character
hefore the issue of an arrest warrant will lead to any results of practical imporiance. In cases
in which the judgment-debtor does apply for relief under rule 40 an enquiry, though necessarily
of a summary character, is held and ‘orders are passed. If judgment-debtors do not seek the
protection which rule 40 gives them in certain cases I do not ses why courts should make out &
case for them under the gaid rule, or start an investigation suo motu. 1f rule 40 ig "ot more
largely availed of by judgment-debtors than the special officer would seem to desire, the reason
appears to be that judgment-debtors who are really in indigent circuamstances avail themselves of
the provisions of the Ingolvency Act. And furthermore in such cases judgment-creditors allow
the release of judgment-debtors by failure to pay gubsistence bafta or give them time for
payment or enter into some arrangement to facilitate realisation of decree amount. There seems
to be no reason to suppose that judgment-creditors would care to throw away good money after
bad and pay for the maintenance of a man from whom they could not expect to realise
anything. *

9 Fraudulent concealment of property, fraudulent transfers of property and benami
transactions are so common and s0 largely employed to defeat the claims of judgment-creditors
that it would be unwise to restrict the remedies open to judgment-creditors, or to deprive them
of what at present is regarded as a very effective means of realisation. I do not see what further '
restriction can be placed than what at present is provided for in the Code. I am not sure
whether the special officer desires that imprisonment for debt should be aboligshed’ completely..
But as he does not suggest it specifically I do not think it necessary to deal with it. A large

-number of transactions, especially of a petty nature, are carried on on personal credit but such
personal credit would, I fear, be seriously affected if the sanction of imprigonment is either
absolutely or virtually taken away. ’

3. As regards the law of insolvency, I am of opinion that the adjudication of an insolvent -
ghould be made after scrutiny and not without any enquiry into the conduct of the debtor as g
at present done under the terms of sections 14 and 15 of Act III of 1907, In the mufassal I do
not think that feed are so high ag to act as a deterrent to prevent indigent persons from availing
themselves of the provisions of the Insolvency Act. But if they are high in any particular case
the lowering of the fee would be an effective remedy to save a genuine pauper from prison and
to allow him to be adjudicated an insolvent. i

4. My experience in the Presidency Small Causes Court, though for a short period, inclines
me to the opinion that the power granted to the Presidency Small Causes Court under section 30
of Act XV of 1882 in the matter of directing payments by instalments after the passing of a
decree without the consent of the decree-holder would, if extended to all courts, be a most
welcome relief to judgment-debtors and would have the effect of avoiding hardship in many
cases and of preventing unnecessary imprisonment.

5. As regavds the reduction of the period of limitation fox the execution of decrees, I would
limit it to three vears only in the case of small cause decreed 13 less than Rs. 50 in amount,

-

.
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