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Government Order regarding Permanent Conciliation Board in U, P.
Notification No. 3736 (ST)|XXXVI-A—136 (ST)-57, dated July 15, 1958. *

Whereas it is necessary in the opinion of the State Government so to
do for securing the public safety and convenience and the maintenance of
public order and supplies and services essential to the life of the community,
and for maintaining employment ;

Now, therefore, in exetcise of the powers conferred by clause (d) of
section 3 of the U. P. Industrial Disputes Act, 1947 (U.P. Act no. XXVIII
of 1947), the Governor of Uttar Pradesh is pleased to make the following
order and to direct, with reference to section 19 of the said Act, that notice
of this Order be given by publication in the official Gazette.

ORDER ]

1. There shall be a Permanent Conciliation Board, with headquarters at
Lucknow, for the settlement of industrial disputes between the State-owned
Undertakings, the U.P. Co-operative Bank Ltd. (including its branches),
the U. P. Co-operative Federation Ltd. (including its branches), and the
Co-operative Milk Supply Unions (including their branches), in Uttar Pradesh
and their workmen. The Board shall consist of —

(i) a Chairman, who shall be appointed by the State Government
from amongst its officers ; and

(ii) two Members—one to represent each of the parties to the
dispute—who shall be appointed by the Chairman on the recommendations
of each party:

Provided that if the member or members representing any party or
parties fail to attend any meeting or proceeding of the Board, the Chairman
‘shall be competent to hold the proceeding of the Board notwithstanding the
absence of such member or members. _

Reference of disputes to Conciliation Board

2. Notwithstanding anything contained in G.O. no. 738 (ST) XXXVI-
A—112 (ST)-57, dated December 31, 1957, an application for the settle-
ment of an industrial dispute between the parties referred to in clause 1
above, may be made before the Conciliation Board in Form A, given in the
Schedule to this Order—

(i) in the case of a workman—
(a) by an officer of a Union of the concern of which heisa

member ; or by an officer of a Federation of Unions to which such union is

affiliated ; or . .
(b) where no Union of workmen exists, by five representatives of

workmen employed in the concern, duly elected in this behalf by a majority
of the workmen employed in that concern at a meeting held for the purpose;

and
(ii) in the case of an employer by the Head of an undertaking by

whatsoever name he may be designated : . . o
Provided that no application shall be entertained by the Board if it is

in respect of any dispute arising more than six months pr.ior to the datfe of
the application or if the dispute has already been the subject of proceedings
before the Board:

* U. P. Gaz., Extry, 15-7-58, P. 4.

§—5
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Proceedings before the Board

8. The proceedings before the Board shall be held in public :

Provided that the Chairman of the Board may, at any stage, direct
that any witness shall be examined or  its proceedings shall be held
in camera.

Inclusion of other undertakings

9. Where the Conciliation Board is of the opinion that any question
involved in a dispute or matter referred to it affects or is likely to affect
other State undertakings, it shall implead in the proceedings before it every
such undertaking or undertakings or branches thereof as are likely to be
affected and where there is a registered Trade Union covering the majority
of workmen, such trade union also.

Power to refer additional matters to the Board for settlement

10. Where any dispute or matter is pending before the Board, the
State Government may, by order in writing, refer any other dispute or
matter that may arise between the same parties, to the Board for settlement,

Payment of expenses to witnesses
11. The party or parties calling a witness in any proceeding or enquiry
before the Board shall pay such expenses to him as the Chairman of the
Board may direct.
Election of workers
12. Every Head of the undertaking to which this order applies shall
allow meetings of workers of his undertaking for electing their representa-

tives for the purposes of clause 2(i)(5) above :
Provided that the Head of the undertaking shall have full discretion

as regards the exact place or places where such meeting or meetings may be

held :
Provided further that the Head of the undertaking may regulate the

time of such meeting or meetings in such a way that there shall be the least
disturbance to the working of the undertaking ;

Provided also that the time and place so fixed shall not deprive any
worker or workers of the whole or part of the rest period to which he/they
is/are entitled.

Leave to workmen to attend meetings of the Board

13. (1) The Head of the undertaking shall permit at least two work-
men at a time to be absent for such period as may be necessary for prosecut-
ing or conducting an enquiry before the Board concerning his undertaking,
During such absence the workmen concerned shall be allowed full wages for

the period of absence.
(2) At his discretion the Chairman may direct that the workmen

concerned shall be allowed T. A. and D. A. by the undertaking at the rates .
admissible to them under the rules in force in the undertaking.
Date of commencement and operation of the order
14. This order shall come into force at once and shall remain in force
for a period of one year from the date of the order unless withdrawn or

cancelled earlier,

epovest——
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SCHEDULE

FORM A
(CLAUSE 2)

Form of application for reference of an industr
Permanent Conciliation Board for State-

ial dispute to the Chairman,
owned Undertakings

Before the Chairman, Permanent Conciliation Board for State-owned
Undertakings—
Applicant ;-
Full name of the workman, registered trade union of workmen or
registered federation of trade unions of workmen, making the application.
Full postal address :
versus
Opposite party :
Full name of the employer
Full postal address :

in the matter of an industrial dispute between

The applicant respectfully submits that :

(1) an industrial dispute exists between the parties mentioned above

in respect of the matters specified herein below :
(i)
(i)
(iii)
(iv)
)

(2) that this matter was referred to the Works Council of the under-

taking but no settlement could be arrived at, or

that the subject-matter of dispute does not fall within the purview

of the Works Council.

(3) that the actual date on which the cause of action in respect of the

dispute specified above arose is day of

(months) {Year).

(4) that the time lapsing between the date on which the cause of

action arose and the date of this application is

Years months days,

(5) that the circumstances responsible for this lapse of time between
the date on which cause of action arose and the date of making this

epplication are as follows:

o
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The applicant, therefore, requests that the matter(s) of dispute speci-
fied above may be referred to the Permanent Conciliation Board for settle-

ment. The following reliefs are sought :

(1)

(2)

(3)
Signature or thumb-impression of the applicant
(4n case of a Union being the applicant, the name
and designation of the Officer signing on behalf
of the Union should be specified).

Date of making application.
. The applicant does solemnly hereby declare that the statements made
in the preceding paragraphs are true to the best of his knowledge, belief and
information.
This verification is signed at on dated
day of 19
Signature or thumb-impression of the applicant.

WEST BENGAL PAYMENT OF WAGES RULES, 1958

Notification No, 2392 L. W.[LW|IR-21[57, dated 8th July, 1950.*

In exercise of the power conferred by sub-section (2) of section 26 of
the Payment of Wages Act, 1936 (IV of 1936), the Governor is pleased to
.zake the following rules, the same having been .previously published as
required under sub-section (5) of the said section :

1. Title—These rules may be called the - West Bengal Payment of
Wages Rules, 1958, s ymento
' 2. Applicatfon.—These rules shall apply to factories and also to the
industrial establishments to which the provisions of the Act have been or
may be extended by notification under sub-section (5) of section 1 of the
Act.

3. Definitions.—In these rules, unless there is anything re i
the subject or context,— _ yEving fepugnant in

(@) “‘the Act” means the Payment of Wages Act, 1936 (IV of 1936):

(b) ‘‘the Authority” means the authority appointed( under 953u12:
section (1) of section 15 of the Act;

(¢) “‘the Chief Inspector of Factories” means the Chief Inspector of
Factories appointed under sub-section (2) of section 8 of the Factories Act
1948 (LXIII of 1948); ’

(d) ‘‘the Labour Commissioner”’ means the Labour Commissio
defined in rule 2 of the Bengal Industrial Disputes Rules, 1947 ; oner as

(e) “"the Court” means the court mentioned in sub-section (1) of
section 17 of the Act;

(f) ““deduction for breach of contract” means a deduction made in
accordance with the provisions of the proviso to sub-section (2) of section g;

* Cal. Gaz, 17-7-1958, Pt. I, p. 2195.
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8. Weights and measures.—(1) All weights, measures or weighing
machinés which are used in checking, or ascertaining the wages of persons
employed in any factory or industrial establishment shall be examined at
least twice a year by an Inspector who may prohibit the use of any weight,
measure or weighing machine which he finds to register incorrectly.

(2) If the Inspector considers that any action should be taken under
the Indian Penal Code (XLV of 1860), he may seize the article in question
and shall record his opinion and send it to the District Magistrate for such
action as he may think fit.

9. Notice of dates of payment—The paymaster shall display, in a
conspicuous place at or near the main entrance of the factory or industrial
establishment, a notice in English and in the language of the majority of
the persons employed therein, specifying for not less than one month in
advance, the wage-period and the date or dates on which wages are to be
paid.

10. Prescribed authority.—(1) The Chief Inspector of Factories shall
be the authority competent in respect of factories and docks, wharfs and
jetties to approve, under sub.section (1) of section 8, acts and omissions in
respect of which fines may be imposed, and under sub-section (8) of section
8, the purposes on which the proceeds of fines shall be expended.

(z) The Labour Commissioner shall be the authority competent in respect
of industrial establishments other than docks, wharfs and jetties to approve,
under sub-section (1) of section 8, acts and omissions in respect of which
fines may be imposed, and under sub-section (8) of section 8, the purposes
on which the proceeds of fines shall be expended.

11.  Applications in respect of fines.—Every employer requiring the
power to impose fines in respect of any acts and omissions on the part of
employed persons shall send to the Chief Inspector of Factories or the
Labour Commissioner, as the case may be,—

(a) a list, in English, in duplicate, clearly defining such acts and
omissions ;

(b) in cases where the employer himself does not intend to be the sole
person empowered to impose fines, a list, in duplicate, showing those
appointments in his factory or industrial establishment of which the incum-
bents may pass orders imposing fines and the departments or sections in
respect of which the incumbent of each such appointment may impose
fine.

12. Approval of list of acts and omissions —The authority appointed
under rule 10 on receipt of the list prescribed in clause (a) of rule 11 may,
after such enquiry as he considers necessary, pass orders either—

(a) disapproving the lis.t, . . o

) approving the list either in thenr original form or as amended by
him, in which case such list shall be considered to be an approved list:

rovided that no order disapproving or amending the list shall be passed
pnelss the employer shall haYe been given an oppc ‘rtuniiy of showing cause
orally or in writing why the list as submitted by him should be approved.

13. Posting of list of acts and omissions.—-The employer shall display
at or near the main entrance of the factory or industrial establishment a
"copy each in English and Bengali, together with a literal translation there-
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of, in thelanguage of the majority of persons employed therein, of the list
approved under rule 12. :

14.  Persons authorised to impose fines—No fine shall be imposed by

any person otber than an employer, or a person holding an appointment
named in the list submitted under clause (b) of rule 11.

_ 15.  Procedurc in imposing fines and deductions.—Any person  desiring
to impose a fine on an employed person or to make a deduction for damage
or loss shall explain personally to the said person the act or omission, or
damage or loss, in respect of which the fine or deduction is proposed to be
imposed and the amount of the fine or deduction, which it is proposed to
impose, and if any such employed person has any explanation to offer in

this behalf, he shall hear the employed person in the presence of at least one
other person.

16. Information to paymaster—The person imposing a fine or directing
the making of a deduction for damage or loss shall at once-inform the pay-

master of all particulars, so that the register prescribed in rule 4 or rule 5
may be duly completed.

17.  Deductions for breach of contract.—(1) No deduction for breach of
contract shall be made from the wages of an employed person who is under
the age of fifteen years or is a woman,

(2) No deduction for breach of contract shall be made from the wages
of any employed person unless ;—

(a) there is provision in writing forming part of the terms of the
contract of employment requiring him to give notice of the termination of
his employmeut ; and—

() the period of this notice does not exceed fifteen days or the
wage period, whichever is less; and
. (#7) the period of this notice does not exceed the period of notice
which the employer is required to give of the termination of that employ.
ment ;

(.b) .thxs rule has been displayed in English and in the language of
the majority of tl}e employed persons at or near the main entrance of the
iz}axctory or mdushtrxal establishment and has been so displayed for not less

an one month before the commencement of the absence in
which the deduction is made ; i respect of

(¢} a notice ‘has been displayed at or near the main entrance of the
factory or mdus?nal. establishment giving the names of the persons from
:)vhczlmdthet %edugtlon 15 proposed to be made, the number of days’ wages to

e deducted and the conditions (if any)on whi ti i
D ( y) which the deduction will be
Provided that. where the deduction is proposed to be made from all the
persons employgd inany departments or sections of the factory or industrial
estabhsh_ment,hxé shall be sufficient, it lieu of giving the names of the
persons in such departments or sections, to specify th
e e pecity the departments or sec-
(3) No deduction for breach of contract shall exceed the
‘ wages of the
persons employed for the period by which the notice of termination of

service given falls short of the period of such i i
contract of employment, P notice required by the

1958-59] WEST BENGAL PAYMENT OF WAGES RULES, 1958. 41

(4) If any conditions have been specified in the notice displayed under
clause (c) of sub.rule (2), no deduction for breach of contract shall be made
from any person who has complied with these conditions.

18. Advances.—(1) An advance of wages not already earned shall not,
without the previous permission of an Inspector, exceed an amount
equivalent to the wages earned by the employed person during the preceding
two calendar months, or if he has not been employed for that period, an
amount equivalent to the wages he is likely to earn during the two
subsequent calendar months,

(2) The advance may be recovered in instalments by deductions from
wages ordinarily spread over not more than twelve months. No instalment
shall exceed one-third, or where the wages for any wage-period are not
more than twenty rupees, one-fourth, of the wages for the wage-period in
respect of which the deduction is made.

(3) The amount of all advances sanctioned and the repayments thereof
shall be entered in a register in Form IIIL. '

19. Annual Return —In respect of every factory orindustrial establish-
ment the paymaster shall submit a return in Form IV so as to reach the
Chief Inspector of Factories or the Labour Commissioner, as the case may
be, not later than the 31st of January following the end of the calendar
year to which it relates,

20. Costs.—(1) Where the Authority or the Court, as the case may be,
directs that any costs shall not follow the event, he shall state his reasons
for so doing in writing.

(2) The costs which may be awarded shall include—

(a) the charges necessarily incurred on account of court-fees ;

(b) the charges necessarily incurred on subsistence money to witnes-
ses; and

(¢) pleaders’s fees which shall ordinarily be Rs, 10 provided that the
Authority or the Court, as the case may be, in any proceedings, may reduce
the fee to a sum not less than Rs, 5 or increase it to a sum not exceeding
Rs. 30.

3(;3) When a party engaged more pleaders than one to defend a case, he
shall be allowed one set of costs only.

21. Fees for copies of documents.—The Authority or the Court, as the
case may be, may fix fees on the payment of which any person entitled to
do so may obtain copies of any documents filed with the Authority or the
Court, as the case may be: _

Provided that the Authority or the Court, as the case may be ,may, in
consideration of the poverty of the applicant, grant copies free of cost.

22. Other fees.-—~The fee payable in respect of proceedings under the
Act shall be— o

(5) For every certificate of authorisation—One rupee.
(i) For every application to summon a witness—
(a) for the first witness mentioned in the application—Fifty naye
aise,
F (b) for each subsequent witness in the application—Twenty-five
naye paise.
§—6
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(#77) For every other application made by or on behalf of an indivi-
dual person before the Authority—Fifty naye paise,

(tv) For every other application made by or on behalf of an unpaid
group before the Authority—Twenty-five naye paise for each member of the
group, subject to a maximum of five rupees :

(v) For every appeal lodged with the Court—F

Provided that the Authority or the Court may,
poverty of the applicant, reduce or remit this fee :

Provided further that no fee shall be ch
tion presented by an Inspector,

23. Manner of Payment of amount dirvected to §
(1) Any amount directed to be paid under section
the Authority along with a statement in Form v,
(2) When any deposit is made underisub-rule
grant a receipt for the amount so deposited in For

shall be a sufficient discharge in respect of any
him:

ive rupees :
in consideration of the

argeable in respect of an applica-

¢ paid under section 15, —
I5 may be deposited with

(1), the Authority shall
m VIand this receipt
amount deposited with

Provided that the saidreceipt in Form VI may,
direction of the Authority and on his behalf by any o
him appointed by him in writing for this purpose.

be signed under the
flicer subordinate to

by the authority to the person entitied thereto,
24. Abstracts—The abstracts of the Act and of the rules made
thereunder to be displayed under section 25 shall be in Form VII,

25. Penalties——Any breach of rules 4,5,6,7, 8,9, 11, 13, 15, 16, 10
and 19 of these rules shall be punishable with fine which may extend to
two hundred rupees.

FORM 1
[See rule 4(1)]

REGISTER oF FINES

..................... Factory or Industrial Establishment..................
i‘ i ' 4 i
Token or i Act !
ticket 'or omi- | Wages | Date { Date on |
Serial | Name. | number of ! Depart- : ssion for! payable and l which Remarks
No. the worker ment. | which during | amount ; fine :
or father's fine wage- | of fine !realised.
:or husband’s imposed.| Period. [imposed. ;
name. |
2 3 e ] 316 It 7 )
T
; {
| i {
i ;
L |

NoTE.—A title page should
acts and omissiong for which fine

s may be imposed,
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FORM 11
[See rule 5]

EMPLOYER
ER OF DEDUCTIONS FOR DAMAGE OR LOSS CAUSED TO ’;};ENS
Recier BY THE NEGLECT OR DEFAULT OF THE EMPLOYED PE

Factory or Industrial Establishment....vvieneiiencens
- £ Date
Token or 1 l Date and| No.o L
i : t| instal- [on whic Remarks.
ncﬁ?j(’i | Depart- |Damages o?rrc;gggc-“ ments, | total [~o
Serial | Name. ;l}?emworkerb ment. or loss tion  if any amount |
No- or father’s causpd. imposed. realised. |
or husband’s ,
. name. ) i 5 ] K i , s i .
[ NS DU S S RO S —
A
T ! i | g
| l | { |
FORM IlII
[See rule 18(3)}
REGISTER OF ADVANCES MADE TO EMPLOYED PERSONS
Factory or Industrial Establishment......cccoeviienne..
.................. )
g | Date and 1 Date and
| Token or t of l amount of each
i amount O \ s,
1 uttlrfll){:: of ’i advance t:p%zzl}:r;e:éfgnce Remar]
ol 8 X whic
b&lg:& Name the worker | Department.| made | e epaid.
or father’s | |
or husband’s | i
name, 6 . B
¢ 2 3 _.@_Am__._,-smﬁf, 6
L ; ‘
| | !
| { ‘
i ! | :
! i !
S R
o FORM IV

{See rule 19) l
al Payment of Wages Rules
turn under the West Beng
Annual l;foirl the year ending 3Ist December, I9..vvuvivrennnn .

N of the factory or industrial establishment and postal
1. (a) Name

address... o . t ............ |
(b) Industry...ccoceeee e vear
worked during the year........ .
: ? umzere‘r)igiaydsaily number of persons employed during the year—
v
:j‘;dult(:) ..... cevreranes Children.....cceavassee

he average daily sum e.l oi pe i tained by dividi ggregate numbers
»T dai b rsons is obtained by t:ilvxdmg the aggr

d .ngd the year bf the number of working days. Include only those
of attendances duri y y

: y 5. 400 & month. . ; ction 3 of
persons who receive less than c?xt:p?oyer or other person responsible under se 3
i ns an .
“Paymaster = mea

the Act for payment of wages.
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(b) Gross amount paid as remuneration to these persons including

deductions under section 7(2) was...... ervertereennes of which the amount due
to bon}xs oo, Ceereer et ee e, and that due to money value of
concessions 1s

------------------

4. Total wages paid including deductions under section 7(2) on the
following accounts :—

() Basic Wages including overtime..................
(b) Dearness and other allowance in cash............

(¢) Arrears of pay in respect of the previous years paid during the
year........... aons

5. Number of cases and amount realised as—

(@) Fines No. of cases. Amount.

(b) Deductions for damage or loss...............
(¢) Deduction for breach of contract............
6. Disbursements from the fine funds—

Purpose.
@ po Amount,
()
(©)
(d)

7. Balance of fines fund in hand at the end of the year
Date........ cirresresenniens

----------- sraveer

Signature of Paymaster.
Designation.
FORM V
[See rule 23(1))
Form for deposit
The sum of Rs................ eeeee (Rupees......oooee.nnnn, ) is hereby

presented for deposit in accordance with the direction issued on,...........
(date) in the matter of an application Noweviiirieneennennnnnof 19' .....
filed by........ v cerenen (Applicant)  against, 0s
party).

Signature of the depositor.
Date........... ’

[RETYY Y TR

FORM VI
[See rule 23(2)}
- Receipt
Name of depositor............vvvieninnn,
Name of payee...... cereea Ceensaenns
Number of application...... coresssnannnans Of 1G...,.,

Name of applicant...........

tBeereesannne

ceresesntteina,., (Opposite
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Name of opposite party....ccccvuenenrannnenn.
Date of direction.........ecvueuraernnens
Amount deposited—Rupees......c.........vvve
Date of deposit............. vesesens
Authority,

Payment of Wages Act, West Bengal

FORM VII
(See Rule 24)

Abstract of the Payment of Wages Act, 1936, and the rules made thereunder
Whom the Act affects
1. The Act applies to the payment of wages to persons in this
factory or industrial establishment receiving less than Rs. 400 a2 month.
2. Noemployed person can give up by contract, or agreement, his
rights under the Act.
Definition of Wages

3. « Wages " means all remuneration payable to an employed person
on the fulfilment of his contract of employment,
It includes bonus and any sum payable for want of a proper notice of

discharge.
It excludes—
N (a) the value of house accommodation, supply of light, water,

medical attendance, or other amenity or of any service excluded by the
Central Government or the State Government ;
(b) the employer’s contribution to a pension or provident fund;
(c) travelling allowance, or concession or other special expenses
entailed by the employment ;
. (d) any gratuity payable on discharge.

Responsibility for and method of payment

4. The manager of the factory or industrial establishment is responsi-
ble for the payment under the Act of wages to personsemployed under him,
and any contractor employing persons is responsible for payment to the
persons he employs.

5. Wage-periods shall be fixed for the payment of wages at intervals
not exceeding one month,

6. Wages shall be paid on a working day within seven days of the
end of the wage-period (or within ten days if 1,000 or more persons are
employed).

The wages of a person discharged shall be paid not later than the
second working day after his discharge.

7, Payments in kind are prohibited.
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Fines and deductions

8. No deductions shall be made fr
om
under the Act. (See paragraphs 9-15 below.v)vCl

emplg}}er(xr)nfmes _ctz;n be imposgd only for such acts and omissions as th
employer Ory'thzw Lla;g;} pcrzvxou.s approval of the Chief Inspector o?
' S mmisstoner, as the case may b i
notice displayed at or near the main entrance of the facto)r’y ec‘)rspienc(lifgs?)"?
ria

establishment and after givin
explanation. glving the employed person an opportunity for

(2) Fines— .
(@) shall not exceed three na ise i
ye paise in the rupee :
th (%) s.hall n'oft be recovered by instalments, or Iatlz'et’h i
e date of imposition ; ’ an sixty days of
(c) shall be recorded in a register and applied to such purpose
s

beneficial to the employed
] persons as are ;
of Factories or the Labour Commissioner, a.: I‘zger:oc‘:,:scgla lza;hgec.hlef Inspector

(4) shall not be imposed on a child

10. (a) Deductions for absence :

e from d
account of the absence of the employed personu':
working, and such deductions must not exceed a
same proportion to his wages for the wage-
absent 1rlx7 that period is to the total time he shop

(b) If ten or more emplo
. yed persons,
themselves w1thqut reasonable cause anﬁ withiut
for absence may m_clude wages for eight days in lie

(1) no deduction for breaking a contract can
under 15 or a woman,

(2) there must be a provision in writin
contract of employment requiring that a speci
to cease work not exceeding fifteen days or th
employer has to give to discharge a worker
and that wages may be deducted in lieu of ;

(3) the above provision must be displa
of the factory or industrial establishment

(4) no deduction of this natu ’

; ) no re can be made until i i
feductlon is to be‘made has been posted at or near the . .HOtICe that_ this
actory or industrial establishment maim entrance of the

(5) no deduction must exceed’

) : the wages of th ‘
:I}:: ﬁe?'()d by which th.e notice he gives of leaving e?n elmployed e oo
otice he should give under his contract ployment. i less than

11.  Deductions can be mad .

e for damage to or |
::t;tilstgd to an employed person or for loss of mo?xses Off goods‘expressly
quired to account, where such damage or loss i e to hieh e is
s ss 1 due to his neglect or

Such deduction cannot exceed the
and can be made only after
explanation.

12. Deduction can be made, e
accommodation supplied by the em

ges except those authorised

y can be made only op
t times when he should be
n amount which is in the
eriod, as the time he was
uld bave been at work.

acting in concert, absent
due notice, the deduction
u of notice, but—— '
be made from a person,

g which forms part of

) the
fic period of notice of intention
e period of notice which the

must be given to the e
m
uch notice, ployer

yed at or near the main entrance

; amount of the damage or log
: s
giving the employed person an opportunci?;rl sff)(;l

?uivalent to the value thereof, for hous
ployer, or by Government or any housinge
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board set up under any law and for amenities or services (other than tools
and raw materials) supplied by the employer, provided these are accepted by
the employed person as a part of the terms of his employment and have in
the case of amenities and services been authorised by order of Government.

13. (a) Deductions can be made for the recovery of advances, or for
adjustment of over payment of wages.

() Advances made before the employment began can only be recovered
from the first payment of wages for a complete wage-period but no
recovery can be made of advances given for travelling expenses before
employment began.

(c) Advances of unearned wages can be made at the paymaster’s
discretion during employment but must not exceed the amount of two
months’ wages without the permission of an Inspector.

These advances can be recovered by instalments, ordinarily spread over
not more than twelve months and the instalments must not exceed one-
third, or if the wages are not more than Rs. 20, one-fourth of the wages
for any wage-period.

14. Deductions can be made for subscription to and for repayment
of advances from any recognised provident fund. .

15. Deductions can be made for payments to co-operative societies
approved by the State Government or for payment of insurance premia,
subject to any conditions imposed by the State Government.

16. Deductions can be made with the written authorisation of the
person employed, for payment of premium on life insurance policy to the
Life Insurance Corporation of India or for purchase of securities of the
Central Government or the State Government or for being deposited in
Post Office Savings Bank. g

Inspections

17. An Inspector can enter on any premises, and can exercise powers
of inspection (including examination of documents and taking of evidence)
as he may deem necessary for carrying out the purposes of the Act.

Complaints of deductions or delays

18. (1) Where irregular deductions are made from wages, or delays
in payment take place, an employed person can make an application in the
prescribed form within six months to the Authority appointed by the
State Government for the purpose. An application delayed beyond this
period may be rejected unless sufficient cause for the delay is shown,

(2) Any legal practitioner, official of a registered trade union,
Inspector under the Act, or other person acting with the permission of the
Authority, can make the complaint on behalf of an employed person.

(3) A single application may be presented by, or on behalf of, any
number of persons belonging to the same factory or industrial establish-
ment the payment of whose wages has-been delayed.

Action by the Authority

19. The Authority may award compensation to the employed person
in addition to ordering the payment of delayed wages or the refund of

illegal deductions,
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If a malicious or vexatious complaint is made, the authority may

impose a penalty not exceeding Rs. 50 on the applicant and order that it
be paid to the employer.

Appeal against the Authority

20. Anappeal in the prescribed form against an order or a direction
made by the Authority may be preferred, within thirty days (in Calcutta to
the Court of Small Causes) to the District Court :—

(4) by the paymaster if the total amount directed to be paid exceeds
Rs. 300

(6) by an employed person, if the total amount of wages withheld
from him or his co-workers, exceeds Rs. 50

(¢) by a person directed to
application.

)

pay a penalty for a malicious or vexatious

Punishments for breaches of the Act.

21. Any one delaying the payment of wages beyond the due date, or
making any unauthorised deduction from wages is liable to a fine up to
Rs. 500, but only if prosecuted with the sanction of the Authority or the
Appellate Court.

22. The paymaster who,—

(1) does not fix a wage-period, or

(2) makes payment in kind, or

(3) fails to display at or near the main entrance of the factory or
industrial establishment this Abstract in English and in the language of the
majority of the employed persons, or

(4) breaks certain rules made under the Act, is liable to a fine not
exceeding Rs. 200,

A complaint to this effect can be made onl

y by the Inspector, or with
his sanction,

U. P. Payment of Wages (Procedure) Rules, 1958,

Notification No., 3440(SM)/XXXVI-A—-1121(SM)-57,
dated 20th August, I958. *

In exercise of the powers conferred by sub
the Payment of Wages Act, 1936 (Act no. I
Uttar Pradesh is pleased to make the follow
been previonsly published with notification
I121(SM)-57, dated January 10, 1958, as r
section 26 of the said Act and the objections
been considered :

-section (1) of section 26 of
V of 1936), the Governor of
ing Rules, the same havin

n0. 3780(i)-(SM)/ XXXV I-A—
equired by sub-section (5) of
and suggestions thereto having

RULES

1. Short title.—These rules may be called the U, P, Payment of Wages
(Procedure) Rules, 1958,

U. P, Gaz, 30-8-1958, Pt. I-A, p. 1495
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2. Definition.—In these rules, unless there is anything repugnant in
the subject or context—
](a) « Act " means the Payment of Wages Act, 1936 (IV of 1936);
(b) ~ Appeal ” means an appeal under section 17 of the Act; .
(¢) « Authority " means the authority appointed under sub-section (1)
i of the Act; ‘ . '
o SeCtl(E;Zl) If Court ”’ means the Court mentioned in sub-section (1) of section
f the Act; .
70 (‘z) “ Employer ” includes the person responsible for the payment of
wages under section 3 ;
(f) « Section’ means a section of the Act;
(g) « Form ” means a form appended to these rules;
(h) Words and expressions defined in the Act shall be deemed to
have the same meaning as in the Act. ' .
3. Form of application.—Applications under sub-section (2) of section
15 by .or on behalf of, an employed person, or group of employed persons,
shall t’)e made in duplicate in Form A, Form B or Form C, as t}.1e case may
be, one copy of which shall bear such court-fee as may be prescribed.

, 4. Authorization.—The authorization to act on behalf qf an e{nployed
persor; or persons, under section 15, shall be giyen by a ce'rtlﬁ.cate in Form
D and shall be presented to the authority hearing the application and shall
form part of the record, . o

51? Permission to appear.—Any person seeking the permission of the
Authority to act on behalf of any employed person or persons shall pFesent
to the Authority a brief written statement explaining his interest in Fhe
matter, and the Authority shall recordan order on the stat'ement, giving
"reason; in the case of refusal and shall incorporate the same in the record.

6. Presentation of documents.—(1) Appljcations or other docurpents
relevant to an application may be presented in person to the Authorltyiat
any time during hours to be fixed by the Authority, or may be sent to him

i d post.
by re(gzl)st%r;:e ./I&)uthority shall at once endorse, or cause to be endorsed, on
each document the date of the presentation or receipt, as the case may be,

7. Refusal to entertain application.—(1) Th_e Autho.ri’gy may refu§e to

ntert:;\in an application presented under rule 6, if after giving the applicant
zn opportunity of being heard, the Authority is satisfied, for reasons to be
d in writing that— o
reCOfde(a) the appg]icant is not entitled to present an . appl_lcatlon, or
(b) the application is barred for the reasons given in the proviso to
- i tion 15, Or ) )

b seCt(lc(;ntglze) :;;Ilicatign does not disclose sufficient cause for making a
irecti tion I15. ) o o
dlrec?z(;n;t?s Xus‘;ico;ity Igay refuse to entertain an application which is
insufficiently stamped or is otherwise incomplete and, if he so refu.ses,'sha.ll
return it ag] once with an indication of the defects. If the application is
resented again after the defects have been removed, the date of the sub-
Eequent presentation shall be deemed to be the date of presentation for the

purpose of the proviso to sub-section (2) of section 1.
§—7



50 INDIAN FACTORIES JourwaL (STATUTES) [Vor. XV

pplication is entertained, the

. ‘ ployer by a notice in Form E to appear
before him on a specitied date together with ajy relevant documents and

witnesses, if any, and shalj inform the applicant of the date so specified.

(2) If the employer or his representative fails to appear on the speci-
fied date, the Authority may proceed to hear and de

S. Appeamnce aof ;bartz'cs.ﬁ(l) If the »
Authority shal} call upon the em

termine the application
ex-parie,

(3) If the applicant fails tq appear on the specified date, the Authority
may dismiss the application :

Provided that an order passed under sub-ryje
be set aside and the application re-heard on good ¢
one month of the date of the said order, notice b
party of the date fixed for re-hearing,

9. Record of jﬁl'océ‘edings.w(}:) The Authority shall in all cases enter
the particulars indicated in Form I anq

at the time of passing orders shall
sign and date the Form,
(2) Ina case w

(2) or sub-rule {3) may
ause being shown within
eing served on the Opposite-

10.  Reasons jor Postponement of heaving to be recorded,

is unable to dispose of ap application at one he

—1If the Authority
reasons, which necessitate

aring, he shall record the

y form, other than 5 record of direction

0 be signed by the Authority may be signed
under hig direction and on his behalf b

y any officer subordinate tq him
for this purpose,

{3) The court after heari

if any, as it may deem necessary may conifirm, v
tion from which the appeal is preferred,
accordingly,

14, Where an application under sub-section (2)
appeal under sub-section (

L (1) of section 17, is entertain
Authority or the court in case it holds that the employer is liable to refund
O pay any money to the employed person, shall or

other person responsible fo

P der the employer or
; T the payment of the amount, to make pa t
direct to the employed person concerned, pymen

fter such further enquiry,
ary, or set aside the direc.
nd shall make ap order

of section I5, Or an
ed or preferred, the

58-59] U. P. PAYMENT OF WAGES (PROCEDURE} RULES, 1958 51
1958- . P.

mployer
15, Isptionof doumets by oy pesen o oy eyt
e ; erson permitied under sub- ication,
or his represenlt;?o\’rz ?Izrzggioi, shall be ent1t1edﬁfodlns;:izagttc;r;yA ili}l::)‘:ﬁ;oé’r
tion 15 t0 app other document filed, w1
memorandurn O}i al(?g:: }r‘n(;; aii}e{l in a case to which he isa paztg/};;jnd may
ﬂ;}e pouc:t’ieist;eieof on payment of such fees as may be prescribed.
obtain cop: FORM A
¥ForM OF INDIVIDUAL APPLICATION At
¥ Vages Ac
[ (See sub-section (2) of section 15 of the Payment of Wag

area.
Act (IV of 1936) for . of 9.
Application no. Applicant
e .
Between a Legal Practitioner §
(Through an official of
which is a registered trade union) Opposite-party.
And
The applicant states as follows : is a person employed
I.
factory entitled

£ thelndustrial Establishment

and resides at

. i ces-
he address of the applicant for the service of all notices and pro
The addr
ses is

0O .] l) t 1S t T

1 1 notices and
is address for the service of al
i { the Act, and his a
under sect}on 30
processes 1s

The applicant's wages have not been paid for the following
(1) 1he

3. iad(s) (give dates) or a sum of Rs. { tII‘:aS\I;Z:;
€
ko If)z;; ézducted from his wages of (amount) for
uniaw

period(s) which ended on [give date(s)]

(2) (Here give any farther claim or explanation)
2

i lue of the relief sought by himat
licant estimates the va.
4. The app
sum of Rupees | |
" h licant prays that a direction may be issued under sub
. The appli ’
sectiosn (3) of section 15 for:
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(4) Payment of his delayed wages as estimated or such greater or
lesser amount as the Authority may find to be due,

or

refund of the amount illegally deducted.
(b) Compensation amounting to

The applicant certifies that the statement of facts contained in this
application is to the best of his knowledge and beliefl accurate.

Signature or thumb-impression of the employed
person, or legal practitioner, or official of a
registered trade union duly authorised.

FORM B
ForM oF GROUP APPLICATION

[See sub-section (2) of section 15 and section 16 of the Payment of
Wages Act)

In the Court of the Authority appointed under the Payment of Wages

Act (IV of 1936) for area.
Application no. of 19
Between and (state the number)

others, applicants :
(Through _alegal practitioner of
an official

which is  a registered trade union).
And Opposite party.
The applicants state as follows

I. The applicants whose names appear in the attached schedule are

rsons employed - \%.. the .. _factory i
pe ploy on Industrial Establishment entitled

is

2. the opposite-party, is the person responsible for
the payment of wages under section 3 of the Act, and his address for the

service of all notices and processes is

3. The applicants’ wages have not been paid for the following wage-

period(s)

The address of the applicants for service of all notices and processes
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4. The applicants estimate the value of the relief sought by them at
the sum of Rupees

5. The applicants pray that a direction may be issued under sub-
section (3) of section 15 for :
(a) Payment of the applicants’ delayed wages as estimated or such
greater or lesser amount as the Authority may find to be due.
(b) Compensation amounting to
The applicants certify that the statement of facts contained in this
application is to the best of their knowledge and belief accurate.

Signature or thumb-impression of two of the
applicants, or legal practitioner, or an
official of a registered Trade Union duly

authorised.
SCHEDULE
Names of applicants—
I.
2.
3.
4.
5.
3 FORM C

FORM OF APPLICATION BY AN INSPECTOR OR PERSON PERMITTED BY
THE AUTHORITY OR AUTHORISED TO ACT.
[See sub-section (2) of section 15 and section 16 of thePayment of
Wages Act].
IN THE COURT OF THE AUTHORITY APPOINTED UNDER

THE PAYMENT OF WAGES ACT, FOR AREA

Application no. of 19

Between )
(designation) an Inspector under the Payment
of Wages Act (or a person permitte:u?z oi?:e:"thmi" to act under
sub-section (2) of section 5 Applicant,

And the opposite-party.

Yhe applicant states as follows:

I the opposite-party is the person responsible
under the Act for the payment of wages to the no. of person (s).

2. His address for the services of all notices and processes is
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3. The wages of the said person (s) due in respect of the following
wage period (s)

— . .____havenot been pail
have been subjected to the following illegal deductions.
4. The applicant estimates the value of the relief sought for the per-
sons(s) employed at the sum of Rs,

5. The applicant prays that a direction may be issued under sub-sec-
tion (3) of section x5 for:

(4) Payment of the delayed wages as estimated or such greater or
lesser amount as the Authority may find to be due : or refund
of the amount illegally deducted.

(b) Compensation amounting to

The applicant certifies that the statement of facts contained in this
application is to the best of his knowledge and belief accurate.

Signature.

FORM D
CERTIFICATE OF AUTHORIZATION

I/We employed person(s) hereby authorize a legal practitionerjan
official of which is a registered Trade Union to act on my|/
our behalf under section 15, and section 17 of the Payment of Wages Act
(IV of 1936), in respect of the claim against

delay in payment of

C ol Shat’ iy
on account of the e from

my/our wages for

Witnesses(1) Signature(1)
(2) (2)
(3) (3)
(4) (4)
(5) ' (5)

I accept the authorization.

Signature

Legal Practitioner

Official of a registered
Trade Union.
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FORM E
NOTICE FOR THE DISPOSAL OF APPLICATION
To,

WHEREAS under the Payment of Wages Act, 1936 (IV of 1936), a
claim against you has been presented to me in the application of which a copy
enclosed, you are hereby called upon to appear before me either in person
or by any person duly instructed, and able to answer all material questions
relating to the application, or who shall be accompanied by some person

able to answer all such questions, on the day of 19

at o’clock in the fore/afternoon to answer the claim, and
as the day fixed for your appearance is appointed for the final disposal of
the application, you must be prepared to produce on that day all the
witnesses upon whose evidence, and the document upon which youintend
to rely in support of your defence

Take notice .that in default of your appearance on the day before
mentioned, the application will be heard and determined in your absence.

Given under my hand and seal, this day of 19
SEAL, Authority.
FORM F

RECORD OF DIRECTION

(1) Serial number
(2) Date of the application

(3) Name or names, parentage, address or addresses of the applicants
or some, or all of the applicants belonging to the same unpaid group

(4) Name and address of the employer

(5) Amount claimed—

(a) As delayed wages Rs.
() As deducted from wages Rs.

(6) Place of the employer and his examination (if any)

(7) Finding, and, in the case of a direction under sub-section (3) or (4)
of section 15, a brief statement of the reason therefor

(8) Amounts awarded—

(a) Delayed wages Rs.
(b) Deduoted wages Rs.

(9) Compensation awarded Rs.
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(r0) Penalty imposed Rs.
(x1) Costs awarded to—

(?) Court-fee charges
(1) Pleader’s fee
(117) Witnesses’ expenses

Stgned
Dated

Note—In cases where an appeal lies attach on a se set the eubefomme
the evidence. parate sheet the substance of

FORM G

Notice to respondent of the day fixed for the hearin
under section 17 of the Payment of Wages Act, 1936,

Appeal from the decision of the Authority for the
area, dated the
of 19

g of the appeal

day

To

Respondent,

Take notice that an appeal of which a copy is enclosed, from the

decision of the Authority for area has been

(and others) and
day of
19 » has been fixed by this Court for the hearing of

presented by
registered in this Court and that the

this appeal.

If no appearance is made on your behalf by your-self, or by some one

by law authorized to act for you in this appeal, it will be h :
in your absence. P et eard and decided

Given under my hand and the seal of the Court, this
of 19
Seal of the Court.

day

Judge,
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(In THE BoMBAY HicH COURT.]
AHMEDABAD MILL MAJDOOR MANDAL
v

DISTRICT JUDGE, AHMEDABAD AND ANOTHER
Chainani and Tarkunde, JdJ.
April 24, 1958. '

AGREEMENT—INTERPRETATION OF—AGREEMENT BETWEEN MANA-
GEMENT AND WORKMEN LAYING DOWN TERMS OF SERVICE OF CLERKS—
AGREEMENT PRESCRIBING WAGES OF CATEGORIES BETWEEN CLERKS AND
OPERATIVES—WORKMEN EMPLOYED IN SUCH CATEGORIES—WHETHER
ENTITLED TO BENEFIT OF AGREEMENT.

Res Judicata—CONSTRUCTIVE Res Judicata—WHETHER APPLICA-
BLE TO CLAIMS UNDER PAYMENT OF WAGES ACT, 1936—FAILURE TO
MAKE LAWFUL CLAIM—WHETHER BAR TO CLAIM FOR SUBSEQUENT WAGE-
PERIODS.

PAYMENT OF WAGES ACT, 1936—AUTHORITY ACTING UNDER—
JURISDICTION OF—RIGHT TO DETERMINE CATEGORY OF WORKMAN IN
ACCORDANCE WITH AGREEMENT BETWEEN EMPLOYER AND WORKMEN.

A registered agreement between the Millowners' Association and the

Textle Labour Association provided in clause (2) that the agreement * shall
apply to all clerks employed in the local mills...... ", Clause (5) of the agree-
ment made special provision “for employees who occupy the position lower than
“that of a ful-fledged clerk but higher than that of an operative.” Clause (8)
provided for overtime payment for clerks under certain circumstances. Certain
workmen employed as cut-lookers and to whom the provisions of clause (5)
would apply claimed that they should be paid in accordance with that clause
and also overtime wages in accordance with clause (8). The management
claimed that under clause (2) the agreement applied only to clerks and, there-
fore, these workmen, who were not clerks, could not claim any benefits under
the agreement. Held, that as special provision had been made in clause (5)
of the agreement for workmen of the category of cut-lookers, the workmen
were entitled to claim the benefits of that clause. They were, however, not
entitled to the benefit of clause (8) which was confined to clerks.

The principle of constructive res judicata cannot be applied to claims
under the Payment of Wages Act, 1936, so as to prevent a workman, who,
out of ignorance or oversight, fails to make a lawful claim before the Pay-
ment of Wages Authority, from making the claim in respect of subsequent
wage-periods.

Where the agreement between the management and the workmen lays
down different categories of workmen, it is open to the Payment of Wages
Authority to decide the category to which a workman belongs.

R~—12
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Special Civil Applications N
. os. 87
Vithalbhai Patel for the workmen 4 and 875 of 1958.

P. P. Khambatta for Messrs. Amarch

management. and and Mangaldas for the

JUDGMENT

TARKUNDE, J.—These

Secretary of the Ahmedabad owo  petitions have been filed by the

Mill Majdoor Mandal
workers, Punamchand, Vishnuprasad and Samaldasa WO:O Ei:afn‘:sht)l;reeez

of oppone

> aI\):f]ard Iglitvle\]x:).o 5 ;ihe ejl\npl_oyees are doing the work of cut-lookers. By
ronce No. 16 of 1045 Sitt W‘Z.Zﬂ;xﬁgﬁ;fytfhe Industrial Court in Refe-
Abmed . . hat “if there are per 1
o paidal;;c:) r"‘:;z are d(:lmg cut-looking as well as folding, tﬁeysosnsmgg
oo e publicationzafnz}e]‘ by the cut-lookers in Bombay ". Subsequent
pond Tone 1ot tacr 1s award, there was a registered agreement date(i
Y its o eenb the Ahmedabad Mill Owners' Association on
g reptesentative-mer.n er mlllls and the Textile Labour Association
other matters of clerl;{nmn' relatmg to the salary, grades promotions and'
petitioner claims that sthemployed o the textile millsin Ahmedabad. The
ings are covered by e employees represented by him in these proceed-
sccundiog o y ; ause (5? of thfxt agreement and are entitled to wages
Fecerved b che scale mentioned in that clause. As the wages actually
under clause (5;“2? Zizesagjgn:::v eihthan 'tbe e e 1o them
Payment _ » the petitioner applied to
emi’)loveesoéXige:hAuthgrlty that the balance of the wages due to :Z
b dirécted o beg pafdpzrlod}from Ist June, 1954 to Ist June, 1955 should
Civil Appliontinr N %7: e employer.‘ From this application Special
that aceording b clau . : of 1958 arises. The petitioners claimed
Ml Ot AssoCiatS'e (8) of the agrefament between the Ahmedabad
above, thess thoe o I;m and the Te?ztxle Labour Association mentioned
and that they are ent'plo;,eeS . entl'ﬂed o 2 seven hours working day
which they sorte flt ed to over time wages for the period during’
basis, tho ottt or more than seven hours on any day. On that
a direction that t;e *Ppied o the Payment of WVages Authority for
employees overtime employer should be ordered to pay to the three
the pertod foon 3lstwages due to them for overtime work done during
Apolication Ne. g Jflme. 195§ to 20th November, 1954. Special Civil

The main . 0' 1958 arises from this application,
contention of the employer was that the three employees

e
3

not
Mill Owners’ ASSOCiCS‘Vered by the agreement between the Ahmedabad
ation and the Textile Labour Association. Th
. e
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employer also took the plea that with regard to two of the three
employees, namely, Punamchand and Vishnuprasad, the present
applications were barred by the principle of res judicata. This plea
was raised because Punamchand and Vishnuprasad had applied in 1954
to the Payment of Wages Authority for a direction that the employer
should pay them wages at the rate of Rs. 42-40 per month, which was
the rate at which cut-lookers were to be paid under the award of the
Industrial Court in Reference No, 18 of 1947, that being the monthly
wage of cut-lookers in Bombay. Punamchand and Vishnuprasad
succeeded in these applications and got a direction for payment of
wages at the scale applicable to cut-lookers under the award. The plea
of the employer in the present proceedings was that these two employees
could have claimed wages at the rate mentioned in clause (5) of the
agreement between the Ahmedabad Mill Owners' Association and, the
Textile Labour Association in the previous proceedings, and, having
failed to do so, they are not entitled to make that claim in these
proceedings.

At the trial, the parties filed a joint pursis in which the work ot
the employees has been described. The pursis says that the employees
were at the relevant time working as Utarnars. It saysthat the Utarnars
measure the width of cloth, assess the damage of cloth, and fold the
cloth. Utarnars do not write anything on paper, book or record, but

.they are given pencils with which they write daily on the cloth
examined by them. They are given two pencils per month, and, when
they examine saris and dhoties, they have to write daily on about 750
pieces. On the folded cloth they write the sort number, yardage, and
the code numbers of the Utarnars and Chadhavnar. They also make
entries with regard to the damage in weaving, finishing, printing, etc.
The total damage found by them is about 10 per cent.

The Payment of Wages Authority held that the three employees
were not semi-clerks and as such were not covered by the agreement
between the Ahmedabad Mill Owners’ Association and the Textile
Labour Association on which the petitioner relied. The Authority also
held that the present applications were barred by res judicata in respect
of the two employees Punamchand and Vishnuprasad. He, therefore,
rejected the applications.

The petitioner went in appeal to the District Judge at Ahmedabad.
The learned District Judge confirmed the findings of the Authority
under the Payment of Wages Act and dismissed the appeals. On
behalf of the employer an argument was advanced before him that the
Authority under the Payment of Wages Act had no jurisdiction to enter-

tain these applications, but this argument was rejected by the learned

District Judge.
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Textile Labour Assoc " hmedabad Mlll Owners’ Association and the
clatce (3, of the o Ciation, we are s.j;msfied that they are covered by
sion the Authoritgree?em‘ and that in coming to the contrary conclu-
District Judgs B y un er the Payment of Wages Act and the learned
learned D tg'e ave misconstrued the terms of the agreement. The
N Clia:scet ]5udgfe has observed that the claim of the employees is
that clause has (b ) of the agreement, but no reference to the terms of
SN een made in his Judgment. The learned Judge has
sidered clause (2) of the agreement and has come ¢ h i
that as the employees are not covered by clause (2)0 ey canmoe b

covered by the agreement at all, they cannot be

Clause (2) is in th
e ¢ ese terms:
e loout f:‘t“thl.b agreement sbal] apply to all the clerks employed in
the lo kl s, 1.6.., persons Fiomg clerical work, that is, those who do
incmd: :(r)(:lpo(;f \,;rltmg.dcopymg or making calculations and shall also
nders and assistant compound ifi
who are employed in the local mills™" pounders who are qualified and
Clause i3) deals with thg Promotions of clerks, and Clause (4) with their
pliykscases.. Clause (4) divides the clerks into three grades: Junior Grade
C hr’ Is], en19r Grade’ clerks, and Chief clerks. The lowest pay scal
which applies to Junior Grade clerks, starts at Rs. 60. This is foll ved
by clause (5) which is in the following terms ' e followed
** A separate scale for tho '
B se of the employees who oc
c

position 19wer Fhan that of a full-fledged clerk but higher than :iy thef
?rr;.operatllve will be provided as under: Rs 40-3-70-EB-4-90 5a;0§

is scale will be applicable in ca ick 45, ticket chocken

se of ticket-boys, ti

c;)u;;ons seller, tally boy, scale boy, production checer' e hecker.

t ) 1 ’
Z:leo trneasurer or yard counter, fine reporter, cloth/yarn examiner
inflal.lrdncllen; stor;-men, cut-looker and those others who have not beer;

ed above but who can properly fall
' ' under the above ¢ ”

: ategory.
who; :; obv1?gs from the terms of clause (5) that the three e?npfoyees
whom ofe tpietltlongr Tepresents are covered by that clause. The Joint

the parties shows that they do the work of cut-lookers

Moreover two of them

were held to be - |
under the Payment of Wages Act in cut-lookers by the Authority
employer,

thread counter

e : previous proceedings against the
P over ;::irl: ;S; :;z tdz?lte: that the work of the third employee is of
Clause (5 of the cmey etwo w‘ho have been held to be cut-lookers..
RO apphcabinent says in terms that the scale mentioned
therefore. be o it e, amongst others to cut lookers. There can,

, oubt that if we consider the terms of clause (5), the

petitioners would be enti
: : tled to the scal i
claimed in the present proceedings ale of wages which they have
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Mr. Khambatta on behalf of the employer says that clause (2) of
the agreement is wholly determinative of its scope and unless an employee
falls within the terms of clause (2) he cannot claim to be covered by any
part of the agreement including clause (5) thereof. Mr. Khambatta
argues that clause (2) says that the agreement applies to all clerks and it
further defines a clerk as an employee who does routine work of writing,
copying or making calculations. Although the learned District Judge
has not referred to the terms of clause (3) of the agreement, it appears
that he was also of the view that unless an employee is covered by
clause (2), no part of the agreement can apply to him. It appears to us
that this view is erroneous. Clause (5) covers some categories of
workers to whom clause (2) does not apply. It provides a separate scale
of wages to those employees who do not fall within the category of
clerks as defined by clause (2). This is obvious from the fact that
clause (4) of the agreement divides all the clerks into three categories
and provides for them different pay scales, the lowest scale starting with
the pay of Rs. 60 per month. Clause (5) provides “a separate scale”,
starting at Rs. 40 per month, for those employees who occupy the posi-
tion higher than that of operatives but lower than that of full-fledged
clerks. When clause (5) applies in terms to cut-lookers, and when it is
established that the three employeesin this case are cut-lookers, it would
be wrong to hold that the pay scale provided in clause (5) does not
apply to them simply because they do not fall within the definition of
clerks in clause (2). We must, therefore, hold that the employees in
this case are entitled to the pay scale which they claim under the
agreement.

The finding that the present applications are barred by the principle
of res judicata affects only two of the three employees with whom we are
concerned. We do not think that in their case the finding is correct.
In the former proceedings the question whether the employees are
covered by the agreement was never raised. The question was not in issue
in those proceedings, and was not in fact decided. Moreover, those
proceedings related to the wages of the employees between October 1953
to March 1954, whereas, the present applications are in respect of a
period subsequent to June 1954. Mr. Khambatta says that the principle
of constructive res judicata is properly applicable in such cases, and that
if the principle were applied the present applications would be barred
in so far as the two employees are concerned. This argument implies
that if an employee, through ignorance or over-sight, fails to make law-
ful claim before the Payment of Wages Authority with respect to a
particular wage-period, he would be permanently debarred from making
that claim even in respect of a subsequent wage-period. We do not think
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that it would be right to extend the principle of constructive res judicata
in the manner urged by Mr. Khambatta. Most of the labour laws seek
to protect employees from their ignorance, and to ensure that the
benefits sought to be conferred on them are available to them in actual
practice. Moreover, under the Payment of Wages Act, section 15

enables an application to be filed before the Authority by either the
employee himself or any official of are

under the Payment of Wages Act.,
under section 15 and fails to make a
fully entitled it would be difficult to
by the employee himself making the
wage-period will be barred by the prin
It, therefore, appears to us that the p
present case, and that the present app
In this connection Mr. Khambatt
Supreme Court in Burn & Co. Calcutta
217). In that case their Lordships he
Tribunal under the Industrial Disput

section 19(6) of the Act except when there has been a material change
in the circumstances on which the award was based. Their Lordships
pointed out that the rule of res judicata enacted under section 11 of the
Civil Procedure Code, which does not apply directly to such cases, is
based on the well recognised principle “that a decision once rendered by
a competent authority on a matter in issue between the parties after a

full enquiry should not be permitted to be re-agitated”. “This
principle”, their Lordships observed, “is founded on sound public policy
and is of universal application”, Obviously, theijr Lordships were dealing
with the principle of direct res judicata and not constructive res judicata.

The case is also clearly distinguishable on facts. It is, therefore, no
authority in support of My, Khambatta's argument that the present
applications are barred by the principle of constructive res judicata.

Mr. Khambatta then says that the authority under the Payment of
Wages Act had no jurisdiction to entertain the application filed by the
petitioner on behalf of the three employees. Mr. Khambatta relies on
the decision of this Court in Anthony Almeda v. Taylor (58 Bom. L.R.
899), which w he Full Bench decision in Vishwanath

gistered union or any Inspector
If an Inspector files an application
claim to which an employee is law-
hold that a subsequent application
claim in respect of a subsequent
cple of constructive res judicata.
rinciple cannot be applied in the
lications are not barred.

a referred us to the decision of the
v. Their Employees, ([1956]11 F.J.R.
Id that an award of an Industrial
es Act cannot be re-opended under

two different contractsin respect
under the Payment of Wages Ac
the contracts regulates the

Mz, Khambatta,

of thesame wage-period, the Authority
t has no jurisdiction to decide which of
ights of the parties,

According to
whereas the employees in this case

rely upon the

! iati the
Ahmedabad Millowners’ Association ar;jment
the employer contends that the agr et
d that this implies that, acco

agreement between the'
Textile Labour Association,

these employees an he Industrial
does not a})ply t:he employees are covered by the award of t
to the employer,

id
at the said agreement and the sai
Coure, M Kh?m})i:r?trzi: tr[(;Iied upon by the emplodye’es CZ:S ZE:
award are F ely, and that according to Alme: a.sdictic;n e
emp over respeCt“l;e l’:‘ayment of Wages Act l?as no juris o
AUtZOfi?‘" r:ietrhi ¢two contracts determine the rllght'sdo’fC tti}:)en etm(;pdedde
e s ity has jurisds
Now. it & vl Settledf tl;:)z t?cfnté;ctthol:etz,veen the employer a.nd zi\lz
what A e Patil (53 Bom. L.R. 674). As sti;ed X;tho
) Tukaram, whereas the utho-
aforesaid T Be“CI} casivﬁic::j’za::ethcontract bet.ween thehpam::; :;
e, detetmmtehe contract between the parties. In the pr i
can decide n Vf’as had to decide whether the employees come gnbad
case, e A'Uthorel;jt’ionaed in the agreement between the .ﬁ?;?‘e aThe
o Categofli: mciation and the Textile Labour Associa de[;ied b
A ;"Sod' nature of that agreement have n_or be'en nied by
existence 00 mT;lngonl contention of the employer in this c;): ectior
e emPlo)_’er' ‘ Z to Zhe interpretation of that agreement. 1cing iI;
b b re’%arthat the employees and the employef z;lre resy ne n
el e ival contracts, the existence. of. Whlc' (:vg o e
o Ca'se b t";’)o lrkuthority in deciding the applications fﬂ? de’s e
e byft lleows that this case is not covered by A}rlne aistencé
{Jt‘ thereigze;ﬁ:pute between the parties does not relate to the ex
cause, veen -

o? the agreement but to 1t§ 1n.te1-preta\tl.orll.ciVil Avplication No. 475 of

Out of these two applications, Specia il Applicaton B
B e v ela Clalilm o t1he Z;n rpell(;'yi:)—ns clause (8) of the agreement,
advancing this claim the employe

employee, vide Sarin v.

. . . : t should
which Sai: is agreed between the parties that over-time paymen
[ ls

fter working hours, i.e., 7 hov{rs
o ‘]n‘?e gt;:ilfe:rllelrxlc{)is Zk:jce:: :::rotrtlx&earate as laid down in the Factories
excludin
hen 0, to those categories of workers
Thi's clause refgr;etg icrllercﬁ;neli;rﬁ trllmztagreement. Since the employees
et meI;Uc(l) d clerks, they are not entitled to a seven hours day,
e o gle :m over-time wages on that basis. Therefore, as far as
- t'heyf@mt Cli'ictation No. 875 of 1958 is concerned, the decision of
e g gpi 1ict Judge must be confirmed, though on a ground
:ihfef lea'rtnferim tlksxergtounds which appealed to the learned District Judge,
ifferen
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In Special Civil Application No. 874 of 1958, we find that the
Authority under the Payment of Wages Act has not given a finding on
issue No. 3 framed by it, namely, what were the wages payable to the
three employees during the period from 1st June, 1954 to 1st June, 1956
Therefore, the case will have to be remanded to him for giving a dir'ectior;
to the employer after deciding that issue,

Accordingly, we set aside the orders of the Authority and the District
Judge in Special Civil Application No. 874 of 1958, and remand the
case to the Authority for giving a finding on issue No. 3, and deciding
the case accordingly. Respondent No. 2 wil] pay the costs of the peti%
tioner of this application and bear his own costs. Special Civil Applica-
tion No. 875 of 1958 is dismissed, and the rule discharged. No order a
to costs of that application. *

[IN THE RajasTHAN Hicu Courr.}
SADUL TEXTILE MILLS LTD.
v.

THEIR WORKMEN anxp ANOTHER.
Wanchoo, C. J., and Mods, J.
April 1, 1958,

WRIT— JURISDICTION oF HIGH Court—DECISION OF INDUSTRIA™
TRIBUNAL ON JUSTIFIABILITY OF STRIKE—WHETHER Hicy CourT cm\;
INTERFERE WITH DECISION—CONSTITUTION OF INDIA, ART. 226,

STRIKE—STRIKE IN CONTRAVENTION OF STANDING ORDERS—STAY
IN STRIKE—STRIKE AFTER INTIMATION THAT MATTER WOULD BE RE:
FERRED TO TRIBUNAL—WHETHER JUSTIFIED.

The question whether a strike was justified or not is not a mere question
of fact. It is a mixed question of fact and law, and, if there is an apparent
error of law in the decision of an Industrial Tribungl that a strike was
justified, the High Court can interfere by q writ under article 226 of th
Constitution of India. ¢

A strike in an industrial establishment would be unjustified in the follow
ng circumstances: )

(@) Where the strike is commenced in contravention of the Standin
Orders and where, under the Standing Orders, such q stribe would be g mg_
conduct making the worbmen liable to dismissal. The strike would be uls
justified irrespective of whether any action is taken by the management agq; n-
the workmen under the Standing Orders or not. It would be per r
fustified. s un-
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(b) Where the warkmzn resort to sit-down stribe, whether there is violence
or not, even if an ordinary strike may have been justified in similar circum-
stances.

The Industrial Tribunal held in this case that the strike was unjustified
only from the date on which a communication was received by the workmen
from the Labour Commissioner to the effect that the matter was being
referred to an Industrial Tribunal, even though the Labour Officer had
assured the workmen before the stribe was commenced that the matter would
be so referred. Held, that the effect of the communication from the Labour
Commissioner was not different from that given by the Labour Officer and
the strike was unjustified from its commencement.

Civil Writ Case No. 121 of 1957.

P. N. Dutt for the management.

Badridas Sharma for the workmen,

JUDGMENT

K. N. WancHoo, C. J.—This is an application under article 226 of
the Constitution by Shri Sadul Textile Mills Ltd., Sri Ganganagar,
challenging the order of the Industrial Tribunal, Rajasthan, dated 15th
April 1957.

The facts which have led to the present petition are these. The
applicant is a public limited company having its registered office at
Sri Ganganagar ard runs a textile mill there. This mill was being
supplied electric energy by the Government Power House. In April
1954, the company received a notice from the Collector Sri Ganganagar
with respect to certain electric charges due from the company to the
Power House for supply of electric energy.

The applicant disputed the correctness of the charges and this
matter was fixed before the Collector for decision for the 25th August,
1954. But, on the 15th August, 1954, the company received a telegram
from the Government of Rajasthan intimating that if the dues were not
paid before the 20th August, 1954, electric supply would be cut off from
the 20th of August.

Thereupon a representation was made by the company on the 19th
of August protesting against the threatened unjustified disconnection of
the power supply and requesting the Government to defer action until
the representation of the applicant was decided. The electric supply,
however, was cut off on the midnight between the 19th and 20th of
August, 1954. The result of this was that the applicant had to lay off
its workers of the second and third shifts of the mill on the 20th August,
1954. In the meantime, efforts were made to makes arrangements for
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supply of power by other means and eventually the major part of the
working was re-started within a few days.

Even so, the company had to lay off some workers on account of
shortage of power and paid compensation according to the provisions of
the Industrial Disputes Act. This led to discontent among the workers
and the dispute between the applicant and its workers, who are the first

“respondent before us, was referred by the Government of Rajasthan for
adjudication to the Industrial Tribunal on Ist November, 1954. In the

meantime, however, there was trouble in the mill. What happened
was that some workers, in order to avoid lay

-off, asked for transter
from one shift to another.

The applicant agreed to their request and, in doing so, transferred
certain workers who were said to be active in the Labour Union of the
mill from one shift to another, on the 11th October, 1954,
however, no change in the conditions of service of the w
were so transferred from one shift to another.

This led to protests and
intervened. The applicant then

There was,
orkers who

it is said that the Labour Officer
promised to retransfer these workers
to their original shift as soon as possible; but, in spite of this promise,
the workers struck work from the shift beginning at 5 p.m. on 13th
October, 1954. The strike took place without giving notice of 14 days
as provided by Standing Order No. 23,

The Labour Officer had already intervened in the matter and or

the 15th of October, the Labour Commissioner sent a telegram to the
Labour Union informing them that the dis

recommended to be referred to the Indus
Union to call off the strike immediately,
workers continued their strike till a settle
the efforts of the Labour Officer on 22nd
resumed unconditionally on the 22nd of O

The Government referred the
Industrial Tribunal on 1st Novemb

pute regarding lay-off was
trial Tribunal and advising the
In spite of this telegram, the
ment was arrived at through
October, 1954, and work was
ctober.

dispute as regards lay-off to the

. . er, 1954. That matter was decided
by the Tribunal in October, 1955, and the applicant’s stand in the

matter of lay-off was upheld. 1In the meantime,
between the workers and the applicant aboyt
period from 13th to 22nd October, 1954,

another dispute arose
the wage for the strike

along with the dispute relating to lay-o
referred. It was eventually decided i
which were referred to the Tribunal on
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“(1) Whether the strike of the workmen of Shri Sac(liu})Tte:g;Ite
Mills Ltd., Sri Ganganagar, from 10th October, 1954 to 22nd Oc ,

. eified 7. , ' )
o “E;; ]IIESt::ee answer be in the affirmative, to what relief the

Work';'n:n Iz;rc(lau:rtilﬁe;:ibunal came to the conclusion on 5t4he fi;st 153112
¢ when
that the strike was justified up to 16th Ocltlo(b;e:ilelgni.o e
Labour Commissioner’s telegram must have reache ¢ gnoed by the
it was unjustified thereafter, as thz'at telggraml Wil redl payment on
Union. In consequence, the Industrial Tribunal orde o e Lth,
the second issue of full average wages to Fhe wcarkme; ::; y The present
15th and 16th of October as compensation an n(; Trib-u o
it is directed against this order of the Industria e anal was
e Tllsle contention of the workmen before the Industrial 1 no:f b e
that they had justification for the str’lke because otfh t;hee le:ric chatges
licant, which was due to its fault is nf)t paying o including
z'irl: IP::ilewae ax‘id that the conduct of the applicant after ‘?he lay-o ther was
lthe transfer of active Union workers fFom. plzle ;hlftstrtifl){ ean Tt may be
such as to exasperate the workers and ]ustlfle t i o b-u L stagin.
mentioned that the strike was not an ordinary strike,
Stuk?t has been urged on behalf of the workmen before lcllswtehas;ogis
Industrial Tribunal had jurisdiction to decide th'e 1rlnattlf:rm-:l(lzlision S v
not in our extraordinary jurisdiction interfere wit e tified or
Industrial Tribunal on the question whgther the st.rl T T cach
not as this is a question of fact dependmgtizg ;22 ig;szi Tt question
ini i ten .
case, We ;re :rfil‘c)s lglznjzgzzi:glsoionnot is not a mere question of fact.
Wh'ether : ZS tion of fact and law and if there is an apparent error
e (‘luc?sment of the Tribunal in coming to the conclus%on thfat
of law "y the ’ itiﬁed this Court would interfere ina case llk.e this.
b e Jution on' behalf of the applicant in this connection is that
th The th;:;teznerrors of law apparent on the record in this case ar}di
e this Court should interfere with the order of the Industria
}:I?e.refor;%’ nd hold that the strike was not justified: . .
ribuna 2 of law which is pointed out is this. Accox:dmg to
The first er;); 23 (b) of this mill, striking work eithgr singly or
St.andmg Order ti\;es without giving 14 days previous notice amounts
with .other opera Under Standing Order No. 24 the. gunxshment for
to mxscondlfct mary dismissal or suspension. Now, it is clear that no
mxscc.md::::; tlisciu; 14 days was given in this case by the workers before
previou.

they struck work.
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- mi’ls'fg:;lzi?zx:l.dth;reéore.C;n striking work without notice amounted
ameconduct and e .:t and everyone .of them was liable to summary
Standing e T};)elce or compensation in lieu of notice under the
randing Ocde: .Can evque;tlofl ls'»\.'hether a strike which thus originates
oo b o erd ’lf'justlfxed. This aspect of the matter was
e by the sta.rkne ribunal, bl{t its bearing on the question of
Justification of Char;; sz;?s:cc:;:s:treuated at all. The learned Tribunal
the b;;is of ;he strike nor was any inq:,ia:"; f}::;:i’e:nasg:clzs: ::1;1;:: rleers on
at, however, does not, in our opinion, conclude the 'ma t
v\‘:\i’tl;]a;utth;iirgn;i ;lfrlbunal' should ha\fe considered was whether a sttr:l:t;
without giving 1 ays nf)t.lce as provided by Standing Order No. 23(b)
Il cou be justified at all when every worker taki i
sul:hta.stnke was guilty of misconduct. We are of opinitsnlsfastil e
) : ’ ere
witaho;i izr:iecx-:llyr kl'lg“én bas a lxghtnlng-strike like this takes place
striking work is pgvjivlltye of };nizlzgndstia:d?ng Orders’ ond cach worker
the Standing Orders, the strike cannoct b;nsa:cllle:: ;lr'cun')s'tan?es -
all whatever be the grievances. ussified fn law at
The reason why no acti i i
was a settlement on 22nd O(c):ollars. lt;l;(t:nb::vfrerer::stcl?: dUCtl'ls thae chere
workers on the intervention of the Labour Offic rappﬁi(f:am Tt
set.tl.ement no action for misconduct was possible at zli B o Such @
(t)é);néon t;at where a strike takes place without the néticeu;r::iszs ?fc
Condl:::ul;]dg Or}c)lers of a.mlll and the persons striking are guilty of milsr-l
‘ ert le Standing Orders and liable to summ dismi
strike cannot be justified at all. y lamissal the
The mat i
notice provid:ir ﬁzzidtgzvset:rf;?nglg:crient . c;he 3 thers s Eiven the
f:) nd;:c cz:ise. gle circumstances which le:airst:::nthil a:ti:rfll(]:nmgigxl:i l:):v:tgke.
s i .
consic :zs .in 03: znfine'r the c1rcum'stan.c.es which appear in this case, t;I;
strike was in out pinion per se ur?]ustlfled because it originated in th
mis all the workers taking part in it. The learned Industri 1
Tribunal has not considered this aspect of the matter at Il‘le A usmi'il
an grror of law apparent in the circumstances on th ? S ot e s
which would justify us in interfering with the ordere aacedO:f the record
The second error of law apparent on the face of ti:izc- d i
lgarned counsel for the applicant relies is this. We hav 0; o ieh
tioned that this was not an ordinary strike, but a stay-; o re‘ady T
learned Tribunal was not unconscious of the differenn sl:nke. The
ordinary strike and a stay-in strike for in cne part of t;e 'etween p
has remarked that a stay-in strike isa more serioys m:tti:di}tfem .
an an
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ordinary strike and requires much greater discrimination before it is
resorted to.

But, having said this, the learned Tribunal did not consider the effect
of this being a stay-in strike on its justifiability, Now, the nature of
stay-in or sit-down strike is described by Ludwig Teller (see the
quotation in Howrah Foundry Works Lid. v. Their Workmen, {1955] 8
F.J.R. 488) as follows:

« Sit-down strike is defined as occurring whenever a group of
employees or others interested in obtaining a certain objective ina
particular business forcibly take over possession of the property of such
business, establish themselves within the plant, stop its production and
refuse access to the owners or to the others desiring' to work. Sit-down
strike should more accurately be defined asa strike in the traditional
sense to which is added the element of trespass by the strikers upon the
property of the employer. All the cases have uniformly outlawed the

sit-down strike.” oo o
“ The Fansteel decision has placed a quietus upon further indul-

gence by labour in the sit-down strike.”

The Fansteel decision to which reference is made is National Labour
Relations Board v. Fansteel Metallurgical Corporation (1939) 306 U.S. 240 ;
83 Law Ed. 627. Learned counsel for workers, however, urged that
the incidents which happened in the Fansteel case did not happen here
and, therefore, though this was a stay-in or sit-down strike, it was not
very different from an ordinary strike.

It appears that in the Fansteel case when the strikers refused to
leave the plant. the employers representatives announced that they were
discharged for the seizure and retention of the building. It also appears
that the employers had taken the help of the police and a police-man
accompanied the employer’s representative when the strikers were asked
to leave the building.

Learned counsel for the workers submits that in those circumstances,
the United States Supreme Court held that participation in a sit-down
strike was a good cause for discharge of employees, from which it follows
that such a strike can never be justified. Learned counsel, however,
urges that in this case the workers were never asked to leave the mill
and the police was never called for this purpose and that the workers

remained peacefully in the mill all the time.
It is true that there is no evidence on behalf of the applicant that

e workers to leave the mill or that t )

was called in order to support this demand. But we are ng,
to believe that the management invited the strikers to remdfn iti posses-

! \4
sion of the mill treating it as their own property. It seemy t3 b that if

S
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its representative asked th

o\ b2y,
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the management did not ask the strikers to leave the mill and did not
ask the police to support such a demand, it only shows the weakness of
the management; but it does not in our opinion in any way detract
from the nature of stay-in strike which has been well defined by Ludwig
Teller in the words quoted by us above. We may in this connection
refer to certain observations of the United States Supreme Court in the
Fansteel case at page 253 (Lawyers Edition p. 634):
“ For the unfair labour practices of respondent the Act provides
a remedy........................But reprehensible as was that conduct of the
respondent, there is no ground for saying that it made respondent an
outlaw or deprived it of its legal rights to the possession and protection
of its property. The employees had the right to strike but they had no
license to commit acts of violence or to seize their employer's plant......
seeseereneni The seizure and holding of the building was itself a wrong
apart from any acts of sabotage. But in its legal aspect the ousting
of the owner from lawful possession is not essentially different from an
assault upon the officers of an employing company, or the seizure and
conversion of its goods, or the despoiling of its property or other unlaw-
ful acts in order to force compliance with demands. To justify such
conduct because of the existence of a labour dispute
labour practice would be to put a premium on resort to f
legal remedies and to subvert the principles of law and
at the foundations of society.”

or of an unfair
orce instead of
order which lie

““As respondent’s unfair labour practices afforded no excuse for the
seizure and holding of its buildings, respondent had
redress. Those rights, in their most obvious scope, i
discharge the wrong-doers from its employ.”

It is clear from these observations with w
that even without violence a stay-in or sit
the rights of the employer in the property
no justification for such a strike.
no violence seems to us to be due
of the employer.

We have little doubt that if the e
removal of the striking workers from th
trouble. In any case,

its normal rights of
ncluded the right.to

hich we respectfully agree
-down strike is an invasion of
of the mill and there can be
The reason why in this case there was
either to the weakness or forbearance

mployer had insisted on the
e mill, there would have been
by staging a stay-in strike, the workers committed
wrong and put themselves out of Court, even though they might not have
actually committed acts of violence or sabotage. By remaining on the
property, they practically deprived the employer

i . of his Property and
also practically stopped him from carrying on his business with the hel
of others. ’
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Further, a great burden is put on t'he manag‘emenft,- whera:rtr}::1 gs:r;];;
ing workers remain insidelthe fnill and ;n pops;}e]sesrfrilsoatlttl,u:overy nee for
i oyer s property.
Zlil:mperr(x)tt i;tiizsgistshz:ozpthz property of the employer ir:x the case of :
i .in strike and such a strike must therefore in our opinio
sl)alt-dfwn : ruxsa;:tified whatever may be the justification ?f an ordma;y
S;S{:’ :’:’ similar circumstances. We are, therefore, c;f oplcn;;); that the
learned Tribunal made an error of law apparent on t efre]1 im. s
It did not consider this aspect of the matter in its u1 ﬁighming:
particularly in the circumstance; tShat :lbeg 581;1;{; i w:jda asl(; :he hining
i inst the provisions of the Standin I the
i;tifgaszi:si; it v:ere guilty of miSCOIldl'JCt.' 'We arlei of opinion that a
stay-in strike of this kind can never be ]ustlflec.l atall. o error of
The last point urged on behalf of thje a.px?hcant agz;m an ertor o
law apparent on the face of the 'rec.(;.rddls thl: t}"ll;hem:;rr;id Tribunal
e strike was unjustified &
?ljsstitriig ;(})lra ttl:?ee days for the 14th to the 16th.and ha(; ciildereiihzjzrir;e::s
of full wages L o t:Fele 'da};'sf':c? 1zi1e Iltaalinl:ardge'l"ri;)ua:al in making
e name which justifi T
::iizo;is‘:zitt?o:lhand holding that this strike was justified upto the 16th
the 16th. .
but I;(ztisa Z:fi that if the strike was unjustified af;cler] the :gtfll_,rillt) 1:1251
equally unjustified upto the 16th. The reason why the telz:;: 4 Tribuns
held that the strike was unjustified after t'he 16th zlvas15 vy
Commissioner sent a telegram to the Union on the Gt In which be
informed the Cr 1:hfitbhe h; : reec;: T:T:: :S?ucifc:tlzzn o? vthe Industrial
> di - e referr 2 In
tThreibd\:;lel.te ;ZZOI::ZnZd Tribunal has held that as soon as th.lS {Ifl.for?a-
tion reached the Union on the 16th, there was no further justification
for ele Str'lke" in evidence that the Labour Officer had intervened even
l'Now ltth;sx;atter of lay-off and had assured the workers f)n the 10th
o ith o October that their grievance as to lay-off was being referred
o L O o Commissioner with the request to move the Government
to the Lasour tter to the Industrial Tribunal. This is more or less
to refer the rl‘;a Labour Commissioner also said in his telegram f)f the
e thlit th:t the Government was being moved to refer the dispute
i?tti:), ?aa;x-lzf;’ to the Industrial Tribunal. . ) e
difference between the two 1s that when the teleg
The ony issionetr was received, the matter had moved a step
‘f:he i‘ab('):;srizrf}inas the Labour Officer could only move the Labour Com-
urther inas

) issioner could move the Government,
issi the Labour Commis.
missioner, while



104 FACTORIES JOURNAL REPORTS [VoL. XV

But in principle we sez no difference between the telegram of the
Labour Commissioner of the 15th and the assurance of the Labour
Officer of the 11lth. If the telegram of the 15th was enough to make
the strike illegal, the assurance of the Labour Officer on the 11th to the
same effect would equally make the strike illegal from the 13th.

It is urged that the Labour Commissioner definitely asked the
Union to stop the strike, while the matter of the strike was not seriously
under consideration on the 10th or 11th when the Labour Officer inter-
vened. That also, in our opinion, makes no difference. If the real
cause of the strike was the discontent over the lay-off, there was no
justification for staging a lightning strike on 13th October, 1954, after
the Labour Officer had assured the Union that he was moving the
Labour Commissioner to move the Government for adjudication of the
dispute.

Of course, if anything else happened between the 11th and the 13th
of October to justify the strike, that would have been a different matter.
All that happened between the 11th and 13th of October, of any import-
ance is the transfer of two of the Union workers from one shift to the
other. So far as that is concerned, the learned Tribunal has held that
mere transfer from one shift to another without any effect on the con-
ditions of service would not amount to punishment and would not
justify a strike.

He, however, was of the view that the timing of the transfer and
the fact that one of the workmen, who was transferred, happened to be
an important office bearer of the Union might have led the workmen to
suspect that this was a device to suppress their protest against the lay-off.
The further observations of the learned Tribunal in this connection are
these. :

“There is no doubt that the immediate cause of the strike was the
transfer of these two workmen from shift ‘C’ to shift ‘B’ and, however,
unreasonable might have been the attitude of the workmen of shift ‘B’
in refusing to work in spite of the admitted promise cf the management
to re-transfer the workmen to their original shift, it cannot be said that
the reasons for the protest’and for the strike were absolutely perverse
and unsustainable.”

We are of opinion that these observations of the learned Tribunal
g0 to show that there was nothing done by the management between the

11th and the 13th which would justify any reasonable body of workers
to stage a strike,

Therefore, if the learned Tribunal is correct in its judgment that
the strike was unjustified after the telegram of the Labour Commissioner
reached the Union o the 16th, there is no escape from the conclusion
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that the strike was unjustified even on the 13th, because the Labour
Officer had already assured the workers that he had moved the Labour
Commissioner to make a reference to Government for adjudication and
nothing had transpired between the 11th and the 13th which would in

any way justify any reéasonable body of men to strike on the 13th.

We are, therefore, of opinion that in view of the Tribunal's own
finding that the strike became unjustified from the 16th of October
which has not been assailed before us, there can be no doubt that this
strike was unjustified from the very beginning, ie., from the 13th
October.

For the reasons given above, we hold that the strike in this case was
unjustified from the beginning to the end and the workers are not
entitled to any relief. We, therefore, set aside the order of the Labour

. Tribunal awarding the payment of full average wages to the workmen
for the 14th, 15th and 16th October, 1954. We are, however, of opinion
that in the circumstances of the case, as the management did not take
steps to dismiss the workers summarily or to have them removed with
the help of the police or to ask them to leave the premises when they
started the stay-in strike on 13th October, 1954, the parties should bear
their own costs. We order accordingly.
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Desai, oJ. \ 4 // 4
February 6, 1957. N S

-~ r\QQ /,’-‘

INDUSTRIAL DiIsPUTES ACT, 1947, SECTION 8(2)——!Ngu‘§‘r'fimr i
TRIBUNAL—SINGLE-MEMBER  TRIBUNAL—VACANCY  IN—WHETHER
VACANCY CAN BE FILLED UNDER SECTION 8(2).

WRIT—PETITION FOR WRIT ON GROUND OF LACK OF JURISDICTION
OF TRIBUNAL—WHETHER QUESTION OF JURISDICTION SHOULD BE TAKEN
BEFORE TRIBUNAL IN FIRST INSTANCE—WHETHER WRIT CAN ISSUE—
CONSTITUTION OF INDIA, ART. 226.

" Sub-section (2) of section 8 of the Industrial Disputes Act, 1947, applies
both to single-member Industrial Tribunals as well as multi-member Tribunals.
Where a vacancy occurs in a single-member Tribunal, it will be open to the
appropriate Government to appoint another independent person as the Tribunal
under section 8(2) of the Act and such person may continue the proceedings
from the stage at which it was left by the previous incumbent,

- R~=14
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It will not be open to q varty to proceedin
. . . . . s be '

Z’ea;zzlt);r;a; ;;) zu:srtiztozft:te ,;lurz.?dzction of the Tribunaf for 7;‘;:: ;:stlzcrlnu:ti’:a;
botion for a1 waulde}:'av:vmg Zcquies.ced in the jurisdiction knowing fully
before the Tribunal itself en(aTZd p}:sz”':iic:'tm'isedﬂ;; i juriSdiCtidn
e a3 o is different in the ¢
o iun-);dicti ;i:eo(;etc’z;ug;oof the Court of first instance where the q::seti?:z c;;
bighoo Conr, o wh::: :Z:y :e raised .even at the stage of appeal to the
of the proceedings, t};e High C vt o O'f e > erparens o the face
o fo ot the L our.c may issue a writ of prohibition in spite of

ey e party 1.not.rcuse the question before the Tribunal itself.

KT geous Azp i;atlon 'No. 356 of 1956 (O. C. I

oo « M. Vakil for the petiticner.

ree and P, P. Khambatta for the respondents.

JUDGMENT

K. T. DEgsar, J—The petitioner ;i
Dock Lin: er 1s an employee of
pock Lim ;:;:l(.i r;j:};):j:nzj No. 3 herein. The petitioner itsh: xz::;gj oor;
Shei M. A2 hamon. Respondent No. 1 to the petition is
ndustrial Do, 191 ;cted as an Industrial Tribunal under the
The oot Dispu . . Resx?ondent No. 2 is the State of Bomb
r has prayed for the issue of a writ of certiorari oro:;n w?i:

in the natur i vy
. ature of a writ of certiorari or a direction or ord
ppropriate  writ under article 226 of the orcler and or other

respondent No. 1 callin
i g for the record of th
geference in (IT) 126 of 1954 and quashing and seit’
ated 20th September, 1956, made by respondent N :
;elated to‘the reference (IT) No. 126 of 1954 ntH
or a writ of. ?rohibition against responde.nt I\el
nat.ure of proh}bxtlon or an order or direction and/
Znt uIr\xIder 1art1c1e 226 of the Constitution of Ind;
ent No. 1 from acting as i i
dispute raised by the said Unioaxrx1 industrial Teib
The facts giving rise ¢ petiti
' o the pet
On 19th April, 1948, the Gove‘:it;zzxt}'

powers conferred by section 7

f the Ind i :
leased * ; ° ndustrial Di
?VI Merc;:nim;situ;iag Industrial Tribuna] co:nz;tteirsng ;;' 347’8 ‘;’.33
,B.A., LL.B, fo r. Salim
relation to which the C r the adjudication of industrial disputes in

Constitution against
proceedings of the
ng aside the award
0. 1 in so faras it
has further prayed
0.1 or a writ in the
or other appropriate
a restraining respon
unal in the industrial

briefly stated, are as under :
of Bombay in exercise of the

an order, dated 15th Se the provisions of the said Act.” By
) Ptember, 1954, the G .
exercise of the powers Confer ’ overnment Of BombaYc in

secti . ) red by CIHUS .
fon 10 of the Industrial Disputes Act, 1947 r(:;e::eiluxi?'wg o cOf
, in. disputes
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¢hat had arisen between respondent No. 3 and the workmen employed
under it for adjudication to the said Tribunal consisting of Shri Salim
M. Merchant. Mr. Merchant, thereafter, proceeded with the matter
and a number of meetings were held before him between November,
1954 and July, 1955. The said reference is Reference (IT) No. 126 of
1954. In the beginning of August, 1955, Mr. Merchant was appointed
a member of the Labour Appellate Tribunal with the result that his
services ceased to be available for the purpose of adjudication of the
disputes that had been referred to him as aforesaid. It is stated in the
petition that after the services of Mr. Merchant ceased to be available
as aforesaid, the hearing of the disputes was adjourned sine die. The
Dockyard Labour Union, of which the petitioner is a member, there-
upon wrote a letter dated 1st September, 1955, to the Honourable the
Minister of Labour, Bombay Government, for having the matter
transferred to another Industrial Tribunal. On 23rd September, 1955,
the Government of Bombay, in exercise of the powers. conferred by sub-
section (2) of section 8 of the said Act appointed Shri M. L Ahmadi,
respondent No. 1, in place of Shri Salim M. Merchant. - On 30th
September, 1955, the Assistant Secretary to the Government of Bombay,
Development Department, intimated to the General Secretary of the
Dockyard Labour Union that *“a successor to Shri Salim M. Merchant”
had been appointed. Thereafter, on 8th November, 1955, the Secretary
of the Industrial Tribunal gave notice inter alia to the General Secretary
of the Dockyard Labour Union that the matter would be taken up
“for further hearing before Shri M. L Ahmadi, Industrial Tribunal”
The further hearing of the disputes before respondent No. 1 commenced
on 28th November, 1955, and went on without any objection on the
part of the Union or of the petitioner. The Union appeared before the
Tribunal and the representatives of the Union were fully heard in the
matter. The hearing ended on 98th June, 1956. On 20th September,
1956, respondent No. 1 made his' award—Part 1. The award is a
lengthy document extending over 120 closely printed pages. The award
appears at pages 3895 to 4015 of the Bombay Government Gazette,
dated 18th October, 1956. Respondent No. 1 has left certain matters
for decision ata later stage and has given his reasons. therefor in
para 22 of the award. These matters relate to the classification . of
workmen under various categories in the event of the.company. and the
Union being unable to agree upon the appropriate category .in which
some of the workmen should be placed. On 25th October, 1956, the
petitioner filed the petition herein. A rule was issued by my brother

Tendolkar, J., on 5th November, 1956.
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Th . . . .
the ap ;P"ﬂCIPaI question raised before me relates to the validity of
contengednt}rfent of res*Dflndent No. 1 as an Industrial Tribunal. It is
the Indust:‘ ;ltD t.he appointment which is made under section '8(2) of
1al Disputes Act, 1947, is invalid, and that respondent No. 1

had no jurisdicti
tion to determine ;
a
been referred to him. ny of the disputes purported to have

Section 7 of th i
e Industrial Dis
Secti | putes Act, 1947, whi
constxtut;on of Industrial Tribunals provides as un‘derhlch relate fo che
. 1 :
. Ind‘;st r(ila)l ;I“geb ua;pplnofprla;e Government may constitute one or
: als for the adjudicatio i ial di i
accordance with the provisions of this Act " of Industrial disputes in

(2) A Tribunal sh ;
all consist of
membe . such number of in
where :; afrtl.]e appropriate Government may think fit to a de'Peﬂden;
y he ribunal consists of two or more memb ppoint, an
e appointed as the chairman thereof ers, one of them shall

(3) Where a Tribunal consists of one member only

and where it consists that memb
. of two or more . mbet
Tribunal, shall be a person who— members, the Chairman of the

(a) %s or has been a Judge of a High Court : or
Eb)) is or klxas been a District Judge: or '
¢) s qualified for appointment '

P . h as a Judge of a Hi h .
shall bteo zifii Zl;at no appointment under this sub-section8 tocam';'?ii)un 1
encept mith ok any person not qualified under clause (a) or cl ;
Tai e approval of the High Court of the State j clause (by

?:a vl&;s. or 1s intended to have, its usual seat ate in which the
membe)r (Ot;z a:thbunal con§ists of two or more ‘ members, every such
may be prescribed a::ndt behChalm.)an) shall possess such qual'ificatiyons as

, Where an industrial dispute affecting any banking

or insurance co i '
s b mpany 1s referred toa Tribunal
ay be a person who, » one of such members

. in the opini )
special knowledge of banki opinion of the appropriate Government, has
(5) A Tribunal a}:‘ Ing Or insurance, as the case may be ‘
. nal, where it consi )
notwithstanding the sists of two or more members, may act

casual an
d unforeseen absence of the chairman or

any other member

a .

office af » and when the chairman or oth :oins hi
e after such absence, er member rejoins his

) the proceedi .
Tnb\;:l.ftom the stage at which he s;“f:joz?(‘be continued before the
“t:.kzs)(zl)foffothe said Act pravides as u‘ndet :
. T .
Chairman or any othe:‘:e :::on fa \gcancy occurs in the office of the
Government shall. rofa Court or Tribunal ¢t i
+ in the case of a Chairman, and may 'inl:;e?z:offn::;

1] ap oln 1
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vacancy, and the proceedings may be continued before the Court or the
Tribunal so reconstituted from the stage at which the vacancy is filled.”

The appointment of respondent No. 1 was challengedin the petition
on the ground that respondent No. 1 was not qualified under clause (a)
or clause (b) or sub-section (3) of section 7 and that the approval of the
High Court of the State of Bombay was not obtained. The said conten-
tion has, however, been given up in view of the fact that the approval
of the High Court had been secured. The argument that was advanced
by Mr. K. T. Sule, the learned advocate for the petitioner, was that
section 8(2) under which the appointment of respondent No. 1 was made
was not applicable at all to a case where the services of a member
constituting a single-member Tribunal ceased to be available. He urged
that section 8(2) was applicable only in the case of a multi-member
Tribunal. According to him under section 8(2) if a vacancy occurred
in the office of the Chairman or any other member of a multi-member
Tribunal, then the appropriate Government could appoint another
person to fill the vacancy. According to him, the reference to the
Chairman indicated the existence of a multi-member Tribunal. He urged
that the words ‘any other member ' postulated the existence of the
Chairman, viz., a multi-member Tribunal. According to him, the only
power which the Government had ina case where the Tribunal consisted
of a single-member and he ceased to be available was to constitute a

fresh Tribunal under the provisions of section 7 of the said Act, and

that the Tribunal so freshly constituted would have to hear the matter
de-novo. It would not be open to such Tribunal to proceed from the stage
at which the matter had been left by the previous Tribunal. He urged
that if the Tribunal was not duly constituted, it had no jurisdiction to
decide any dispute and that any acquiescence or want of objection on
the part of the petitioner could not cure the defect and validiate the
proceedings before the Tribunal. What I have to determine is whether
under section 8(2) the words “a vacancy occurs in the office of the
Chairman or any other member............" necessarily imply that the
Tribunal must be one which had a Chairman, ie., a multi-member
Tribunal. Section 8 provides for the filling of vacancies and follows
section 5 dealing with the constitution of Boards of Conciliation,
section 6 dealing with the constitution of Courts of Inquiry and section 7
dealing with the constitution of Industrial Tribunals. Section 8(1)
deals with the vacancy in the office of the Chairman or any other
member of a Board ie., 2 Board of Conciliation constituted under sec-
tion 5. Section 8(2) deals with vacancies occurring in the office of the
Chairman or any other member of a Court, i.e,a Court of Inguiry

constituted under section 6, and in the office of the Chairman or any
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other member of a Tribunal, i.e., Tribunal constituted under section 7.-
In my view, all vacancies occurring in the Board of Conciliation, the
Court of Inquiry and the Industrial Tribunal are intended to be filled
under the provisions of section 8 and the new incumbent or incumbents
in office are entitled to proceed from the stage at which the matter was
left by the Board of Conciliation, the Court of Inquiry or the Tribunal
in which the vacancy had occurred. Under the provisions of section 8(1)
if all the members of a Board of Conciliation vacated office, it would
be open to the appropriate Government to fill in the vacancies. Similarly.
under section 8(2) if all the members of a Court of Inquiry vacated their
offices, it would be open to the appropriate Government to fill in the
vacancies. I do not see any reason why section 8(2) should be 50 inter-
preted that in case a member of ‘a single-member Tribunal vacated.
his office, Government could. not fill in the vacancy so caused. The
words ‘any other member ' appearing in section 8(2) mean * any member
other than the Chairman’ and are- applicable - where there is no Chair.
man by reason of the fact that no Chairman is required to be appointed
under the provisions of section 7, the Tribunal being a single-member
Tribunal. Section 8 was intended to provide for continuity of procee-~
dings so that proceedings which had taken place before a Board of
Conciliation, a Court of Inquiry or a Tribunal may not prove infructuous,
The construction which [ am putting on section 8(2) found favour with
the Division Bench of the High Court of Rajasthan consisting of the-
Honourable Chief Justice Wanchoo and Justice Dave, in M.S.U. Mills
v. Industrial Tribunal, A.I.R. 1954 Raj. 274. In this case, the Government,
of Rajasthan, in exercise of the powers conferred upon it by section 7 of
the Industrial Disputes Act, 1947, had constituted an Industrial Tribuy-
nal of one member on 2nd June, 1953, and had appointed Shri Mehta
on it for adjudication of certain industrial disputes referred to the Tribu-
nal. The notification in that case in paragraph 2 provided as under :
* The appointment is at pbresent sanctioned for the financial year 1953-54."
The Tribunal so appointed took up adjudication of disputes, but
the adjudication work was not finished till the end of the fina
1953-54, i.e., upto 31st March, 1954, On 2nd June, 1954, Government
issued another notification by which the words  the appointment is at
present sanctioned for the financial year 1953-54 " in the second para-
graph of the aforesaid notification were deleted with the result that
the Tribunal was intended to function irrespective of the financial year
1953-54. It was contended that the Tribunal ceased to have jurisdiction

after 31st March, 1954, and could not further hear the disputes after
2nd June, 1954. Chief Justice

Wanchoo, dealing with the matter
observed as follows (pp. 277-278) :

ncial year
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i x lates
‘ As section 7, Industrial Disputes Act contemp

esssenvee

. v e are, in our opinion, two stePs.
members undex SU:'SG‘;tt‘i";;ézi);la:xi t£11e&:stiﬁcation, we cannot agre«?tw;tg
though they. man ;enapplicant that the Tribunal also was cor,?t.lbﬁ:al
the Co?te.ntlon ; :'on The fact that it was a 'one-member ri e
for a limited dul:lri‘1 r;lak e the duration of the Tr.xbunal the same as th
could.not n«zclfsssme}’member appointed to the Trxbun.al. 821 Induserial
duratxc')Ix‘lh(i)sf \tvoeuld be clear from a reference f1:0 sectloat:] ; }(’ g;curs e
) i hat if any vac :
Disputes Act Thz:rs‘:?':e';‘trli(;;;:};iwi;e appropriate Government C::;Iy.
office of a0y me'mde endent person to fill the vacancy, f"nd t;efpro the
appoint another o uzd before the Tribunal so reconstitute ron;nion
ings may be’ Coﬂt;ﬂ vacancy is filled. This sub-section, in 01.1; opls A;
stage at which t e-member Tribunals and multi-member .Tn unazl t by
applies both to one ction 8 originally had three sub-sec.tlonsb a;l  they
a macter of fach s?iao:ed on amendment by two sub-sections, bu tion (2)
have now been 'ge‘;or exactly the same things as before. Sut?-sec(:l © o;e
view th'es'e provide d provided that, where a Tribunal consiste of one
as it originally sc;o;{ X p,c,ervices ceased to be available.‘the. aplprC eP o
peréon ony :xnll a1 oint another independent person 1n his pla o'inted.
(inoveri‘zzz;i;gz Shz;l)l be continued bef;l)re then:,:sl:r;es:;o:g) in the
the p . i e prese - Rl
‘This, in our P on Elﬁr?llasx?nglrso :vl?tid ngst dif?erence that now it 1118 le‘i::0 :g
case of one-?embce;)vemment to fill the vacancy or “not,l 1:3? t ;o o
the ?pproprlatﬁ n with a member is * may " and not el ber may
o mhc:r;n;'itill:’unal may continue even ;houlglh lf:h:OLeaZi’:y occurs
clear tha and when : :
cease to act for one ;Zas::pgﬁn;r;o::erh o lace, and the Tribunal :’:lyl
anoEer D he stage at which the case was f;vhen the vaca 1
then carry on from t therefore, no hesitation in coming to the conc .“i
was filled. We hfa ve’ticm of 2nd June, 1954, constituting an Indl;ftl‘lah
sion that tbe . lci any limit on the duration of the Tnbun%}l, t Oc;li
Ttib:lnlml 'dlfhzczitu?:tion of the member Shri Mehta to the period ending
it did limit i '
3st Macch, 1954 - sed into service the legislative h%story in connic-
Mr. Sul'e has pres The present section 8 has been 1ncor})oratedThy
tion with ;hls S: il:tn.XL of 1951 in place of the original section 8. e
the Amendmen

old sectioxllf8 f:sa:ri?i:“:f :the Chairman of a Board or of the Chairman
Y3 (1) t

. ilable at any

ber of a Court or Tribunal ceaseto be avaga'rman and
o che; memrce);riate Government shall, in the case of a chat v
time, the app i
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to fill the vacanc
y, and the proceedin
‘ gs shall i
Board, Court or Tribunal so reconstituted be continued before the

2)

services cease to be availabl
e the appropri
another i he s priate Governm ;
: : er independent person in his place, and the ent §hall appoint
ontinued before the person so appointed proceedings  shall be

(3) Where the services of any m
chaitman : ember or a Board o
appoint i:i‘{; Cni::-;e:e rtosbe g;/.axla.ble. the appropriate Go:ehrenrm:?l:nsl:hﬁ
person £o take his plae pe§1 ied in sub-section (3) of section 5 anotha
the Board so reconstit ' an" the proceedings shall be conti "
ated. inued before
M"- Sule urges that under the old sectio
provision dealing with the matter when the ’1:]
person only and that by not expressly providi '
section 8, the Legislature intended to effect v
o:if tha't s;action 80 as not to make the new sec:atic
of a single- i ;
or in thge S:;I;i:lr::;t ::1?)%?31' There is nothing in the Act XL of 1951
would help Mr. Sule. UxJ:icetrs atr;x: ieri)s\?i::om COIfmZCtion mieh it which
) ; ns ot the old secti i
¥3Z u];l:;vcx::scl ;htz:)tbm casi the services of the chairmactll soefc:(goﬁi? ;
to appoint a person ie i "y Gpvernment was under an oblj on
n his place to fill the vacancy. In th 2oon
other membe'r of a Court or Tribunal, Government had b of any
xcmderhno obligation to appoint a person in his place :ndas:;agx:t' qu*: o
ase, i )
b z;vie‘;zz.t;);naBSlncg;le-mernber Court or Tribunal, by sub-secti:n t(*;’;
another independen't overnment was under an obligation to appoint
ot ontain cpencent person in his place. The new section 8(2) does
oo it s Ovision COr_respondmg to the old section 8(2) in
s not considered desirable to make it obligator 3 aemuch
to appoint a person in place of a member of a Court oy '?‘n' b(Jovernmem;
xch SClc‘ur];: or Tribunal consisted only of one persoix rk:;ald'Where
wars- sc‘l‘l1 get;t for[f:?frf‘eoi tdhehomlssxon of the old section 8(2) such : :ﬁinm
to fill in the vacarclce t ;t Government could not appoint any Dersfe
embet only wnd y where the Court or Tribunal consisted of o .
qomber o'y and bee services of such m.ember were not available. Th ne
octod b o o san:'. warrant for this conclusion. The only .cha e
G e new ection 8 is that whereas under the Provisions ofnie
fill in the place of ;g;‘;oﬂé % fhe Covernment to SPPOIRE 2 perso o
singlo woent member wherfe the Court or Tribunal cons; o
er, now it is made optional on the Government so us)tzd ofa
o,

?, there was an express
ibunal consisted of one
for the same in the new
hange in the provisiong
on applicable in the case

- by the petitioner n
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In view of the construction which I have placed upon section 8, the
petstion fails on merits. As there are objections raised to the petition
and the same have been argued before me at some length, I will deal

with the same.
It is urged by Mr. M. J. C. Mistry, the learned counsel for

respondent No. 2, and by Mr. P. P. Khambatta, the learned counsel for
respondent No. 3, that the question as regards the jurisdiction of
respondent No. 1 was not at any time raised by the petitioner or by the
Union of which he is a member or by any other person before the
Tribunal consisting of Shri M. I. Ahmadi; that the petitioner and the
Union took the chance of obtaining an award in their favour, and that
finding that the same is against them, have now sought to question the
jurisdiction of Shri Ahmadi, and that the petitioner should not now be
permitted in a writ petition to raise such an objection. In support of
their contention both the said respondents have relied upon a decision
of a Division Bench of our High Court reported in Gandhinagar Motor
Transport Society v. State of Bombay, (1953) 55 Bom. L.R. 922. At page
923 of the said judgment it is observed as follows :

« Now, as we shall presently point out, the English Courts have
taken the view, and in our opinion rightly, that before a question of
jurisdiction is raised on a petition, objection to jurisdiction must be
¢aken before the Tribunal whose order is be challenged. It is not as if
ot challenging the jurisdiction of the Tribunal that
he confers jurisdiction upon that Tribunal if that Tribunal has no
jurisdiction. But what the English Courts have said is that the High
Court has been asked to exercise a special jurisdiction, not an ordinary
jurisdiction, and the High Court is entitled to know what the Tribunal
has to say on the question of jurisdiction which the petitioner wants to
agitate before the Court. There is another principle underlying this
view, and that is that the Tribunal which is brought before the Court
shall itself be given an opportunity to decide that it has no jurisdiction
before the High Courtis called upon to give its decision. It must be borne
in mind that in exercising its jurisdiction under articles 226 and 227 of
the Constitution the High Court is not exercising an ordinary jurisdiction.
It isalways open to a petitioner to assert hisrightsina suit properly filed,
but when he chooses to assert his rights by calling upon the High Court
to exercise its special jurisdiction, the High Court must itself lay down
certain principles for the exercise of that jurisdiction and must not make
the exercise of that jurisdiction a matter of ordinary occurrence. A suit
may well be filed within the period of limitation; the Judge trying the
suit does not non-suit the plaintiff because he came to Court towards
the end of the period of limitation; but this Court tells the petitioner,

R—~1s
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*‘you must i s
may ot ra?:emteh ;Soqi};lsst 'Court .expecl'1t1f>u51y ". Equally so a defendant
he may not raise the 1on f)f JUr1§d1<':t1c'm in the Court of first instance,
M2y postpons raisin ci;estlon Qf ]Ul'ls'dlcltion in the appellate Court, he
Privy Council or thegS e question of jurisdiction upto the stage of the
tion the highest Co upreme Court ' yet if the Court has no jurisdic-
and decidein i favt;rt mfthe land will allow the point to be raised
when the petitions ur of the de‘fendant. But the principle is different
ool tho petitioner .r ?‘CI);nes to this Court for a writ. The Court must
Tribunal. whose .d was open to you to raise that point before the
' order you are challenging. You have sat on the fence,

you have ta )
you e ken a chance of the Tribunal deciding in your favour, and it
pen to you now to come to us and ask for a writ.”

At .
page 924 of the said report a passage from the judgment of Mr.

usti :
iK.Bc.eegg vivslat:},:egor.t ed in Rex v. Williams : Phillips, Ex-parte, {1914]
o1 ated with approval The said passage is as follows (p615):
shew that he has trlz Ay ‘ruh'a that a party aggrieved must either
his affidavit that h: her:j his objection at the hearing below or state on
him to do so.” ad no knowledge of the facts which would enable
Id i s .
of the p(:t?fiirflr\:/dh? ?thmg in the petition or in the affidavit in support
of the facts which N vqould show that the petitioner had no knowledge
jurisdiction of th ;Vﬁu d have enabled him to raise the question of the
also been drawn :2 ribunal befpr.e respondent No. 1. My attention has
National Coal o ~0L ::drecent decision of the Patna High Court reported in
Bench of the Pagna I—i'th. P. Dave,[1956] 10 F.J.R. 255, where a Division
these authorities Mng Court has taken a similar view. In answer to
reported in Farquh r- Sule has drawn my attention to a judgment
Lord Hal quharson v. Morgan, [1894] 1 Q.B. 552. In that case
y ri: iEl'er has observed as follows (pp. 556-557) : at cas
the proceedlisnzzs'e' “{:th every disposition to decline to interfere with
In the county court on the ground that if it is possible

for a person to r i

ender himself inca

: pable of i ibition i
such a case as this, the appellant has done a:())p]ymg | mevrthalons com

§trained to decide that the writ must iss

ings on the order of the county court uef .
portion of the award which is in res et o
cultural Holdings Act. It has been lon oot ;)f
to the jurisdiction of an inferior coi N
Proceedings, it is immaterial by what SN
informed of such objection. e ®
the Crown and the due co

prohibiting the inferior coyy

I feel nevertheless con-
rohibit further proceed-
as it is applicable to that
matters outside the Agri-
that, where an objection
ars on the face of the
The court e nd by whom the court is
wtos o protect Fhe prerogative of

of the administration of justice by
t from proceeding in matters as to which it
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is apparent that it has no jurisdiction. The objection to the jurisdiction
does not in such a case depend on some matter of facts as to which the
inferior court may have been deceived or misled, or which it may have
unconsciously neglected to observe, and the judge of such court, there-
fore, must or ought to have known that he was acting beyond his
jurisdiction. I find no authority justifying the withholding of a writ of
prohibition in such a case. Under these circumstances reluctant as I am
to aid the appellant in this case, I am unable to resist the conclusion
that the writ ought to issue.”

Lopes, L.J., has in that very case drawn attention to the decision of
Lord Mansfield in Buggin v. Bennett, (1767) Burr. 2035, where Lord Mans-
field held that the Court was not bound to grant a prohibition to a party
who had acquiesced in the proceedings of the Court below, except where
the absence of jurisdiction was apparent on the face of the proceedings.
At page 559 of that Report Lopes, L.]., has observed as follows:

“The reason why, notwithstanding such acquiescence, a prohibition
is granted where the want of jurisdiction is apparent on the face of the
proceedings, is explained by Lord Denman in Bodenham v. Ricketts,
(1836) 6 N. & M. 170, to befor the sake of the public, lest ‘the case might
become a precedent if allowed to stand without impeachment’, and, I
will add for myself, because it is a want of jurisdiction of which the court
is informed by the proceedings before it, and which the judge should
have observed, and of which he himself should have taken notice.

“Now, if it were possible for him to do so, it is abundantly clear
that Mr. Farquharson has by his conduct precluded himself from claiming
the inter-position of the court in his favour. That he has acquiesced
in the proceedings is beyond dispute. I cannot imagine a stronger case
of acquiescence-.

“But I am of opinion that the award on the face of it discloses a
want of jurisdiction. It contains and deals with matters which are not
the subject of the Agricultural Holdings Act, matters outside that Act
and which cannot be enforced under the 24th section of that Act.

«In such circumstances, most reluctantly, I am compelled to hold
that the writ of prohibition must issue.”

Mr. Sule has further pointed out to me that the Tribunalis still to
function and that if the Tribunal had no jurisdiction to do so, he was
entitled to a writ of prohibition preventing the Tribunal from further
functioning, and that if for that purpose I came to the conclusion that
the Tribunal had no jurisdiction to act, I could not allow the award of
the Tribunal to remain unquashed. There is considerable force in the
argument of Mr. Sule. If I had come to the conclusion that the absence
of jurisdiction was apparent on the face of the proceedings, [ would
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Eave treared. the matter as an exception to the rule laid down by my
OoidSthg Chief Justice and Dixit, J. 1n the case of Gandhinagar Trans-
zfrtheozz)etg V. Ti;e State of Bombay (1953) 55 Bom. L.R. 922, and, in spite
claiming N the petitioner whereby he had precluded himself from
It o g e 1lnterp051t10n of the Court, issued the necessary writ.
9 of the Inl:ir:sligalllrggd on behalf respondents Nos. 2and 3 that section
ings. Sect; Isputes Act, 1947, isa bar to the present proceed-
“elf]txon 9 of the said Act provides as under :
as a membzro(r)(fiero.fa:ge ézPTODrlate.Government appointing any person
any manner.” » Lourt or Tribunal shall be called in question in
writ I\ﬁ: 'ascua}seeh\?rshzrrf ig tl“}at- this section is no bar to the Court issuing a
the Act and is actin : h nbu'na-l h:‘ls not been duly constituted under
to a decision of th Pg e ou; jurisdiction. He has drawn my attention
Mills v The Sta if u;]al? High Court reported in K. R. D. N. Weaving
Bhandari and Tucei unjab, [1953] 5 F.J.R. 402, where Chief Justice
manne: r(;:br:ir i;snﬁf Dulat have held that section 9 does not in any
appointing any erolgh Court from considering the validity of an order
writ under aritpicle I;zaes a member of.a Tribunal in proceedings for a
appointment of the Trib of the C'Onstlltution on the ground that the
Industrial Di ribunal was in violation of the provisions of the
rial Disputes Act, 1947. He has also drawn my attention to other
cases under similar provisions contained in other Act 10111 0 bet
necessary for me to deal with the various authorities cited Sl.) I:/I is o
in view of the fact that the power of the Court to issue y der
thllde 226. of Constitution is not disputed where the T:ib:;:; lilsnncen:
i 2 person iy a3 acting without jurisdiction. It is notdisputed that
section 9 would not qualified is appointed as a member of a Tribunal,
would come into lacu're che defect. What is urged is that section 9
of a Tribunal. '?‘hey 1ln the case of an irregularity in the appointment
upon a case reported ‘earged counsel for respondent No. 3 has relied
Assam 161, where Ch'l? . C Bez'barua v. State of Assam, A.I.R. 1954
relied upor; section ;e Jlgstlce Sarjoo Prosad and Justice H. Deka, have
ment of a member of aOITt.be purpose of curing the defect in the appoint-
section 8(2). Chief Justi o un.al when the appointment was made under
“if Govemme:ltu: Sarjoo Prosad, has observed as follows (p. 166) :
Government certainly ;Ve the power to constitute the Tribunal, as
exercised, the reference ave, 'and if that power has been in eftect
the omission to refer to to any irrelevant section in the notification or
the notification need n ar;ly relevant section is hardly material. In fact,
down in section 9(1 Y ave,referred to any section at all, It is laid
n 1) of the said Act that an order of the appropriate
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Government appointing any person as a member of the Board or
Tribunal shall not be called in question in any manner. Though the
language of the section is somewhat broadly worded and cannot override
the powers of this Court to question the appointment of persons not
possessing the requisite statutory qualification, the section is at any rate
a conclusive answer to the contention that the form of the:notification
affects the validity of the order appointing Mr. Gohain to constitute the
Tribunal.”

Relying upon that judgment it is urged that even if an appointment is
required to be made under section 7 and is made under section 8 (2) it is
a defect in procedure cured by section 9. [ find considerable difficulty
in accepting this argument. The difference between an appointment
under section 7 and an appointment under section 8 is that in the case
of an appointment under section 7 the Tribunal would have to proceed
de-novo as a new Tribunal whilst in respect of an appointment made
under section 8 the reconstituted Tribunal would have a right to proceed
with the matter from the stage where it had been left by the previous
holder or holders of the office. It is not necessary in these procedings
to decide the question. I am inclined to take the view that the defect
would not be cured by section 9.

There is one more point which was urged before me which remains
to be considered. It is that the award is in any event bad to the extent
that it gives reliefs which were not asked for and has reduced the basic
wage scales. My attention has been called to paragraphs 68, 70 and 77
of the award in this connection. Mt. Sule urged that it appears from
paragraph 68 that a semi-skilled workman was under the then existing
scales entitled to receive Rs. 1-10-5 under sub item (iii) as shown at page
3969 of the Gazette, whereas a semi-skilled workman under Grade I was
entitled to receive Rs. 1-9-6 as appears at page 3976 of the Gazette which
constituted a reduction. He has similarly drawn my attention to what
appears at page 3972 of the Gazette in connection with the scales for
workmen in the skilled category. Sub-item (ii) on that page shows the
minimum to be Rs. 2-1-7 whilst at page 3976 in the Gazette for skilled
workmen in Grade I the minimum is Rs. 2-0-0. He has further invited
my attention to page 3972 where it appears that the 6th item shows the
minimum for workmen in the skilled category to be Rs. 3-7-2 whilst the
minimum provision for the highly skilled workmen at page 3976 is
Rs. 3-6-0. There is no substance in this contention. What appear at
pages 3969 and 3972 of the Gazette are the scales of pay according to each
category of workmen as shown by the company while the scales shown
at page 3976 relate to the new categories of workmen to be constituted
under the provisions of the award. Mr. Sule has failed to satisfy me
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that any reduction has in fact been made. At page 3982 of the said
Gazette, however, it has been expressly stated as under:

“If the present wage (including additional pay) of a workman is

higher than the wage that he would be entitled to under the prescribed
scale and the directions given above, he shall continue to draw that
higher wage.”
When this was pointed out by Mr. Mistry, Mr. Sule urged that the
award would affect future workmen. Mr. Sule has not seriously pressed
this contention. The petitioner is, in any event, not entitled to urge
such a contention in a writ petition.

[IN THE SuPREME COURT OF INDIA.)
STATE OF BIHAR
v.
D. N. GANGULI AND OTHERSs.
T. L. Venkatarama Aiyar, P. B. Gajendragadkar and
A. K. Sarkar, JJ.
August 22, 1958.

INDUSTRIAL DiISPUTES ACT, 1947, SECTION I10(1)—REFERENCE OF
INDUSTRIAL DISPUTE TO TRIBUNAL—RIGHT OF APPROPRIATE (GOVERN-
MENT TO CANCEL OR SUPERSEDE ORDER OF REFERENCE-—APPLICABILITY

OF SECTION 21, GENERAL CLAUSES AcT, 1897.

Once a reference of an industrial dispute has been made by the appro-
priate Government under section 10(1) of the Industrial Disputes Act, 1947,
to an Industrial Tribunal, there is no express or implied power in the Govern-
ment to cancel or supersede the order of reference. Section 21 of the General
Clauses Act, 1897, is not applicable to the provisions of section 10(1) of the

Act.

(Ther Lordships have not dealt with the power of the Govrenment to

amend or add to a reference made under section 10(1) of .the Act.)

Civil Appeals Nos. 358 and 359 of 1957. The Judgment of the Patna
High Court from which these appeals arose is reported at 10 F.J.R. 205.

J. N. Banerjee (R. C. Prasad, with him) for the State.

B. C. Ghose (P. K. Chatterjee, with him) and M. C. Setalvad (N.C.

Chakravertty and B. P. Maheshwari, with him) for the respondent.
JUDGMENT

The following Judgment of the Court was delivered by

GAJENDRAGADKAR, J.—Where an industrial dispute has been
referred to a Tribunal for adjudication by the appropriate Government
under section 10(1)(d) of the Industrial Disputes Act, 1947, (XIV of 1947)
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can the said Government supersede the said reference pending adjudica-
tion before the Tribunal constituted for that purpose? That is the short
question which falls to be considered in these two appeals by special
leave. The question arises in this way: On 8th October, 1954, by
Notification No. III/D1-1602/54-L-15225, the Government of Bihar
referred an industrial dispute between the management of the Bata
Shoe Co. Ltd., Dighaghat (Patna) and their 31 workmen, mentioned in
annexure 'A’, in exercise of the powers conferred on the said Government
by section 7 read with section 10(1) of the Act. The dispute was
whether the dismissal of the workmen in question was justified ; if not.
whether they were entitled to re-instatement or any other relief. For
the adjudication of this dispute, an Industrial Tribunal with Mr. Ali
Hassan as the sole member was constituted. This was reference No. 10
of 1954. Then, on 15th January, 1955, by Notification No. III/DI-1601-55
L. 696, a similar industrial dispute between the same Bata Company
and its 29 other workmen was referred by the Government of Bihar to
the same Tribunal. This was reference No.1 of 1955. While the
proceedings in respect of the two references, which had been consoli-
dated by the Tribunal, were pending before it and had made some
progress, the Government of Bihar issued a third Notification
No. III/D1-1601/55-L-13028 on 17th September, 1955, by which it
purported to supersede the two earlier notifications, to combine the said
two disputes into one dispute, to implead the two sets of workmen
involved in the two said disputes together, to add the Bata Mazdoor
Union to the dispute, and to refer it to the adjudication of the Industrial
Tribunal of Mr. Ali Hassan as the sole member. The dispute thus
referred to the Tribunal was, “Whether the dismissal of the 60 workmen,
mentioned in annexure ‘B’, was justified or unjustified; and to what
relief, if any, those workmen are entitled?” On receipt of this notifica-
tion, the Tribunal passed an order on 19th September, 1955, cancelling
the hearing of the two prior references which had been fixed for 3rd
October, 1955, and directing that the files of the said references should
be closed.

The Bata Company and its workmen then filed two separate
applications before the High Court of Judicature at Patna under
articles 226 and 227 of the Constitution and prayed that the last notifi-
cation should pe quashed as being illegal and ultra vires. These two
applications were numbered as M.J.C. Nos. 546 and 590 of 1955 respec-
tively. On 4th April, 1956, the High Court held that the Government
of Bihar had no power or authority to supersede the earlier notificatians,
allowed both the applications and issued a writ in the nature of certiorari
quashing the impugned notification of 17th September, 1955, and also a
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workmen attended the factory in spite of the threats of the strikers.
The strike was declared illegal by the appellant under section 23(c) of
the Act. Subsequently, the company served the strikers with charge
sheets and in the end, 274 workmen, including the sixty workmen in
question, were dismissed from service by the company. Thereafter, the
union entered into negotiations with the company, as a result of which
it was agreed that 110 strikers would be employed by the company in the
same manner in which 76 strikers had already been employed by it. It
was further agreed that 30 strikers were to remain dismissed and not
considered eligible for employment or for any benefits. In regard to the
remaining 30 strikers, the company agreed to consider their cases later
on for re-employment. During these negotiations, these sixty workmen
in question did not make any demand to the management for re-instate-
ment either individually or collectively, nor was their case raised by any
other organisation or body of workmen. In the result, so far as the union
was concerned the dispute regarding the whole body of strikers who had
been dismissed by the company came to an end by virtue of the agree-
ment between the company and the union.

Notwithstanding this agreement, Mr. Sinha, the Conciliation Officer,
wrote to the company on 3rd September, 1954, that he desired to hold
conciliation proceedings in respect of some of the dismissed workmen.
The dispute raised by thesixty workmen was not sponsored by any
organisation or body of workmen. In fact the secretary of the union
wrote to the Commissioner ot Labour on 22nd September, 1954, that he
strongly objected to the alleged dispute of sixty workmen being referred
to adjudication. It was under these circumstances that the appellant
issued the first two notifications on 8th October, 1954 and 15th

January, 1955. .

On 30th May, 1955, the union made an application before the
Tribunal alleging that the majority of the workmen were opposed to the
re-instatement of the sixty workmen in question and consequently it had
interest in the proceedings before the Tribunal. Two applications were
made before the Tribunal by other workmen to be joined to the proceed
ings on the ground that they were opposed to the re-instatement of the-
workmen whose cases were pending before the Tribunal. All these
applications were rejected by the Tribunal.

It would appear that Mr. Fateh Narain Singh then moved the
Department of Labour, Government of Bihar, and it was appatently
pursuant tothe representation made by him that the third notification
was issued by the appellant superseding the first two notifications and
referring the whole dispute afresh to the Industrial Tribunal with the

R—16
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material provisions before deciding whether by the application of the
rule of construction enunciated by section 21, the appellant’s contention
is justified that the power to cancel the reference made under section
10(1) can be said to vest in the appropriate Government by necessary
implication. If we come to the conclusion that the context and effect
of the relevant provisions is repugnant to the application of the said
rule of construction, the appellant would not be entitled to invoke the
assistance of the said section. We must, therefore, proceed to examine
the relevant provisions of the Act itself.

It is clear that the policy of the Act is to secure and preserve good
relations between the employers and their workmen and to maintain
industrial peace and harmony. It is with this object that section 3 of
the Act contemplates the establishment of the Works Committees
whose duty it is to promote measures for securing and preserving
amity and good relations between the employers and the workmen. If
the Works Committee is unable to settle the disputes arising between
the employer and his workmen, Conciliation Officers and the Boards of,
Conciliation offer assistance to the parties to settle their disputes.
Sections 3, 4, 5, 12 and 13 refer to the working of this machinery con-
templated by the Act. It is only where the conciliation machinery
fails to bring about settlement between the parties that the Act contem-
plates compulsory adjudication of the industrial disputes by Labour
Courts and Tribunals as the last alternative. The appropriate Govern-
ment is authorised to constitute Labour Courts and Tribunals under and
subject to the provisions of section 7 and section 7A respectively.
It is in respect cf the compulsory adjudication that under section 10,
the appropriate Government is given wide discretion to decide whether
or not thedispute between the employer and his employees should be
referred to the Board, Court or Tribunal. Section 10(1)(d) provides inter
alia that where the appropriate Government is of opinion that any indus-
trial dispute exists or is apprehended, it may at any time, by order in
writing refer the dispute to a Tribunal for adjudication. The condition
precedent for the reference to the industrial tribunal is that the approp-
riate Government must be satisfied that an Industrial Dispute exists or is
apprehended. It is not in every case where the parties allege the existence
of an industrial dispute that a reference would be made under section
10(1); it is only where the test of subjective satisfaction of the
appropriate Government is satisfied that the reference can be made.
Thus it is clear that the appropriate Government is given an important
voice in the matter of permitting industrial disputes to seek adjudication
by reference to the Industrial Tribunal. But once an order in writing is
made by the appropriate Government referring an industrial dispute to
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utility service whena notice under section 22 has been given, unless it
considers that the notice has been frivolously or vexatiously given, or
that it would be inexpedient to refer the dispute. This proviso
indicates that in regard to a dispute relating to public utility concerns
normally the Government is expected to refer it for adjudication. In
such a case if the Government makes the reference it is difficult to
appreciate that it would be open to the Government pending the
proceedings of the said reference before the Industrial Tribunal to
cancel the reference and supersede its original order in that behalf.
Section 10, sub-section (2) deals with the case where the parties to an
industrial dispute apply to the appropriate Government in the prescribed
manner, either jointly or separately, for a reference of the dispute to
the appropriate authority, and it provides that in such a case if the
appropriate Government is satisfied that the persons applying represent
the majority of each party it shall make the reference accordingly. In
such a case all that the Government has to satisfy itself about is the fact
that the demand for reference is made by the majority of each party’
and once this condition is satisfied, the Government is under obligation
to refer the dispute for industrial adjudication. It is inconceivable that
in such a case the Government can claim power to cancel a reference
made under sections 10(2). Indeed in the course of his arguments,
Dr. Bannerjee fairly conceded that it would be difficult to sustain a
claim for an implied power of cancellation in respect of a reference
made under sections 10(2).

There is another consideration which is relevant in dealing with
this question. Section 12 which deals with the duties of the Concilation
Officer provides in substance that the Conciliation officer should try his
best to bring about settlement between the parties. Ifno settlement is
Conciliation Officer has to make a report to the
appropriate Government, as provided in sub-sections (4) of section 12.
This report must contain a full statement of the relevant facts and
circumstances and the reasons on account of which in the opinion of the
officer the settlement could not be arrived at. Sub-section (5) then
lays down that if, on 2 consideration of the report, the appropriate
Government is satisfied that thereis a case for reference to a Board,
Labour Court, Tribunal or National Tribunal, it may make such a
Where the appropriate Government does not make such a
reference it shall record and communicate to the parties concerned its
reasons therefor. This provision imposes on the appropriate Govern-
ment an obligation to record its reasons for not making a referer'lce after
receiving a report from the Conciliation Officer and to communicate the
said reasons to the parties concerned. It would show that when the

arrived at, the

reference.
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efforts of the Concilation Officer fail to settle a dispute, on receipt of
the Conciliation Officer's report by the appropriate Government the
Government would normally refer the dispute for adjudication: but if‘ the
Govgrnment 1s not satisfied that a reference should be made, it ig
required to communicate its reasons for its decision to the parties
concerned. If the appellant’s argument is accepted, it would mean that
even after the order is made by the appropriate Government under
S(?cFion 10(1), the said Government was cancel the said order without
glv%ng any reasons. This position is clearly inconsistent with the
po!1cy underlying the provisions of section 12(5) of the Act. In our
opinion, if the Legislature had intended to confer on the ap.propriate
Government the power to cancel an order made under section 10(1)
the Legislature would have made a specific provision in that behalf and'
would have prescribed appropriate limitations on the exercise of th
said power. )
' It is, however, urged that if a dispute referred to the Industrial
Tribunal under section 10(1) is settled between the parties, the onl
remedy for giving effect to such a compromise would be to ‘cancel thy
reference and to take the proceedings out of the jurisdiction of t:he
Industrial Tribunal. This argument is based on the assumption that the
Industrial Tribunal would have to ignore the settlement by the parti :
of their dispute pending before it and would have to make an aw:rd l:s
th'e merits in spite of the said settlement. We are not satisfied tha[::
this argument is well-founded. It is true that the Act does not contain
any prowsign specifically authorising the Industrial Tribunal to record
a compromise and pass an award in its terms corresponding to the
provisions of O.XXIII, r. 3 of the Code of Civil Procedure. But it
would .be. very unreasonable to assume that the Industrial -Tribunal
.would insist upon dealing with the dispute on the merits even after it is
informed that the dispute has been amicably settled between the parties
We have already indicated that amicable settlements of industriai
dls'putes wl?ich generally lead to industrial peace and harmony are the
primary objects of this Act. Settlements reached before the Conciliation
Officers or Boards are specifically dealt with by sections 12 (2) and
13(3) and the same are made binding under section 18. There can
theFefore. be no doubt that if an industrial dispute before a Tribunal is's
amlcabl.y settled, the Tribunal would immediately agree to make an
award in terms of the settlement between the parties. It was stated
before us at. thebar that innumerable awards had been made by Industrial
Trlbun.als n term's of the settlements between the parties. In this
connexion we rgay incidentally refer to the provisions of section 7(2)(b)
of the Industrial Disputes (Appellate Tribunal) Act, 1950, (XLVIII of
1950), which expressly refer to an award or decision of an Industrial
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Tribunal made with the consent of the parties. It is true that this Act
is no longer in force; but when it was in force, in providing for appeals
to the Appellate Tribunal set up under the said Act, the Legislature had
recognised the making of awards by the Industrial Tribunals with the
consent of the parties. Therefore, we cannot accept the argument that
cancellation of reference would be necessary in order to give effect to
the amicable settlementof the dispute reached by the parties pending
proceedings before the Industrial Tribunal,

In this connexion it may be relevant to refer tosome other pro-
visions of the Act, which impose restrictions on the parties during the
pendency of the reference proceedings. Under section 10 (3), where an
industrial dispute has been referred to an Industrial Tribunal, the appro-
priate Government may by order prohibit the continuance of any strike
or lock-out in connexion with such dispute which may be in existence on
the date of the reference. Similarly, under section 33, during the
pendency of the proceedings before an industrial tribunal, no employer
shall (a) in regard to any matter connected with the dispute, alter, to the
prejudice of the workmen concerned in such dispute, the conditions of
service applicable to them immediately before the commencement of such
proceedings or (b) for any misconduct connected with the dispute,
discharge or punish, whether by dismissal or otherwise, any workmen
concerned in such dispute, save with the express permission in writing
of the authority before which the proceeding is pending. Failure to
comply with the provisions of section 33 (1) is made punishable under
section 31 of the Act. These provisions show that during the pendency
of the proceedings before the Industrial Tribunal the parties to the dispute
are expected to maintain status quo and not to take any action which
would disturb industrial peace or prejudice a fair trial before the Indus-
trial Tribunal. If the power to cancel a reference made under section
10(1) is held to be implied, the proceedings before the Industrial Tribunal
can be terminated and superseded at any stage and obligations and liabi-
lities incurred by the parties during the pendency of the proceedings
would be materially affected. It is because all these provisions are intended
to operate as a self-contained Code governing the compulsory adjudication
of industrial disputes under the Act, that section 15 enjoins upon the
Industrial Tribunals to hold their proceedings expeditiously and to
submit their awards as soon as it is practicable on the conclusion of the
proceedings to the appropriate government. Thus time is usually of
essential importance in industrial adjudications an_d ) tlfe Act imposes
an obligation on the industrial tribunals todeal with their proceedings
possible. If the appropriate Government has by

as expeditiously as _ :
cancel its order passed under section 10(1), the

implication the power to
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Proceedings before the Industrial Tribunal would be rendered wholly
ineffective by the exercise of such power.

Apart from these provisions of the Act, on general principles it
seems rather difficult to accept the argument that the appropriate
Government should have an implied power to cancel its own order made
ufxder section 10(1). If on the representation made by the employer or
his workmen the appropriate Government considers the matter fully and
reaches the conclusion that an industrial dispute exists or is apprehended
and then makes the reference under section 10(1), there appears to be no
reason or principle to support the contention that it has an implied
power to cancel its order and put an end to the reference proceedings
initiated by itself. In dealing with this question it is important to bef
in mind that power to cancel its order made under section 10(1) whicll;
the appellant claims, is an absolute power ; it is not as if the | p'ower to
c:?.ncel 1r.np1ies the obligation to make another reference in respect of the
dispute in guestion; it is not as if the exercise of the power is subject to
the condition that reasons for cancellation of the order should be set
ouF. If the power claimed by the appellant is conceded to the appro-
prlat'e Government it would be open to the appropriate Government to
termmatel the proceedings before the Tribunal at any stage and not to
re'fer tl_)e md'ustrial dispute to any other Industrial Tribunal at all. The
fixscretlon given to the appropriate Government under section 10(1)
in the matter of referring industrial disputes to Industrial Tribunals is
very w1‘de; but it seems the power to cance which is claimed is
wider still; and it is claimed by implication on the strength of section 21
of the General Clauses Act. We have no hesitation in holding that the
rule qf construction enunciated by section 21 of the General Clauses
Ac?t_ inso far as it refers to the power of rescinding or cancelling the
original order cannot be invoked in respect of the provisions of section
10(1) of the Industrial Disputes Act.

It .would now be necessary to refer to the decisions to which our
attention was invited in the course of arguments. For the appellant
Dr. Bannerjee has strongly relied on the decision of this court in Minerva
Mills ‘Ltd. v. Their Workmen [1954]5 F.J.R. 616 He contends that
Mahajan, J., who delivered the judgment of the court, has express!
observed in his judgment that from the relevant provisions of the Aci

‘It could not be held that it was implicit in section 7 that the Govern
ment coul'd not withdraw a dispute referred to a Tribunal or mak;_
the appointment of a Tribunal for a limited period of time." The
argument is that this observation shows that the Government c;;n ith
dréw a pending reference from one Tribunal and refer itt other
Tribunal, and according to the appellant, that is exactl ? hother
dome b 1o ol ¢ , ct y what has been
present case. In the case of Minerva Mills Lid.,
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however, the question about the implied power of the appropriate
Government to cancel its order made under section 10 did not arise for
consideration. The point which was raised by the appellant was that
the Government had no power to appoint a Tribunal for a limited dura-
tion : and the argument was that if industrial disputes are referred to
a Tribunal, all the said disputes must be determined by the said
Tribunal and not by any other Tribunal, notwithstanding that the
appointment of the original Tribunal was for a limited duration. The
first Tribunal in the said case had been appointed on 15th June, 1952,
and some industrial disputes had been referred to it. The Tribunal
was appointed for one year. During its tenure the Tribunal disposed
of some of the disputes referred to it, but four disputes still remained
undisposed of. For disposing of these references, a Second.Tribunal was
appointed on 27th June, 1952. The validity of the constitution of the
second Tribunal was impugned by the appellant and it was urged that
it is the first Tribunal alone which can and must try the remaining
disputes. This argument was rejected by this court, and it was held that
it was perfectly competent to the appropriate Government to appoint a
Tribunal for a limited duration. It would be noticed that in this case
there was no question of cancelling an order made under section 10(1).
The said order remained in force, and the only step which the Govern-
ment took was to make an order constituting a fresh Tribunal to dispose
of the references which had not ceen adjudicated upon by the First
Tribunal. It wason these facts that this court took the view that it
was competent to the Government to refer the said remaining disputes
for adjudication to the second Tribunal. Strictly speaking there was no
occasion to withdraw any dispute from the First Tribunal ; the first
Tribunal had ceased to exist; and so there was no Tribunal which
could deal with the remaining disputes already referred under
section 10(1). That is why the Government purported to appoint a
second Tribunal to deal with the said dispute. In our opinion. the
decision in the Minerva Mills Ltd. cannot be cited in support of the
_proposition that the appellant has power to cancel the order of reference
made by it under section 10(1).

The decision of this court in Strawboard Manufacturing Co. Ltd., v.
Gutta Mills Workers' Union [1953] 4 F.J.R. 456, is then cited in support
of the proposition that the appellant has implied power to cancel its order
section 10(1). In this case, the Government of the State of Uttar Pradesh

had referred an industrial dispute to the Labour Commissioner on 18th
February, 1950, and had directed the Commissioner to make his award
not later than 5th April, 1950. While the proceedings were _pending

R—17
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before the Commissi
ommissioner, two additional i
Ultima ) nal 1ssues were referre i
validiatt:clly‘lfhe ;szxrd was made on 13th April, and it was sovji hio nw
Pradech on ZGtchlssge of a notification by the Governor if Ltlo >
: pril, by which the time for making the awar:i s
was

il, 1950. This Court held that the

, .de be'yond the period prescribed
: was,l.v91d. It is, however, argued that in
e validity of the award it was observed by

u[ : : (} ment

specified in the original order inad

cancelled the ' 't Inadequate for the purpose it should

referting al thepgsesvul:suio n;t1f1cat19n and issued a fresh not:?fli(ci:all?;’;

of time within which hy we. adjudicator aud specifying a fresh period

didnot adapt that eonrs » as to make his award. The State Government
e.” As weread the judgment, we are not inclined

to accept the appellant’s ass i
fo act Ppellant's assumption that the a j i
lew accepted by this Coyrt  comtot 1 ey presses

by tbe original notification
dealing with the question of
Das, J., (as he then was),

appellant. If that be th
. the true positi
t}fxeshe observations. It is concelc)l(e)csilttl;::; the qomey can be based o
of the a 1 ;
of ¢ ppr.opnate vaernment to cancel ap
o sect1.on 10(1) did not sones : : order of reference made
) The third decision to which r
the appellant’s case is the decjsi
, : . ecision of Bishan Nara; i
ijorRkers Unzon‘ Amrztsar v, The State Df Pun.a;)aln' Jq n The Textde
J.R. 246. Bishan Narain, J, e others,  [1957) 12

view that
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conscious of the fact that * this conclusion may have the effect of
weakening a trade union's power of negotiation and may encourage the
individual firms to deal directly with its (their) own workmen but it is
a matter of policy with which I have nothing to do in these proceedings.”
In dealing with the present question, we would not be concerned with
any questions of policy. Nevertheless, it may be pertinent to state that
on the conclusion which we have reached in the present case there
would be no scope for entertaining the apprehensions mentioned by the
learned Judge. As we have already indicated, the scheme of the Act
the conduct and final decision of the
Industrial Dispute to the Industrial Tribunal once an order of reference
is made under section 10(1) by the appropriate Government. We must
accordingly hold that Bishan Narain, J., was in error in taking the view
that the appropriate Government has power to cancel its own order
made under section 10(1) of the Act.

The decision of the Kerala High Court in Iyyappen Mills (Private)
Ltd., Trichur v. State of Travancore-Cochin and others, [1958] 1 L.L.J. 50,
is not of much assistance because in this caselthelearned;Judgesappear to
have taken the view that the first Tribunal before which the industrial
dispute was pending had ceased to exist at the material time when the
dispute was referred by the Local Government for adjudication to the
Second Tribunal. If that be the true position, the conclusion of the
learned Judges would be supported by the decision of this court in

Minerva Mills Ltd. i i
Then, in regard to the observations made by Sinha, J., in

Harendranath Bose v. Second Industrial T ribunal, [1958] 14F.J.R. lf15, i't is
clear that the learned Judge was in error in seeki‘ng to support his view
that the appropriate Government can cancel' its order ma?de und‘er
section 10(1) by the observations found in the judgment of this court in
Strawboard Manufacturing Co. Ltd., [1953]4 F.J.R. 456. We have already
stated that the said observations are reall?r a part of the arguments
urged by the appellant before thc;sJC;)urtAm that case and are not obiter
; the learned Judge.
ObservamlmstT::Ieet?which reference must be made is the decision of
. The :: CJ., and Venkatarama Aiyar, J.. in South India Estate Labour
aJa[pannov isation v. The State of Madras [1954]15 F.J-R. 648. In
Re‘latzons 1‘3‘;‘/I dras Government had purported to amend the reference
this case Fhe da section 10 of the Act and the validity of this amend-
made by it unn . ed before the Court. This objection was repelled on
ment was cha en?t would be open to the Government to make an
the ground that fonence concerning any matter not covered by the
independen; er:;re That it took the form of an amendment to the
previous reteréite:

plainly appears to be to leave



132 FACTORIES JOURNAL REPORTS [VoL. XV

existing reference and not additional reference is a mere technicality
which does not merit any interference in the writ proceedings. The
objection was one of form and was without substance. It would thus
appear that the question before the Court was whether the appropriate
Government can amend the reference originally made under section 10
so far as the new matters not covered by the original reference are
concerned, and the Court held that what the appropriate Government
could have achieved by making an independent reference, it sought to
do by amending the original reference itself, This decision would not
assist the appellant, because, in the present case We are not considering
the power of the Government to amend, or add to
under section 10(1). Our present decision is con
question as to whether an order of reference ma
Government under section 10(1) can be sub:
superseded by it.

We must, therefore, confirm the finding made by the learned Judges
of the High Court at Patna, that the notification issued by the appellant
cancelling the first two notifications is in valid and ultra vires.

That takes us to the question as to the form in which the final
order should be passed in the present appeals. The High Court has
purported to issue a writ of cerfiorari against the State Government
quashing the impugned notification. It has, however, been held by this
Court in The State of Madras v. C. P. Sarathy, (1952] 4 F.J.R. 431, that in
making a reference under section 10(1) the appropriate Government is
doing an administrative act and the fact that it has to form ap opinion

rial dispute as a preliminary step
t make it any the Jess administra-

» a reference made
fined to the narrow
de by the appropriate
sequently cancelled or

to the discharge of its function does no

tive in character. That being so, we think it would be more appropriate
to issue a writ of mandamus against the appellant in respect of the
impugned notitication. We would also like to add that since the first
two industrial disputes referred by the appellant under the first two
notifications have remained pending before the Tribunal for a fairly long
time, it is desirable that the Tribuna] should take up these references on
its file and dispose of them as expeditiously as possible.
In the result, the appeals fail and must be dismissed with costs,
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