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MYSORE EMPLOYEE'S STATE INSURANCE COURT RULES, 1952—
AMENDMENTS

Notification No. LLH 140 LBW 57, dated Bangalore, 1oth Jume, 1958.%

In exercise of the powers conferred by sub-section (1) of Section g6 of
the Employees’ State Insurance Act, 1948 (Central Act XXXIV of 1948),
the Government of Mysore hereby makes the following amendments to the
Mysore Employees’ State Insurance Court Rules, 1952, the same having
been previously published in Notification No. LLH 140 LBW 57, dated the
13th March, 1958, as required by the same sub-section of the said section,
namely :—

Amendment,

In the Mysore Employees State Insurance Court Rules, 1952.—

(1) In sub-rule (1) of Rule 1, for the words ~Short title and com-
mencement” the words «Short title, extent and commencement” shall be
substituted.

(2) After sub-rule (1) of Rule 1, the following shall be substituted as
sub-rule (2) viz.,

«(2) They shall extend to the whole of the State of Mysore”.

(3) Sub-rule (2) of Rule 1 shall be renumbered as sub-rule (3) and
shall be substituted as follows :—

#(3) They shall come into force on such date ag Government may
by notification in the Mysore Gazette, appoint.” )

(4) Insub-rule (1) of Rule 17 and the proviso to the said sub-rule for
the words “twelve months”, the words ‘‘three years” shall be substituted.

(5) After Rule 47 of the said Rules, the following shall be added, viz.,

“48. Repeal and Savings.

(1) The Madras Employees’ Insurance Court Rules, 1951, as in force
in the Madras area,

(2) The Hyderabad Insurance Court Rules, 1955, an in force in the
Hyderabad area,

(3) The Coorg Employees’ Insurance Court Rules, 1950, as in force
in the Coorg District,

(4) The Bombay Employees’ Insurance Court Rules, 1951, asin
force in the Bombay area,

are hereby repealed :

Provided that the provisions of Section 6 of the General Clauses Act,
1897 (Central Act X of 18g7) shall be applicable as regards such repeal :

Provided further that anything done or any action taken under any of
the repealed rules shall be deemed to have been done or taken under the
corresponding provisions of these rules.”

BIHAR FACTORIES RULES, 1950—AMENDMENTS
Notification No, II|FI-1075/58-L.—11988, dated the 15th July, 1958*

In exercise of the powers conferred by the Factories Act, 1948 (LXIII
of 1948), the Governor of Biharis pleased to make the {ollowing amendments
to the Bihar Factories Rules, 1950, the same having been previously
published as required under section 115 of the said Act,

+Mys. Govt, Gaz, 19-6-58, Pt-1V-IC, p. 1843.

*Bihar Gaz., 3-y5-58,Pt. 11, p. 2621

S—8
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AMENDMENTS

1. Inrules 4, 7and 12 of the Bihar Factories Rules, 1950 (hereinafter
referred to as the said Rules), for the words and figure « Form no. 37 the
words and figure «« Form no. 2" shall be substituted.

2. After rule 78 of the said Rules, the following rules shall be
snserted, namely :—

78A. Computation of the cash equivalent of concessional sale of foodgrains,
eic—The cash equivalent of the advantage accruing through the
concessional sale to worker of foodgrains and other articles shall be
computed at the end of every wage period fixed under the provisions of
the Payment of Wages Act, 1936 (IV of 1936).

78B. Cash equivalent of concessional sale of foodgrains allowed for
overtime work.—For the purpose of computing cash equivalent of the
advantage accruing through the concessional sale to a worker of foodgrains
and other articles, the difference between the value of foodgrains and other
articles at the average rates prevailing during the wage period in the
nearest market, in which such worker worked overtime and value of food-
grains and other articles supplied at concessional rates, shall be calculated

and allowed for the number of overtime hours during which he worked
overtime.

Note.—This rule shall not apply to any Rajlway Factory, whose alternative method
of computation has been approved by the State Government.

3. After rule 87 of the said Rules, the following rule shall be inserted,
namely—

87A. Calculation of cash equivalent of the advantages accruing through
concessional sale of foodgrains in respect of worker proceeding on leave.—The
cash equivalent of the advantage accruing through the concessional sale of
foodgrains and other articles payable to workers proceeding on leave shall
be the difference between the value at the average rates in the nearest
market prevailing during the month immediately preceding his leave and
the value at the concessional rates allowed of foodgrains and other articles
he is entitled to.

Explanation.—For the purpose of calculating the cash equivalent,

monthly average market rate of foodgrains and other articles shall be
computed at the end of every month.

4. For sub-rule (1) of rule 88 of the said Rules, the following sub-

rule shall be substituted, namely :— ;

(1) The Manager shall provide each worker with a book in form
no. 15 (hereinafter called the Leave Book). The Leave Book shall be the
property of the worker and the Manager or his agent shall not demand it
except for making the relevant entries therein whenever necessary, and
shall not keep it for more than a week, at a time,

5. For rule 89 of the said Rules, the following rule shall be
substituted namely ;—

89. Medical Certificate.—1If any worker is absent from work due to
his illness and he wants to avail himself of the leave with wages due to him
to cover the whole or part of the period of his iliness under clause (7) of section
79 of Chapter VIII, he shall, if required by the Manager, produce a medical
certificate signed by a registered medical practitioner or by a registered or
recognised Vaid or Hakim stating the cause of the absence and the period
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for which the worker is in the opinion of such medical practitioner, unable
to attend to his work, or other reliable evidence' to prove _that he was
actually sick during the period for which the leave is to be availed of.

6. For rule gr of the said Rules, the following rule shall be
Submgnf ed'Z\;1 :t?cl:]b}; workcr.—Before or at the end gf every calendar. year, a
worker, who may be required to avail of leave in accordance with sgb-
section (8) of section 79, may give notice to thfe Manager f’f his intention
not to avail himself of the leave with wages falling due during t.he following
calendar year. The Manager shall make an entry to that effect in the Leave
with Wages Register and in the Leave Book of the worl'cer concerned.

7. Sub-rules (1) and (3) of rule gz of the said Rules shall be
omitted and sub-rules (2) and (4) shall be re-numbered as sub-rules
(1) and (2). . .

8. For rule 93 of the said Rules, the following rule shall be substituted,
name(g.- Payment of wages, if the worker dies.—1f a vyorker dies pefore he
resumes work, the balance of his pay due fqr t_he period of leave \Yltl} wages
notavailed of shall be paid to his nominee within one week of the intimation
of the death of the worker. For this purpose, each worker shall submit a
nomination in Form no. 32 duly signed by. himself anfi -at.tested by two
witnesses. The nomination shall remain in force until it is cancelled or
revised by another nomination. .

9. For Forms nos. z and 3, appended to the said Rules, the following
Form shall be substituted, namely :—

FORM NO. 2

Application for registration and grant or renewal of License for' the
year—and notice of occupation specified in sections 6 and 7 (to be submitted
in triplicate). . .

" f Fu)ll name of the factory with factory licence number, if already
registered from before. o

2. (a) Full postal address and situation of the factory.

(b) Full address to which communications realting to the factory
should be sent.

3. Nature of manufacturing process/processes— .

(a) carried on in the factory during the last twzlve months (in the
case of factories already in existence) ; .

(b) to be carried on in the factory during the next twelve months (in
the case of all factories). .

4. Names and values of principal products manufactured during the
last 12 months,

5. (i) Maximum number of workers proposed to be employed on any
one day during the year. .

(i1) Maximum number of workers employed on any one day during
the last 12 months, ‘ .

(i) Number of workers ordinarily employed during the last 12
months. o .

(iv) Number of workers proposed to be ordinarily employed during
the year for which license is to be obtained.
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6. (i) Nature and total amount of power (H.P.) installed or proposed
to be installed, ‘stzemey ]
(#¢) Maximum amount of power (H.P,) proposed to be used. :
7. Full name and residential address of the person who shall be the : ‘ajep yiim poured o
Manager of the factory for the purpose of the Act. : savaf au oy pred sofem| ™
8. F"}}}ll name gnd residential address of the occupier— I : (ot pueS1sumniod |
(£) e proprietor of the factory in case of pri i i . : P o 1w0L) porad awal "
concern, y private firm/proprietary 2 5 oqy o) sofem jo ey
(#t) Directors in case of a public limited liability co g : - “So[o1)IR J19Y30
mpany/firm. : : 1
(#21) Where a Managing Agent h oty y/firm & : g | D ool 1o o1
' fanaging Agent has been appointed the name of = : g K [euosssoou0d  ySnoryy | o
Managmg Agents and Dlrgctors thereof, , 3 : ) Surniooe sfejuea
(#v) Shareholders in case of a private company where no Managing 3 Pl 73' i’ Pe 10 jusreatnbs used)
Agents t;av;hbezr}ll .a;f)IX)éntgd_, ‘ . E 4t % &‘3‘ IS ‘safem yo ojes fewmoN| N
(v} The Chie ministrative Head in case of a Government or local A 2 ! 55 8 . i -aead agy jo pua ayy e
fund factoFryl. § E | o0& I i, |upeojoses Joduered =
9. ull name and address of the own i a1 2: P oow T
ncluding the e o er of the premises or building = to =2 BSC 0 ilE . -
(including the precincts thereof) referred to in section g3 o tES8T o whd e les e e
. . : . o
10. In the case of a factory constructed or extended after the date “ o 1580 = E =i § g ) -
of the commencement of the Bihar Factories Rules, 1950— E B ESes 5 I B L) —wory) W
] H 7] e 5 : =
(@) Reference number and date of approval of the plans for site & ; (85 f T % g :|4 —
whether for old or new building and for construction or extension of a8 :'8' z g g 8E g "93Ep PUE 30US
factory by the State Government/Chief Inspector. -g Eigexd R g g Ao poshjol sea |
) Referencg number and date of approval of the arrangements, if = '»'3 5 S ;’g .t “ § g%)lstlosuot?;!:f ;gﬁg; )
any, made for the disposal of trade waste and effluents and the name of the NI TI00% UP 9AT9] BPWIUM
authority granting such approval. o 2 Z 8 ‘o1
. L]
11 Arqaupt of fee Rs........... veevenenns(TUPEES.cerereereeeenen.... )— 's. = e IS : pue 6 suwmn{oo jo jesoL| ™
(1) paid iuueeseerrrerenennenn., Treasury on.......... v , vide Chalan 8w : *I UIN{OD Ut paUOHULW
no........ freeeae (enclosed) ; 3Q° 4 aeak o3 uipscard seak | 2
(4) transmitted by Crossed Cheque/Postal Order no - & 8 '*:‘j o TP P neel
dated.vverrrsrsenerrssrrsrsOD thevnrr. oo Bank of the...... ... Post T BE 5 ek
Office flrawn in favour of the Chief Inspector of Factories. T o E ! = s‘;?;?:;d prascd ienc o
Signature of occupier............... g @9 9 s Palieo 243 JO doue(eq
@ :
Date...orvonnnrnne. 2 g 2 8 4 | Loy S sumnod Joresor|
Signature of Manager............... o S 8§ =i ¥ —
Date...oeeeenen.n. 3 = 58 B ‘% ‘pakolud 6£ Wo10s | o
Note.—1. This form should be completed in ink in block letters or typed g 'g : < :.g 1opun oA®d] j1 sAeD JO ‘'ON
2. 1f power is not used at the time of filling up this form, but is intrc;d ced lat 8: < 173 ¢ R
the fact should be communicated to the Chief Inspector immedgately uced fater, © N ”fofﬁ *aaea] ©
stated 3. If any of the persons named against item 8 is minor, the f.act should be clearly e fg 4 :" fariziew Jo SAep 10 N
. e v o © 8 -
4. In the case of a factory, where under the proviso t -secti K I 53 Bo &ey jo shep jo oN
section 100, a person has been nominated as the occur;rier, ?nfgmslgzgzctrlgnsl( I()1 and (2) of g R é g S § n
should be1 supplied only in respect ot that person, quired in item 8, n t o Po © T & "poutzoysad
5. In the case of a factory where a Managing Agent = R ) 10 £ ’ M
z;;;;o;g;c;c}rzz qceptpiergs) 1undlerbthe Indian Companiges %\ct,g“;‘;wor( 6?52?;«;}1:?)&?:% rb;)zn g oo E : o 2 H1om 30 sAep Jo ‘ON
ired in item 8 should be supplied only in respect of that ’ - te tgRe T
6 The term “Ordinarily Employed” din i person or persons. = ie 18R "poriad =
whose names are ord narily bo):ne orl: t}?ee ?-eg;;:zr ;? ;,?t?:idi?c?:: gli;tn“m?fr oé i °fk§rs g Zo g : ‘i 8. & edem ou3 Bupinp pouses afep
managerial, superviso: d 1 ithi errotland includes ;e
"workger”. pervisory and such other staff as come within the definition of the term é - g E E i Ego .................. o o
3 - D@ reeesssensennae
12. ”In F_orm no. 10, appended to the said Rules in between the 3 d‘ﬁ%& ig o g =2 oy pored Q%EA
column ‘‘overtime earning” and “‘total earnings”, th i s o Go
. gs", the following column pojeaBeq o3 st |
shall be inserted, namely :— « oawa] oMM UL 84 IEpURLE)

“Cash equivalent of advantage accruing through th i
_ e
of foodgrains and other articlesY, ¢ concessional sale
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14. For Form no. 20, appended to the said Rules, the following Form
shall be substiiuted, namely :—

« FORM NO. 20

Abstract of the Factories Act, 1948 and the Bihar Factories Rules, 1950.
(To be affixed in a conspicuous place at or near the main entrance to the
factory.)

INTERPRETATION.

*“ Worker” means a person employed, directly or through any agency,
whether for wages or not, in any manufacturing process, or in cleaning any
part of the machinery or premises used for a manufacturing process, orin
any other kind of work incidental to, or connected with, the manufacturing
process, or the subject of the manufacturing process.

WORKING HOURS, HOLIDAYS, INTERVALS FOR REST ETC,

1. Hours of work (Adulty—Sections 51 and 54.—No adult worker shall
be required, or allowed, to work in a factory for more than 48 hours in any
week and for more than nine hours in any day.

2. Relaxation of hours of work (Adulis)—Section 64.—The ordinary
limits on working hours of adults may be relaxed in certain special cases
e.g., workers engaged on urgent repairs; in preparatory or complementaq;
work which must necessarily be carried on outside the limits laid down for
the general working of the factory; in work which is necessarily so
intermittent that the intervals during which they do not work while on
duty ordinarily amount to more than the intervals for rest ; in work which
for technical reasons must be carried on continuously in making or supply-
ing articles of prime necessity which must be made or supplied every dayb’
ina manufacturi.ng process which cannot be carried on except during ﬁxeci
seasons, or at times dependent on the irregular action of natural forces ; in
engine rooms or boiler houses or in attending to power plant or transmiss,ion
machinery in the printing of newspapers which are held up on account of
the break down of machinery, in the loading and unloading of railway
wagons, z}nd when a worker is not relieved at the end of the period of his
work owing to failure of the reliever to come at the appointed hour

Except in the case of urgent repairs and a reliever not turnix; up in
time, the relaxation shall not exceed the following limits :— s
exceed to IE:) The total number of hours of work in any day shall not

(#1)  The total number of hours of overtime work sl
50 for any one quarter, shall not exceed

(4%3) ljhe spread-over inclusive of intervals for rest shall not

exceed 12 hours in any one day.

In the case of any or all adult workers in an i
o > cas y factory, the ordinar
limits on working hours of adults may be relaxed, for a period or period};
?Ott excetedzlnglm the aggregate three months in any year, to enable the
actory to deal with an exceptional press of work subiect
factory to p ubject to above-noted

3. Payment of Overtime—Section 59.

ay or for more than 48 hours in
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any week he shall, in respect of overtime work, be entitled to wages at the
rate of twice his ordinary rate of wages.

Ordinary rate of wages means the basic wages plus' such allowances
including the cash equivalent of the advantage accruing through the
concessional sale to worker of foodgrains and other articles but does not

include a bonus.

4. Weekly Holiday (Adults)—Section 52.—No adult worker shall be
required or allowed to work in a factory on the first day of the week unless
he has, or will have a holiday for a whole day on one of the three days
immediately before or after the said day, and the Manager of the factory
has, before the said day or the substituted day, w!nchev_er is earhfzr,
delivered a notice at the office of the Inspector of his }nteptlon to require
the worker to work on the said day and on the day which is to be substitu-
ted, and displayed a notice to that effect in the fact9ry: . '

Provided that no substitution shall be made which ‘w111 result in any
worker working for more than ten days consecutively without a holiday for
a whole day. ‘

Where a worker in a factory, as a resglt of exemption from the
ordinary provision relating to weekly hohdays, is deprived of any (})f tﬁe
weekly holidays, he shall be allowed, within the rponth in which  the
holidays were due to him or within the two months immediately fc.)}lowmg
that month, compensatory holidays of equal number to the holidays so
lost. .

5. Intervals for rest (Adulis)—Sections 55 and 56.—The periods of
work of adult workers in a factory each day shall.be so fixed that no
period shall exceed five hours before he has had an interval for rest of at
least half an hour and that inclusive of his mtervgls for rest t?ley shall not
spread over more than 10} hours in any day or, with the permission of the
Chief Inspector in writing, 12 hours, |

6. Prohibition of double-employment—Sections 60, 71 and 99.—No child
or, except in certain circumstances an adult worker, shall be required or
allowed to work in any factory on any day on which he has already been
working in any other factory. ‘

If a child works in a factory on any day on which he h?.s already been
working in another factory, the parer}t or guarc!la‘n of the chxld or the person
having custody of or control over him or qbtalnmg any direct benefit from
his wages shall be punishable with fine, which may gxtend to Rs. 50 unless
it appears to the court that the child so worked without the consent or
connivance of such parent, guardian or person.

7. Prohibition of employment of Children wunder 14—5{:ction 67.—No
child who has not completed his fourteenth year shall be required or allowed

to work in any factory. ,

8. Hours of works (Children)—Section 71.—No child shall be employed
or permitted to work inany factory for more than four and half hours in
any day and between the hours of 7 p.m. and 6 a.m. The periods of work
of all children employed in a factory shall be limited to two shifts which
shall not overlap or spread over more than five hours each and each child

shall be employed in only one of the relays.
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The provision relating to weekly holidays shall also apply to child
workers and no exemption from this provision may be granted in respect of
any child.

9. DProhibition of employment of Women—Section 66.—No women shall
be employed in any factory for more than nine hours in any day or between
the hours of 7 p.m. and 6 a.m, They may be allowed to work up to 10 p.m.
in special circumstances.

The change of shift of a woman worker shall take place only after a
holiday.

LEAVE WITH WAGES.

10. Annual leave with wages—Section 79.—(1) Every worker who has
worked for a period of 240 days or more in a factory during a calendar year
shall be allowed during the subsequent calendar year, leave with wages for
a number of days calculated at the rate of—

(1) if an adult, one day for every twenty days of work performed
by him during the previous calendar year ;

(14) if a child, one day for every fifteen days of work performed by
him during the previous calendar year ;

Provided that a period of leave shall be exclusive of all holidays which
may occur during such or at either end of the period of leave.

(2) A worker, whose service commences otherwise than on the first day
of January, shall be entitled to leave with wages at the rate laid down in
clause (¢) or, as the case may be, clause (i) of sub-section (1), if he has
worked for two-thirds of the total nnmber of days in the remainder of the
calendar year.

(3) If a worker is discharged or dismissed from service during the
course of the year he shall be entitled to wages in lieu of the leave earned
till that date at the rates specified above even if he has not worked for 240
days in thatyear. If a worker entitled to leave with wages is discharged
from the factory before he hastaken the entireleave to which he is entitled,
or if having applied for and having not been granted such leave he quits
his employment before he has taken the leave, the occupier of the factory
shall pay him the amount payable in respect of the leave not taken and such
payment shall be made before the expiry of the second working day after
the day on which his employment is terminated. '

The Manager shall maintain a Leave with Wages Register in the pres-
cribed Form no. 15 and shall provide each worker with a book called the
‘Leave Book’ in the prescribed Form no. 16. The Leave Book shall be the
property of the worker and the Manager or his agent shall not demand it
except to make entries of the dates of holidays or interruptions in service
and shall not keep it for more than a week at a time. Ifa worker loses his
Leave Book, the Manager shall provide him with another €Opy on payment
of one anna and shall complete it from his record.

HEALTH,

11. Drinking Water—Section 18.—In every factory effective arrange-
ments shall be made to provide and maintain at suitable points, conveniently

situated for all workers employed therein_ a sufficient supply of wholesome
drinking water. ¥
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.. In every factory, wherein more than 220 workers are ordinarily en"lploy.
ed, the drinking water shall, during the hot.weather, be cooled by ice or
other effective methods. The cooled drinking water shall be supplied in
every canteen, lunch roomand rest room and also at conveniently accessible
points throughout the factory.

12. Latrines and Urinals—Section 19 and Rules.-—TIn every factory
sufficient latrine and urinal accommodation of the prescribed type (separate
enclosed accommodation for male and female workers) shall be provided
conveniently situated and accessible to workers at all times while they are
at the factory, Every latrine shall be under cover and so pa.rtltloned off as
to secure privacy and shall have a proper door and fastening, Sweepers
shall be employed whose primary duty it would be to keep the latrines,
urinals and washing places clean. o

In every factory, wherein more than 250 workers are ordmaply
employed, all latrine and urinal accommodation shall be of prescribed
sanitary type.

13% }S]zittoons—Section 20.—In every factory, there shall be provided
a sufficient number of spittoons of the type presc.rlb.ed in convenient places
and they shall be maintained in a clean and hygienic condition, No person
shall spit within the permises of a factory except in the. spittoons provided
for the purpose. Whoever spits in contravention of this provision shall be
punishable with fine not exceeding five rupees.

SAFETY

14. Work on or near Machinery in motion—Section 22.—No woman or
child shall be allowed in any factory to clean, lubricate or adjust any part
of the machinery while that part is in motion, or to work .between. moving
parts, or between fixed and moving parts of any machinery which is in
motion. . '

15. Employment of Young Persons on Dangerous Machinery—Section
23.—No young person shall work at any machine declargd' to be dangerous
unless he has been fully instructed as to the dangers arisingin connec.txon
with the machine and the precautions to be observed and has rece_n.zed
sufficient training in work at the machine or is under f:ldequate supervision
by a person who has a thorough knowledge and experience of the machine.

16. Prohibition of employment of Women and Child.ren near Cotton
Openers—Section 27.—No woman Or child shall be employed in any part of a

- factory for pressing cotton in which a cotton opener is at work.

17. Excessive Weights—Section 34.—No woman or young person shall
unaided by another person, lift, carry or move by hand, or on head any
material, tool or appliance exceeding the following limits :—

Adolescent male—-65 lbs.

Adolescent female—45 1bs.

Male child—35 lbs.

Female child—30 lbs.

18. Protection of Eyes—Section 35.—Effective screens or suitable
goggles shall be provided for the protection of persons employed in or in
the vicinity of processes which involve risk of injury to the eyes from

S—9
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particles or fragments thrown off in the ¢
- .. ourse of the pro inh 3
risk of injury to the eyes by reason of exposure to exclzssfszslizgltch involve

WELFARE

19. Washing facilities—Sectio -—
suitable facilities f.or washing shall ,:)e42;;r0\11rildeflve::1}1'd f;(;tizrty_ adg ot and
the workers therein. Such facilities shall include soap andarl]n?l bfor hee of
other _sultable means of cleaning and the facilities shall b % rusbes v
acces?fbfle anld shall be kept in a clean and orderly condition ® converiently
g eerria e (;vorkers are employed,_ separate facilities shall be provided
nclosed or screened that the interiors are not visible § y plac
where persons of the other sex work or pass. © lfom any place
20. Furst-Aid and Ambulance Room—Section
gal;::i?]ry tanclzl provf‘ed and maintained so as tc? 5'be readily accessibl
durl gt e wo'rb 12g hours first-aid boxes or cupboar};ls e CE'SS‘ g
with th tﬁresc;l ed contents. All .such boxes and cupboards sgalllppg
ke cll)  in ;t ca:crlge }(:f a responsible person who is trained in ﬁrs:
aid treatm T who shall always be available during working h
actory. The number of first-aid boxes shall not be ] than one
for e\;ery 150 w;vorkers ordinarily employed. e than one
n every actory wherein more than 300 workers
:2::111cbetp_roy1ded and ma‘mtained.an ambulance room of irlfeen:glzgidc;h?re
ontaining the prescribed equipment. The ambulance roI;m shlal? bes??r(l3

charge of a qualified medical practiti i
ctitio i
nurse and such other staff as I;r)xay be pr;?;ci?:)fged Py at least onequalifed

21. Canteen—Section 46 and Rules —1 i i
;?12?13 tl?:n 250.3105kers are 'ord.inarily exilplor;ez?e:lﬁfgntfei(;forolfsc:hf cens
shall be p]fr?(;‘;tl edri :;Llr{xc:1 n:inzltnht:rm?? by the occupier for the use l'(l)fe:;ll:
- , dr . ems served in the canteen
g? 2 ng:nlizzgt ‘;?sxs apd the prices charged shall be subject to :l};: 1; berZOI(i
Mamager st liamaglr}g Committee which shall be appointed Il))p e
oo ane eleat Elolr)msmt of an equal number of persons nominated g’ e
e e or:i ;: %r the workers. The number of elected worker yhthe
e thatp. n of onefor every 1,000 workers employed in th fs shal
provided that Gincgo case shall there be more than five or less ihactory,
porisers on the C mn;}ttee. The Cprpmittee shall be consulted fr " t-wo
C quality and quantity of food-stuffs to b o i e
anteen, the arrangement of the menus, etc 07 served in the
22. Shelters, Rest Rooms and Lu’nch .Rooms ;
ii?c;ru};t:vlﬁeer:;lnl;nore than 150 workers are ordinariljeitrzri)glo4z;j—ln A
and suitab elters or rest rooms and a suitable lunch room vy adeq.u.ate
! g water, v&fhere workers can eat meals brough ' b provision
provided and maintained for the use of the workers HERt by them shall be
23.  Creches—Section 48 and Rules.—In :
than 50 women workers are ordinarily emplo
and mal'ntamed a suitable room or rooms for t
age of six years of such women. The creche
ar}d equipped and in particular there shall
with the necessary bedding for each child, at

—There shall in every

every factory wherein

yed, there shal) be provr?(;)er;
he use of children under the
shall be adequately furnished
be one suitable cot or 3 cradle
least one chair or equivalent
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ommodation for the use of the mother while she is feeding or

seating acc
sufficient supply of suitable toys for older

attending to her child and a

children.
There shall be in or adjoining the creche a suitable wash-room for the

washing of the children and their clothing. An adequate supply of clean
clothes, soap and clean towels shall be made available for each child while
it is in the creche. At least half a pint of clean pure milk shall be available
for each child on every day it is accommodated in the creche and the
mother of such a child shall be allowed in the course of her daily work
suitable intervals to feed the child. For children above two years of age,
there shall be provided in addition an adequate supply of wholesome
refreshment. A suitably fenced and shady open air playground shall also be
provided for the older children.

24. No charge for facilities and conveniences—Section 144.—No fee or
charge shall be realised from any worker in respect of any arrangements or
facilities to be provided or any equipments or appliances to be supplied by
the occupier under the provisions of the Act.

25. Obligations of Workers—Sections 97 and 111,—No worker in a

factory— .
(1) shall wilfully interfere with or mis-use any appliance, convenience

or other thing provided in a factory for the purpose of securing the health,
safety or welfare of the workers therein ;

(%) shall wilfully and without any reasonable cause do anything
likely to endanger himself or others, and '

(#33) shall wilfully neglect to make use of any appliance or other
thing provided in the factory for the purpose of securing the health or

safety of the workers therein,
1f any worker employed in a factory contravenes any of these provi-

sions or any rule or order made thereunder, he shall be punishable with
imprisonment for a term which may extend to three months, or with fine
which may extend to Rs. 100 or with both,
If any worker employed in 2 factory, contravenes any provisions of the
Act or any rule or orders made thereunder imposing any duty or liability
on workers he shall be punishable with fine which may extend to Rs. 20.
26. A notice of periods of work for adults and a notice of periods of
work for children in the prescribed Forms nos. 11 and 13 shall be correctly
maintained and displayed in every factory. No adult worker or child shall
be required or allowed to work in any factory otherwise than in accordance
with their respective notices of periods of work displayed in the factory.”
15. For Form no, 31, appended to the said Rules, the following Form

shall be substituted, namely :—
“ FORM NO. 31
ACCIDENT ANNUAL RETURN.
Year .

1. Name and address of the factory
2. Accidents during the year—
(a) No. of accidents—
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Fatal
Non-fatal
(b) Fatal—-
Men
Women
Children
(¢) Non-fatal—
Men
Women
Children
3. Non-fatal accidents in which workers returned to work during the
year.
‘ (a) Accidents occurring during the year—
" Number
. _-Man-days lost :
4. Non-fatal accidents during the year in which worker did not return
to work—
Number
Man-days lost during the year
5. Number of occurrences specified in the Schedule to rule 96 which
took place during the year.

~ . Certified that the informations furnished above are to the best of my
knowledge and belief éorrect.

Date....c.euuvenn. ..

asvesnsesrees

Signature of M anager "

LR R Y Y T YT PRI

16. For Form no. 32, appended to the said Rules, t ;
forms shall be substituted, namely :— . the following

“FORM NO. 32

I hereby require that in the event of my death before re

; sumj v
the balance of my pay due for the period of leave with wage ming work,

S not availed

e L
1. Witness—
2. Witness—
Signature or thumb impression of the worker.
Date..oecireriivnnnnnnnnnn, v 1057,
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Kerala Employees’ State Iusurance Courts Rules, 1958.

Notification No. D. Dis. 766/57/L&LAD., dated Trivandrum, 13th
September, 1958.* .
In exercise of the powers conferred by sub-section (1) of section g6 of

’ I Act XXXIV of 1948),
the Employees’ State Insurance Act, 1948,_ (Centra
an?] inrggpe¥session of all rules on the subject the Government of Kerala

hereby make the following rules the same having been previously published
as required by the said sub-section namely :(—
CHAPTER 1

1. Short title and commencement,—(1) These Rules may be called the
Kerala Employees’ Insurance Courts Rules, 1958.
2, They extend to those scheduled areas to which the Act has been or
hereafter be applied under the Constitution.
i e:‘3’;1 They shgﬁ come into force on such date as the State Government
may, by notification in the official Gazette, appqmt. ‘
2. Definitions.—In these Rules, unless there is anything repugnant in
bject or context,— - - :
the s 2a) “Act”” means the Employees’ State Insurance Act, 1948 (XXXIV

8); -
of 104 ()b) “Court” means an Employees’ Insurance Court constituted under

Section 74 ;

(c)4 “Form’ means a form appended to these rules;

(d) “Section” means section of the Act; .

(¢) All other words and expressions used herein and not defined shall
have the meanings respectively assigned to them by the Act,

CONSTITUTION OF EMPLOYEES' INSURANCE COURTS

3. Composition of the Court anffi Place of sitting.—(1) A Court shall
ordinarily consist of one Judge; Provided tha:t thg Stgte Govern.ment may,
after consultation with the Corporation by notification in the official Gazette
appoint two or more Judges to a Court for any particular proceedmg or class
of proceedings and for such period as may be specified in the notification,

(2) Subject to the provisions of rule 6, a Court shall sit at such
place or places and at such time as the' State _Govemn_lent may, after con-
sultation with the Corporation, from time to time specify.

4. Constitution of the Presiding Officer of a Civil or Criminal Court as

" a Court.—The State Government may constitute the Presiding Officer of any

Civil or Criminal Court or Industrial Tribunal or Labour Court in the State
as a Court for the purpose of the Act and §uch Brgsiding Officer shall there.
upon discharge the functions of the Court in addition to his own duties,

5. Distribution of business where there are more Courts than one.—Where
more than one Court is constituted for the same local area, the State
Government may, after consultation with the Corporation by a general or
special order, distribute business among them,

6. Fixing of time of sitlting etc., where there is one Court for two or more
local areas.—(1) Where one Court is constituted for two or more local areas,
the Court shall, subject to the approval of the State Government, appoint

*Ker. Gaz., 23-9-58, Pt. I, Sec. iv, p. 1
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the time at which the Court shall sit in r
espect of i
respect of any class of proceedings under thePAct. cach local area or in
(2) A notice of the time appointed unde
) R r sub-rule (1) (shall b
published in such manner as th Tne to
et e State Government may, from time to

7. Procedure where there are more Jud '
ges than one,—

than one Judge has been appointed to a Court, the Stzgt)e V(‘}I;l sernmont
shall specify their rank and precedence, vernment

(1) The senior Judge for the time bein i

g shall, from t i

make such arrangements as he thinks fit, for the distribution (l)r?i)utf) o
the Court among the Judges thereof, siness of

(3) When two or more Judges, sittin i

) nor ’ g together, differ on an i
the opinion of thp _majority of such Judges shall prevail ; whez’eqtlilestxo.n
no majority, the opinion of the senior most Judge shall unless th State
Government otherwise directs prevail. ’ s the State

8. Abolition etc., of a Court,.—The Stat

» 0 — e Government may wi
consat of the Corppratlon: by notification in the Official Gazesf(t:v l:tall:olt'h;
any Court or by a like notification alter the jurisdiction of any Court *

CONDITIONS OF SERVICE OF JUDGES, ETC.

9. Appointment, salarics, allowances
_ ) , , etc.—(1)) The State G
may, appoint a person qualified und i % 2 Todee
may, appot q er Section 74 of the Act to be a Judge
(2) A Judge shall receive such salar
y and allo
(%overnmgnt may, after consultation with the Centli:la !(l}C: ety iate
time to time, determine. vernment, from
(3) A Judge shall receive dearness all
; owance, and othe
ta; Suscth trateé and subject to such conditions as are applicable t<r) acl)lf(f)i‘::rn cesé
1§C a Ii %verument of a corresponding rank stationed at the ss .
P : e, i gu ge shal bg entitled to leave and leave salary under the 1ame
rules which may fr_orx.l time to time be applicable to other State G o
ment s<zr\)ralr;tsI O(fi similar status and drawing similar emoluments oern:
4) A Judge shall be entitled to travelli :

g ; ng all i
pﬁrformed on qfhmal business in accordance witlgl theozgrll: ¢ fOrlllourneys
the class of officers to which in the opinion of the State G applicable 1o
Judge belongs, overnment such

(5) A Judge shall be subj
ject to such other conditi i
the State Goyernment may, after consultation with :hlon?: eeovice, as
ment detesmine. ¢ Central Govern-
(6) Notwithstanding anythin i i
g contained i -
the pay, allowanges, and other conditions of serviceI:)fS:bjn:iles o w0 )
gersonG already in the ser-vice of the Government, shallubge' i heis a
tate overnmer}t may with the approval of the Central G oo e
a general or special order, from time to time, determine evernment, by
o p (7)d_\Vhen tpe State Government confers the po'wers ofa C
the Presiding Officer of a Civil or Criminal Court or a y I st
Tribunal or Labour Court the Presiding Officer may be ’paid i h ndu; fria)
allowance as the State Government may after consulatio ith 2 ditionl
Government, determine, 7 with the Central

PN
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10. Appointment of other officers and subordinate staff.—(1) The State
Government may, with the consent of the Corporation, appoint such
ministerial officers and other subordinate staff as may be necessary for the
exercise and performance of the powers and duties conferred and imposed
on Court by or under the Act.

(2) The ministerial officers and the subordinate staff of a Court
shall exercise such powers and discharge such duties as the Judge, or, if
there are more Judges than one, the senior Judge, may, subject to any
order of the State Government, from time to time, direct.

3) The ministerial officers and the subordinate staff of a Court
shall be subject to such conditions of service and draw such salaries and
other emoluments and receive such benefits as may be fixed by the State
Government after consultation with the Central Government.

ADMINISTRATIVE CONTROL AND COURT SEAL

11. Administrative control of the High Court.—A Court shall be
subject to the administrative control and superintendence of the High

Court, and shall,
(a) keep such registers, books and accounts as the High Court may,

from time to time, prescribe; and
v (b) comply with such requisitions as may be made by the High
Court or the State Government for submission of service records, returns
and statements, in such forms and in such manner as the authority
making the requisition directs.
12. Seal.—A Court shall keep a seal of such size, dimensions and
design as the State Government may direct.

CHAPTER II
PROCEDURE AND EXECUTION OF ORDERS

13. Application.—(1) Every proceeding under Section 75 shall be
instituted by the presentation of an application to the Court.
(2) Every such application shall be verified in the same manner as a
pleading in a Civil Court and shall be accompained by two copies thereof.
(3) An application under Section 77 shall be presented in Form I,
shall be duly stamped in accordance with these rules, and shall contain the
following particulars:
(i) the name of the Court in which the application is brought ;
(¢4) the full name including the father’s name description
including age, occupation and place of residence of the applicant ;

(44%) the full name including the father’'s mname description
including age, occupation and place of residence of the opposite party so
far as they can be ascertained ;

(tv) where the applicant or the opposite party is a minoror a
person of unsound mind, a statement to that effeet and the full name, age,
occupation and address of his or her next friend or guardian;

(v) the facts constituting the cause of action and the date when

it arose;;
(vi) the facts showing that the Court has jurisdiction ;
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- {vi1) Pparticulars giving the address within the jurisdiction of the
Court at which notice or summons may be served on the applicant ; and
(viti) the relief which the applicant claims, '

4) The.Court may summarily reject. an application if it is not in
accordance with sub-rule (z).

14.  Production of documents.—(1) When any application is based
upon a document, the document shall be appended to the application,
(2) Any other document which any party desires to tender in
evidence shall be produced at or before the first hearing,

. (3) Any document which is not produced at or within the time
specﬂ-ied in sub-rule (2) or (1), as the case may be, shall not without the
permission of the Court, be admissible in evidence on behalf of the party
who should have produced it.

(4) All such documents shall be accompained
thereof prepared in the manner prescribed in Form 2.
(5) Nothing in this rule shall apply to any document which is

proc}uced for the purpose of cross-examining a witness or is handed to
a witness to refresh his memory.

15 Register of applications.—All applications shall be entered in a
Reglst_er in Form 3 called the Register of Proceedings. Such entries shall
be serially numbered for every calendar year according to the order in
which the applications are presented.

16. Place of suing.~1n cases not falling under sub-section
Section 76,.a proceeding against any person shall be instituted i
Court within the local limits of whose jurisdiction :—

(@) the opposite party or each of the opposite parties where there
are more than one, at the time of commencement of the proceedings
actually and voluntarily resides, or carries on business, or pe ‘
for gain, or + or personally works

. (b) any of the opposite parties, where there are
the time of the commencement of the proceeding
resides, or carries on business, or personally works for gain i
in such case either the leave of the Court is given, or tghe apgggi\;;deda;?at
who dq not reside, or carry on business or personally work for barties
aforesaid, acquiesce in such institution: or gain. as

(¢} the cause of action, wholly or in part, arose,

17 Limitation.—(1) Every application to the Cou
within twelve months from the date on which the ¢
as the case may be the claim became due :

Provided that the Court may entertain an a
period of twelve months if it is satisfied that the
reasons for not making the application within the

(2 Subject as aforesaid the provisions
Indian Limitation Act, 1908 (IX of 1908), shall s
every such application. ’

18. Application presented to wron
application it appears to the Court th
Court, it shall return it to the applica

by an accurate list

{1) of
n the

more than one, at
actually and voluntarily

rt shall be brought
ause of action arose or

pplication after the said
applicant had sufficient
said period,

of Parts II& III of the
0 far as may be apply to

g Court.—(1) Where on receiving an
at it should be presented to another
nt after endorsing upon it the dates of

1958-59]  KERALA EMPLOYEES’ STATE INS. COURTS RULES, 1958 73

the presentation and return, the reason for returning it and the name of the
Court to which it should be presented.

(2) Where it appears to the Court at any stage subsequent to the
presentation of an application, that the application should _have been
presented to another Court in the same State, the first m_en‘qoned Court
shall send the application to the Court empowt.ered to deal with it and shall
inform the applicant and the opposite party, if he has received a copy of

the application under rule (19), accordingly..
(3) The Court to which an application 1s transferred under sub-rule (2)

may continue the proceeding as if the previous proce.aeding or any part of_ it
had been taken before it, if it is satisfied that the interests of the parties
will not thereby be prejudiced.

19. Issue of Summons—(1) On receiving an application, the Court
shall, ordinarily within three days thereof, cause to be sent to the party
from whom the applicant claims relief (hereinafter referred to as the
« opposite party’), a summons in Form 4 or Form 35, as the case may be, to
appear and answer the application ona day, not later than fifteen days
from the date of issue of such summons: .

Provided that no such summons shall be issued when the opposite
party has appeared at the presentation of the application and admitted the

licant’s claim. '
PP (2) A copy of the application shall also be sent along with the sum-
mons under sub-rule (1). .

20. Service of Summons or notice.—(I) A summons Or notice may, on
payment of the required fee, be sent by the Court by which it is issued,
either by registered post or in such other manner as.the Court thmlfs fit,

(2) Where the Court is satisfied that there is reason to believe that
the opposite party is avoiding service or that for any reason the summons
or the notice cannot be served in the ordinary way the Court shall o_rder the
summons or the notice to be served by affixing a copy there.of in some
conspicuous place in the Court house, and a.lso upon some conspicuous part
of the house in which the opposite party is known to have last resided or
carried on business or personally worked for gain or in such o.thf:r manner
as the Court thinks fit and such service shall be as effectual as if it had been
made on the opposite patty personally.

(3) Where a summons or notice is served under sgb-rule (2), the
Court shall fix such time for the appearance of the opposite party as the
circumstances of the case may require.

21. Additional matters in the Summons.—The Court shall determine at
the time of issuing the summons, whether it shall be for the ;ettlement of
the issues only and/or for the final disposal of the application, and the
summons shall contain a direction accordingly, t.he Court may also cal} upon
the parties to produce upon the date any evidenee which they wish to
tender. _ ' ‘

22. Written statement.—(1) The opposite party mz_iy,_and, if 50 required
by the Court, shall, at or before the first hearing oy/w1thm such time as the
Court may permit, present a written statement of his defgnce along with the
document on which he relies and an accurate list thereofin Form 2. :

S—10
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(2) Every such written statement shall be verified in the same
manner as a pleading in a Civil Court a

nd shall be accompanied by two
copies thereof.

(3) In every written statement submitted under sub-rule (1) the
opposite party shall deal specifically with each allegation of fact alleged by
the applicant, of which he admits or does not admit or denies the truth,
The written statement must also contain all matters which show that the
application isnot maintainable and all such grounds of defence as, if not
raised, would be likely to take the applicant by surprise or would raise jssue
of fact not arising out of the application as for instance, fraud, undue
influence or coercion, release, payment  performance or facts showing
illegality of the transaction.

23.  Failure in present written statement called for by the Court.—Where
any party from whom a written statement is

required fails to present the
same within the ti i

24.  Framing of issues.—(1) At the first hearing of the application
after the summons is served, the Conrt shall, after consi

dering the applica-
tion and the written statement, if any, or after such examination of the,
parties or any person or any document as may appear necessary, ascertain
upon what material proposition of fact or of law the parties areat variance,
and shall thereupon proceed to frame and record the issues upon which the
right decision appears to depend,
In recording the issues, the Court shall distinguish between those
issues which in its opinion concern points of fact and those which concern
points of law,

(3) The Coqrt may, in like manner, at any time before passing its final
order add to, strike out from or in any way amend the issues on such terms
as it may think fit,

25.  Order where parties are not af issue.—Where at any hearing of the
case it appears that the parties are not at issue on any question of law or of
fact the Court may at once pronounce its final order,

26. Appearance of Pparties and consequences of non.-

the day fixed in the summons for the opposite party to
the parties shall be in attendance at the Court in person
tive legal practitioners or any other person authorised y
the application shall then be heard unless the hearing
Court.

(2) When neither party appears when the a
hearing, the Court may make an order that the application be dismissed.

(3) Where the opposite party appears and the applicant does not
appear when the application is called on for hearin

an order that the application be dj
the claim or part thereof in which
against the opposite pariy upon suc nd where part only of the
claim has been admitted, it shaj] dismi

remainder,

or by their respec-
nder section 79 and
is adjourned by the

pplication is called on for

i he opposite party after receiv.ing
licant appears and the oppos ,
(4) Wg:rfaitl}sletgpapppear when the application is called on for hearing
the summo

-parite. s -
e Co?rtvrﬁgeptrgsezﬁ;i}i‘cﬁégn is wholly or partly dismissed under sub
(5

. 1 i a pl)l
) or (3), the applicant may within thirty days of such dismissal apply
" rule (2) or (3),

; : if it is
ismissal aside and the Court shall: i
. der to set the dismissal asi ding was
in Form 6 forhan O;s revented from appearing when the dpmg,c:tiinggaside
satisfied that e W é’ue to any sufficient cause make an or erh. ks fit and
called_ on. for hearmsguch terms as to costs or otherwise as 1t t.ui]n the same :
the dismissal u?t(;:]the case or appoint a day for proceeding c‘{“ in respect of
may proce'edc;fl 1h t no order under this sub-rule shall be n;la e 10tice pof o

Pr9vlgzn twahich is dismissed under sub-rule '?e m;ri;S no

2;;5:?:5; has been served in Fmilrp g c::l til; ;g[;;)s(l) rdfr ha.s been passed
ication in whic e f

(6) In any ap}:iwa;ﬁ; he may within thirty days from th:odzgi o
against dthe OII;II;;O?; Fc?rm 6 to the Court which EaSSCd zhe ;rx;e \ferr,lted om
such order ap is satisfied that he wa

{ : rt is satis 3 to an
aside and lfh thetheC o;)lroceeding was called on for hearm?C(ai:f in Forrz
appearing W en‘t shall after serving notice thereof to the appli s to cost or
sufficient causs, ¢ setting aside the order upon such ?ermsf E}(h Sost o

make o ?tr(zflrinks fit and may proceed with the hearing of the
ise as , . )
E;gzri:t a day for proceeding with th(el)sa;n: any time after the framing of
; iinesses .— : 3 i
2‘,'.h Sé‘mzofrf:}f coglzlmunpeOn the parties to produce their evidence in
issues, the Cou
issues. . i ty, issue a summons
support of the issu on the application of either par .
F(2) Tlget(;o:‘;;m\:{{ness directing him to attend or to produce any
in Form ..
: i lication
document. before summoning any witness on app 4

(3 gheIC?;)rtrgzgge that his reasonable expenses to be incurred in

der sub-rule (2), . ith it
unt nding the Court, be deposited with it . ) The Court may, if
atte t of time and adjournment of hearing.—(I) 1 time to the

-28' Gran is shown, at any stage of the appllC:dthn, gra b pe
sufficient ctause ;’sz thenbl and may, from time to time, adjourn the g
parties or to an ' 4
of the application, ‘ournment the Court shall fix a day not exceeding

(2) o evfe rznsutcfllleaglaotlelr on which such adjournment is m:«tld;; hf:;:sﬂf;:
o iiifingoof the application and may make such otrc.ler as i
fu.rther t to the costs occasioned by the adjournmen b e beeun. the
with respec d that when the hearing of the evidence has onc t']gall’ e

.Provl‘i; application shall be continued from day to da}é un tl finds the
hearing of the ttp Ir)ldamce have been examined, .unless the Cour for
witnesses 1:‘1‘[ a:) fyethe hearing beyond the following day to be necessary
adjournme

ded. ) .
reasons to be recordec. ing.—The applicant has the right to begin
; roceeding —The apphe .

2. Rightotsaitieggrfy admits the facts allege'd. by the appllx{:argi al;d
unless the OtPPither in point of law or on some addltxonall facts. 1 ﬁg eekZ
contends F?:p:rty the applicant is not entitled to the relief which he seeks,

S1 H N . .
;:ew?ﬂflg case the opposite party has the right to begin
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30. Statement and production of evidence—(1) On the d
the hearing of the application or on an

(2) The other party shall then state his case a
(if any) and may then -address the Court generally o
(3) The party beginning may then reply gener
31.  Method of recording evidence.—The eviden
be taken down in writing by the Judge or wher
Judge, by the junior Judge in the language of the
the form of question and answer, but in that
completed, shall be read ove

n the whole case,
aly on the whole case.

ce of each witness shall
e there is more than one
Court, not ordinarily in
of a narrative, and when
essary, in the presence

ige t necessary, correct the
same and sign it.

32. Recal! of a witness.—The Court may at any stage of a proceeding
recall any witness who has been examined and may (subject to the law of

evidence for the time-being in force) put such questions to him as the Court
thinks fit.

33 Imspection by Coa_mrt.~-The Court may at any stage of proceeding
Inspect any property or thing concerning which any question may arise,

34.  Pronouncement of order.—The Court, after the application has
been heard, shall pronounce its final order in open Court, either at once or
on some future day, of which due notice shall be given to the parties,

35.  Signing of order.—The final order shall be dated and signed in
open Court at the time of pronouncing it and, when once signed, shall not
afterwards be altered or added to,

' b save in the case of clerical or arithmetical
mistake arising from any accidenta] slip or omission.

the decision of the case.

37. Compromise of sm't.~Where it is proved to the satisfaction of the

Court that a case has been adjusted wholly or in part by any lawful
agreement or compromise, or wh

ere the opposite party satisfies the applicant
in respect of the whole or any part of the subject matter of the case, the
Court shall order such agreement, compromise or satisfaction to be recorded,
and shall pass a final order ip accordance therewith so far as it relates to
the case.

38. Finality of Order.—

Save as provided in section 82 the order of a
Court shall be final and bindj

ng upon the parties,

COSTS, DECREE, ETC,

39. Costs.—(1) The costs of and incidental to the application shall be
in the discretion of the Court, and the Court shall have full power to
determine by whom or out of what property and to what extent such costs
are to be paid, and to giv

. e all necessary directions for the purposes
aforesaid, The fact that the Court has no jurisdiction to try the case shall
be no bar to the exercise of such powers.

- copies of the final order, decree

8 77
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) Where the Court directs that any cost shall not follow the event,
2 . .

its reasons in writing.
the Court shall s:ato‘} lt;s; decree.—(1) A decree in Form 9 sh;ﬂlu b:o rﬁ:ga:;(:
i o C?t”f”:v;th the order made by £ Cpu_ﬂ; l(t>f Sthi parties, and
in conformuty lication, the names and descriptions . e
num_beli of tl;etggg;llaim ar'ld shall specify clearly the relief gran
particulars o +

determinat;on (;)fctil: Elrxz‘]xlzeillls]g. state the amount of costs incurred in the
(2) The decr

i i h costs are to be paid.
i and in what proportions suc id
proceeding an b)t,: zggrrsirect that the costs _payab!e tg onef [:lax.lrsytobbi du:
(S)h 'll‘lh ;ec ::troﬁ against any sum which is admitted or fo
her sha
cf’:orf: the former to the latter,

ished.—(1) Certified
; ) cree elc. to be furnished.—(x)
A Gk o e ii any other order or matter or record

i i at theil’

the
expense-lf ny party requires copies of any order, decrce or any other
(2) 1t a

i Court, as the case may be,
by or furnished to the se (o
matter on re.ccgd ;n ;;an \);’vithin fortyeight hours of thedistt_xbmis;s;c;nog o
to b s‘“ppltxger;for to the Court, he shall pay an additiona
application
3 h such copy. i der, decree or any other
rupees for eac ies for copies of any order, :
(3) If any p;ftxi:gg by or furnished to the Court, as tll(x;ncacs; ;x::zis 1(::
matter on recor f twelve months from the datg qf such maki gf urnish-
after the explryrgay“l')e he shall pay an additional searching fee
ing, as the case s

rupees.
EXECUTION

i favour a decree order has
. s (1) Any person in whose
° g?lfzﬁtlw:/.ith(i;) one};gar from the date of the decreeforder, apply
been passe )

i order for its execution.

in Form Io to the Couxi_t “;?;f,h t?el;ldge :rlzl:de, the Court shall send th'e §a:ir§xe

(@) 0{1 suc'h app;g:ary record toa Civil Court of competent ]unsrlgzr;
together 'wuh wmtl' n::camd such Civil Court shall ,have_ the same powe
tion, f(.’r e eiegzc;(;e/order as if it had been passed b).r it. il Count
executing o jcation of fact of execution or othe.rwzsc.——'l‘he vi ourt

43. Comm“”.watw:‘ for execution shall certify to ‘the Court w ;:l
to which ahdeg re: <l)sf szxr(l:h execution or where that Court fails to execute the
passed it the fac

» and the circumstances attending such failure.
sam CHAPTER III
FEES AND CosTs

(1) The fee payable on an application in respect of any
. Fees—(I . ees.
My fF&id to in section 75 shall be o TP ioned in this rule, the fee
matter re err' he provisions hereafter mentioned in ! , : :
(2) Subject t: ;feagxy other application except a written statemen
P spec
payable in 1€

les shall be annas eight.
Court under these ru
called for by the
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Provided that the fee for an application for obtaini
. ming a copy or t -
ltatlon of ;nyb ?ocument on record or statement, order of decrgz pres;::lesd
o or made before or by th
o y the Court, as the case may be, shall be annas two

(3) The fee for copies of any document on record

, or, stat
order of decree shall be such as may from time to time be deterxflrir:lir:it l;)r
the State Government after consultation with the Central Government Y

(4) The fee for any authorisation for the a

. ppearance of an
under section on behalf L y person
rupee. 79 ehalf of any of the parties in a case shall be one

'5 The fee for fili i i .
be eig(h)t annas, ing certified copies of any document in a Court shall

(6) All fees referred to in this rule and rule
. 41 shall b
means of court-fee stamps used in ordinary Courts and no doczn(;:gfsc t;ilgg

ought to bear stamp under these rules sh idi
i it 15 praperly tamed. es shall be of any validity unless and

t Provi.ded that where any such document is through mistake or inadver-
Ceonllsret r;cexv?;i..tﬁiic‘i ;){r gsed in a Court without being properly stamped, the
ay, 11 it thinks fit, order that such document be s it 1
: ) tamped
direct and on such document being stamped accordingly the saI:ne :r?dlteggg

proceeding relative thereto shall be i if i
stamped in the first instance. % valid as if it had been properly

(7) No document requiring a stam i
. docum p under this rule shall
In any proceeding in a Court until the stamp has been canielll:ia‘:ted opon

45. Payment of costs of services of
. : summons, etc.—(x) The ¢
Zerrll)cefd sumrr};ons: ot notices or the expenses of the witne(ss)es in an(;rstza:i
r:;}e Sehael:;: é):}sr‘a;c:)e am res;;ect of any matter not referred to in the preceding
mount as may be specified in each case b
th :
%:d zlllc(i:h r:;1mou}:1t or any other sum of money payable under thes}:a rut;eg?llzratll‘
paid in such manner and within such time as it may specify therefor:

“ Provided that in fixing the cost of service of s i
;1:131 ssccaiﬁ Z};penses of w1tness§s, regard shall be had to :E?xlo;ssfsr;lfog:: Sic(:) \
: 01 expenses prescribed under the Code of Civil P 005,
or the guidance of Civil Courts.” rocedure. 908,
- (2) Any amount which is left ov
for which it was intended, shall be r
whom or on whose behalf the amouy

(3) The Court shall maintain
and disbursed under sub-rule {1).

_ 46. Fees and costs of poor persons.—
thml.<s ﬁ.t, receive and :egiétef proic)eedinsgs i’fl}s]fitft(zgzirtuﬂélay'.hwmnever it
applications made under these rules, by persons who are nder the Act and
issue summons or notices on behalf of such persons, wi thOI;atUPers. and may
a part payment of the fees and costs mentioned in )rules 44 alx)za:iyzlsem oron

er after meeting ;he ex i
penses, if any,

eturned -by the Court to the party byy

nt was originally paid into the Court,

proper accounts of the amount received
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CHAPTER IV
MISCELLANEOUS

47, Provisions in the Code of Civil P vocedure, 1908 (V of 1908), ete to
apply.

In respect of matters relating to procedure or admission of evidence
for which no specific provision is made in these rules, the provisions of the
Code of Civil Procedure, 1908 (V of 1908), including the Rules made there-
under and the Indian Evidence Act, 1872 (I of 1872), shall, so far as may
be, apply to proceedings under the Act.

FORM 1

(RULE 13)
In the Employees’ Insurance Court abu.uiuverieiiiiiinneiiiiiirecneersnennnnes
A. B, (add description and residence)................ vereestenines Ceetenrirensens
,,,,,,,,,,,,,,,,,, ceeveeeerereeseasasaseesseessssessarestseenieiiesanaansvee o Applicant,

against

C. D. (add description and residence)........cccerreeciriiieniieiieiniiiinnnee.
............... teevnsreessnsessersrasereassesrsssasarsssnsansansess osen.OPpOsSite Party,
Other particulars of the application specified in rule 123.. ..., ceerenns
Dater.nnnsreresnne - Signature of the applicant,

(Verification by the applicant):
The statement of facts contained in this application is to the best of
my knowledge and belief true and correct.

Signature,

Dato oo O

saessusentPIsaersesesssassecn
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FORM 2 Aweyr e
spreway [ ¥
(Rules 1 4 & 22) 190 *+*31009 [1AID Joyjoue 03 SULLISISUEI} ISLI0 JO 93e(]
. i *$3500 JO junowr
List of documents produced by % 3500 J0 JunOWY
opposite party g "Asuow Jo junowre pue ‘JeUM I0g
(Title) e.g. Descrlptlon, subject, name of the Court, No., etc. 2 f———— - - R
2 ‘urogy jsuredy
L]
M ———
Description Date, if any, which Signature of party o O .
No. of the doczments pleader orpa.nyy i uoryeoridde jo ajeq
document. bear. authorised
Lepresentative, o ‘1eadde ur jusw3pnf
S
(1) (2) (3) & T
3 (4) 2‘ ‘Aue jt ‘readde jo noistosp jo ajeQ
. ‘junoure I0 ‘Jeym IoJg
: <
E & g ‘TWOY A\ 1O
moiw | F
. o A~
28 - a
i —
w ﬁ ¢ *£31ed ayisoddo
C 3 g g
zo= | 3
™R 0O @ 1 . juesnddy
sRe®| B |
Mo 8 d o
o983 < ‘xeadde o3 sanyred 1of Leqy
el & 5 8
o o
" RS g, ‘ponIdoe UOIJOE JO 9SNEd Y} USYA
C ~, .
o 8 ° g .
. 5] & P ‘3 ‘Aue J1 ‘snjeA 10 JUROWY
a2% | © :
E g‘ ‘B0 ‘sremonteg
n X
"QOUSPISaI JO 30l
25
gy ‘uonpdLosa(g
Qd
8.0.
N ‘SWeN
*92U3PISal JO 9oelg
-
-] -
8 ‘wondusseq
& P
< -aueN
*8urpaevord jo ‘oN
‘uoryestidde jo uonyejussexd jo ojeq
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FORM 4
(Rule 19)

Summons for disposal of proceedings
T (Title)

[Vor. XV

(Name, description and place of residence)

Jhas instituted i

............ you are hereb proceedings against
authorised agent duly iflsstlirt?cr?e%nzi c’;o appear in this Cgourt iny(;)l:rfsf,;';r-‘g .
relating to the case, or who shall be a:cl o o answer all material question);

answer all such questions at. ..., O‘C{Z(?crﬂpiini:f by some person able to
..... e

Whereas..,

...........

supp(’?':sz ymtxf e upon which you intend to relay in
] notice, that, in defaul
mentione, at, ault of your
> :en ;};,ed :ase will be heard and determi:ﬁ) ?:Tance ahsome Y before
r my hand and the seal of the Cour¥0?£i: t()isence'f
) ay o

Court,

Co .
2. It u?lﬁ"id‘iﬁf e&osmln g the necessary expenses
e claim .
together with th » you should pay th ;
decree, which mae c}?Sts of the Proceedings?,to asoignoney into Court
Yy e against your PErson or property erﬁmfn of the
T both.
FORM 5

(Rule 19)

o Summons for settlement of Issues

N .
(Name, description and place of residence)

-----
..................
-------

h . .
............ yolil salrI:aSt}lltel;t%d proceedings against you
- Yy summoned t i
0 . 0
rised agent duly instructed, anilpa{at(:lirar 11:2

O'clock in th............ to answer such questions at.. . T ¢
ee————— TR v -hoon, on th Tererenteeesesaees
........ I9......... €irinnnn
to produce on that day agn the dot: answer the claim and yoﬁ.;}:"&:m?f}

irecte

in su%p?{rt of your defence.
Take notice that, in def
mentioned, the case will be hczl:g

Given under my hand and th

of your a
ppeara;
and determined ince on the day before

e seal of the Cou:t yt(l)llllsr absence

1958-59] KERALA EMPLOYEES' STATE INS. COURTS RULES, 1958 83

Notice :—1. Should you apprehend your witnesses will not attend of their
own accord, you can have a summons from this Court to compel the
attendance of any witness and the production of any document that
you have a right to call on the witness to produce, on applying to the
Court and on depositing the necessary expenses.

2. If you admit the claim, you should pay the money into Court together
with the costs of the suit, to avoid execution of the decree, which may

be against your person Ot property, or both.

FORM 6
(Rule 26)
(Title)
Subject .—Application for setting aside the.......ccoociiiinenenn PP order,
ex parte
The..............................above-named states as follows :—
(The grounds of applications should be stated.)

Date...ccocinreranassasnasancss

Verification by

the applicant,
The statement of facts contained in the application is to the best of

my knowledge and belief true and correct.

Signature of the applicant.

Place
Date Signature,

FORM 7

(Rule 26)

General Form
(Title)
To
Whereas the abOVe-NAMed.......cceeisesssamusssssssssstumnnnsssssnstenesres

has made application to this Court that....coeraneermmnennessianes teeeesronriranens
You are hereby warned to appear in this Court in person or by a pleader
duly instructed at.....ccciianereren O’clock in the.........coeeeneee noon, on the
day Of.veeerennenens ceerrareneenes IQ..uanees . to show cause against the applica-
tion failing wherein, the said application will be heard and determined
ex-parte.

Given under my hand and the seal of the Court, AhES, i vernerreosarassses
day Of.eeueeneerennaesaaIQuercrenes

Court,
FORM 8
(Rule 27)
Summons 1o wilness
(Title)
To
‘Whereas your attendance is required tO......coeeeeee errerrereenenenes )

behalf of the....... rreveiessssasesasss.in the above proceedings, you are hereby

required (personally) to appear before this Court on the.......ccoiiveenionsnne
day Ofeeuceacennsens I10ueees8tueecreeersunnencO'cloCk in the......coveenses 00

and to bring with you (or to send to thiS..esueesessesasCOUI i ciciiianenns
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A sum of Rs

of the Code of Civil Procedure, 1908 (V of

Given under my hand and the seal of the Court, this. ...,

seeeennnn.day
13) S R {« N
Court.
Notice:—1. If you are Summoned only to produce a document and not to
give evidence, you shall

be deemed to have complied with t
if you cause such document to be

and hour aforesaid.
2. If you are detained be
will be tendered to y

he summons
produced in this Court on the day

yond the day aforesaid, a sumof Rs..,............
ou for each day’s attendance beyond the day

specified.
FORM ¢
(Rule 40)
Decree in case
(Title)
Claim for
This case coming on this day for fina) disposal before.......
............ sresescsesesss.in the presence of
...... oeeeereesseneeseneeenn L for the applicant ang Of....eeevvenn......for the
opposite party, it is ordered and decreed that..... ..o and that the
sum of Rs,...........be paid by 12 R -.tothe... .. ......... o«
account of the costs of this suit, with interest thereon at the rate 0] SO
per cent. per annum from this da

he seal of the Court, this..................day
2 SRS . T
Court,.
Costs of suit
—_— —_—
T ———— . e ————
Rs. A. P Rs. A. P,
. Stamp for application Stamp for power
2. Stamp for power Stamp for written
statement
3. Stamp for exhibits creeereeens Pleader’s fee
4. Pleader’s fee Subsistence for
witnesses
5. Subsistgnce for Service of summons
witnesses and notices
6. Commissioner’s fee Commissioner’s fee
. Service of summons
and notices
\‘-ﬂh_ e, S—— o —
- Total

AL R TR Y T YV

Total

sscavpeqetey

' 8 8s
INS. COURTS RULES, 195
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FORM 10
(Rule 42)
icati 1 decree,
Application for the execution of a
f ceeans decree-holder, hereby apply for
In the court of......... e 1 ;- decreeh
execution of the decree herein below se .
[}
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1 ..declare that what is stated herein it true to

the best of my knowledge and belief.

Signed.......cceeenne
Decree Holder.

Dated the...ccoevsiriiinnnninaneeday oficceeennnn...n, 9
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The Working Journalists (Fixation of Rates of Wages) Act, 1958
Act No. 29 OF 1958*
[Received the assent of the President on 16th September, 1958.)
_ AnActto provide for the fixation of rates of wages in respect of work-
ing journalists and for matters connected therewith.

BE it enacted by Parliament in the Ninth Year of the Republic of India
as follows:—

1. Short title—This Act may be called the Workin i i
tion of Rates of Wages) Act, 1958. § Journalists (Fixa-

2. Deﬁnition.s.——an this Act, unless the context otherwise requires,—
() “Committee” means the Committee constituted under section 3 ;
(b) “prescribed” means prescribed by rules made under this Act: '
(9 "Wage_Board" means the Wage Board constituted under ihe
Working J(?ur_nahsts Act by notification No. S.R.0. 1075 of the Govern-
ment of India in the Ministry of Labour, dated the znd May, 1956 ;
o h(a(il) :'VzigeGBoard decision” means the decisions of the Wage Board
published in the Gazette of India Extraordina i
e rath Moy, aoar rdinary, Part II, Section 3, dated
047 : (¢) “wages” means wages as defined in the Industrial Disputes Act,
(f) “Working Journalists Act” means the Workin i
s - o
(Conditions of Service) and Miscellaneous Provisions Act, 1955g ; Journalists
(g) words and expressions used but not defined in this Act, and

defined in the Working Journalists Act, shall h . .
assigned to them in that Act. ' ave the meanings respectively

3. Constitution of Committee —(1) For the i
. purpose of enabling t
Central Government to fix rates of wages in respect of working journgalis}::
in the light of the .Judgment of the Supreme Court, dated the 1gth day of
March, 1958, relating to the Wage Board decision, and in the light of all
9t11;r rgli%vgtr;t r(:;lrcumstances, the Central Government shall, by notification
in the cial Gazette, constitute a Committ isti i
o o mittee consisting of the following
({) an officer of the Ministry of Law not belo
: w the rank i
Secretary, nominated by the Central Government, who shallofbejotlllllt
Chairman of the Committee, , ¢

(#1) three personsnominated by the Central Go
A’

the officers of each of the Ministries of Home Affairs

ment and Information and Broadcasting, ‘

(#41) a chartered accountant nominated by the Central Govern-

ernment from among
Labour and Employ-

ment,

(2) If for any reason a vacancy (other th:

temporary absence) occurs in theyoé“lce of tﬁ: aCK:::;:i ?rl a0y o hOf
member of the Committee, the Central Government may appoin ta-ny other
person in accordance with the provisions of sub-sectionp(g) to aﬁlllf tt;r
vacancy, and the inquiry before the Committee may be continued { e
stage which had been reached when the vacancy arose. ed from the

" (3) T(ile Cent{al Gov;rnment may appoint a Secretary to the Com
Ln;n::;:sr; ry.may also provide the Committee with such other staff as may

*Gaz. of India, Extry., 16-9-58, Pt. II, Sec. I., p. 183.
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(4) The Secretary shall perform such functions of a ministerial or
other nature as the Committee or the Chairman thereof may assign or
delegate to him.

4. Functions of Committee.-.(1) The Committee shall, by notice publish-
ed in such manner as it thinks fit, call upon newspaper establishments and
working journalists and other persons interested in the Wage Board decision
to make such representations as they may think fit as respects the Wage
Board decision and the rates of wages which may be fixed under this Act
in respect of working journalists.

(2) Every such representation shall be in writing and shall be made
within such period not exceeding thirty days, as the Committee may specify
in the notice, and shall state—

(a) the specific grounds of objection, if any, to the Wage Board
decision,

(b) the rates of wages which, in the opinion of the person making
the representation, would be reasonable, having regard to the capacity of
the employer to pay the same or to any other circumstance, whichever may
seem relevant to the person making the representation in relation to his
representation,

(¢) the alterations or modifications, if any, which, in the opinion of
the person making the representation, should be made in the Wage Board
decision and the reasons therefor,

(3) The Committee shall take into account the representations aforesaid,
if any, and after examining the materials placed before the Wage Board and
such further materials as have since been obtained by or made available to
it under this Act, make such recommendations, as it thinks fit, to the
Central Government for the fixation of rates of wages in respect of working
journalists, whether by way of modification or otherwise, of the Wage
Board decision; and any such recommendation may specify, whether
prospectively or retrospectively, the date from which the rates of wages
should take effect.

(4) In making any recommendations to the Central Government, the
Committee shall have regard to all the matters set out in sub-section (1) of
section g of the Working Journalists Act.

(5) The Committee may, if it thinks fit, take up for consideration
separately groups or classes of newspaper establishments, whether on the
basis of regional classification or on any other basis, and make recommen-
dations from time to time in regard to each such group or class.

5. Powers of Committee—(1) Subject to the provisions contained in
sub-section (2), the Committee may exercise all or any of the powers which
an industrial tribunal, constituted under the Industrial Disputes Act, 1947,
exercises for the adjudication of an industrial dispute referred to it and shall,
subject to the provisions contained in this Act and the rules, if any, made
thereunder, have power to regulate its own procedure.

(2) Any representations made to the Committee and any documents
furnished to it by way of evidence, shall be open to inspection on payment
of such fee as may be prescribed, by any person interested in the matter,

(3) If in the course of any inquiry it appears to the Committee that it
is necessary to examine any accounts or documents or obtain any statements
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y authorise any officer of the Central
to as the authorised officer) in that
shall, subject to the directions of the
counts or documents or obtain the

from any person, the Committee ma
Government (hereinafter referred
behalf; and the authorised officer
Committee, if any, examine the ac
statements from the person.

(4) The authorised officer ma j i
Cqmmittee, if any, exercise all or );‘n;l:)tf)]:flz e dir
tribunal may exercise under sub-section (2) or su
the Industrial Disputes Act, 1947.

(5) Nothing in sub-section (1) of secti

! ! on 54 of the i
{:.c't, 1922, or in any corresponding provision in4any oth(;rlgta? Income".tax
eing in force relatlr}g to the levy of any tax shal] apply t ]or t'he time
of any of the particulars referred to therein in aIx)1p Ve ¢ disclosure
Commélttee by an authorised officer, ¥ report made to the

(6) Any information obtained b i

) Yy an autho i i

of any of his powers and any report made by r}‘lf;f: quf:l:; " no

ections of the
Powers which an industria]

-section (3) of section r1 of

this sub-section shall apply to t
report to the Central Government
conce(rr;ir’llghthe execution of this Act.
7 e authorised officer

the meaning of section 21 of th:hla;ilizi (;’e:rrxr;dcgzl: *# public servant within

6. Power of Central Government to ,
Committee.—(1) As soon as may be, after ther
of the Committee, the Central Govérnment sh

enforce recommendations
eceipt of the recommendatig
all make an order in terms

of
ns

of
fit, being modifications which, in the opin:
' °h, € opinion of th
not effect important alterations in the character oife tizn:iéri;verg rton,,
endations.

(2) Notwithstanding anythin i i i
Government may, if it thinksy ﬁt,j contained in sub.section (). the Central

(a) make such modifications ;
' ) mm the r i
modxﬁcatlpns of the nature referred to in sub—se:;:tci(:)rrrxlmre ndatfons,- fot_bein
. Provided that before making any such modi(fig;ltaiz 1o, inkes it :
hovernm_ent shall cause notice to be given to all persons lik
thereby in such manner as may be prescribed |ty o e affected

such modifications of the nature referred to j
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at a rate which shall in no case be less than the rate of wages specified

in the order.

8. Review of order of Central Government.—The Central Government
may, at any time after the expiry of three years from the date of the order
passed by it under this Act, if it is of opinion that circumstances require
that the rates of wages specified in the order should be revised, constitute
a Wage Board as provided in section 8 of the Working Journalists Act, and
where a Wage Board is so constituted, the provisions of the Working
Journalists Act shall apply thereto.

9. Recovery of monmey duc to working journalists.—(1) Where any
amount is due under this Act to a working journalist from an employer,
the working journalist may, without prejudice to any other mode of
recovery, make an application to the State Government for the recovery of
the money due to him, and if the State Government, or such authority
as the State Government may specify in this behalf, is satisfied that any
money is so due, it shall issue a certificate for that amount to the Collector,
and the Collector shall proceed to recover that amount in the same manner
as an arrear of land revenue. ‘ S

{2) 1If any question-ariscs as to the amount due under this Act to
a working journalist from an employer, the State Government may, on its
own motion or upon application made to it, refer the questioh to any
Labour Court constituted by it under section 7 of the Industrial Disputes
Act, 1947, and the said Act shall have effect in relation to the Labour
Court as if the question so referred were a matter specified in the Second
Schedule to that Act which has been referred to the Labour Ceurt for
adjudication. ' '

(3) The decision of the Labour Court shall be forwarded by it to
the State Government which made the reference, and any amount found
due by the Labour Court may be recovered in the manner provided in
sub-section (I). ' o

10. Authentication of orders, leiters, etc., of the Committee.—All notices,
letters, authorisations, orders or other documents to be issued or made by
the Committee under this Act may be authenticated by the Chairman or the
Secretary thereof or any other officer authorised by the Committee in this
behalf and any notice, letter, authorisation, order or other document so
authenticated shall be presumed to have been duly issued or made by the
Committee, .

11. Effect of Act on Working Journalisis Act, etc.—(1) Sections 8, 10,
11, 12 and 13 of the Working Journalists Act shall have no effect: in
relation to the Committee.

(2) The provisions of this Act shall have effect notwithstanding
anything inconsistent therewith in the terms of any award, agreement or
contract of service, whether made before or after the commencement
of this Act: )

Provided that where under any such award, agreement, contract of
service or otherwise, a working journalist entitled to benefits in respect
of any matter which are more favourable to him than those to which he
would be entitled under this Act, the working journalist shall continue
to be entitled to the more favourable benefits in respect of that matter,

. R PP R

=12
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n}gtwlithstanding that he receives benefits in respect of other matters under
this Act,

(3) .Notping cgntained in this Act shall be construed to preclude
any work_mg ]purqallst from ‘entcring into any agreement with an employer
for granting him rights or privileges in respect of any matter which are

more favourable to him than those to which he would be entitled
under this Act.

12. Vacancies, ete., not lo invalidate proceedings of Committce.—-No act
or proceeding of the Committee shall be invalid merely by reason of the

existgnce_ of any vacancy among its members or any defect in the
constitution thereof,

13. Power to make rules.—(1) The Central Governme

13- P . : t may, by

notification in the Official Gazette, make rules to h

e atlon , carry out the purposes
(2) In particular, and without prejudice to the generality of the

foregoing power, such rules may provide for—

(¢) the manner in which notices d ;
published ; under this Act may be

_ (b) the procedure to be followed by the Committee in the exercise
of its powers under this Act ;

(¢) the powers and fanctions of the Committ .
delegated to any of its members ; ittee which may be

(@) the fees to be paid for inspection of d i
the Committee. 1% ocuments furnished to

14.  Repeal and saving.—(1) The Working Tournali ixation of
Rates of Wages) Ordinance, 1958, is hereby repefleg. nrnalists (Fixation ©
(2) Noththstar.lding such repeal, anything done or any action
tt:l;en ur(xiclertht'heAsald Ordinance shall be deemed to have been done or
kent under this Act as if this Act had
vy ad commenced on the 14th day

arew.

Employees > State Insurance—Exemptions
Notification No. SIA. 1558-1, dated 27th September, 1958.*

In exercise of the powers conferred b i
» r y section 87 of the Employees’
State Insurance Act, 1948 (XXXIV of 1948), the Government of Eorﬁbay

hereby exempts from the operation of i (
theront, cvery-ctomr peration of the said Act, except Chapter V-A
(a) which is situate in an

said Act are in force; and y arca in which Chapters IV and V of the

(b) which is exclusively engaged i
) i C ged in one or more of the manufactur-
mg processes specified in column (1) of the Table annexed hereto or any

other manufacturing process which is inci
: > is incidental i
o {the aforesaid processes, or in an g e o O

in a seasonal factory,
the said Act,

{t})l: tclz;; (}i)i:gds frsox:c iiistdOgtober, 1958, till 30th September, 1959, subject to
sai¢ Table. pecified in the corresponding entry in column (2) of the

y other manufacturing process carried on

*Bom. Govt. Gaz. g-10-'58, Pt: 1V-A, P. 715.

of the nature referred to in clause (12) of section 2 of

N .
o
S
Y
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TABLE
Name of Manufacturing Process. Conditions.
; (1) (2
1. Re-drying unmanufactured leaf tobacco
tobacco,
2. Rice Milling .
3. Cold storage
4. Salt Manufggtuge "',
5. Oil Millg I Provided that the process of oil
S \ milling is subsidiary to any other
/ ':/ S manufacturing process which is
v & i \ seasonal and so long as the
. : { qg\o/\ ) number of employees engaged in
Y \> 5‘? ; oil milling is less than fifty.
\. \ A (\/',’

Eini»ﬂ;yees’ State Insurance—Exemptions
Notification No. SIA. 1758-1, dated Bombay 30th September, 1958.*

In exercise of the powers conferred by section 88 of the Employee’s
State Insurance Act, 1948 (XXXIV of 1948), the Government of Bombay
is pleased to exempt for a further period of one year with effect from 1st
October, 1958, from the provisions of the said Act, except Chapter V-A
thereof :—

(a) any person employed directly by a principal employer or
through an immediate employer on loading or unloading outside the factory
or on loading or unloading of goods or material going out of or coming in
at the factory gates or sidings, provided that if such person is employed
directly by the principal employer continuously (but for breaks due to
weekly or other holidays) for more than 15 days (including such holidays),
the exemption will cease from 16th day of the employment by the same
principal employer ;

(b) any person employed on work which is not ordinarily the work
of the factory but is of a casual nature, that is to say, work which is not
ordinarily carried on for more than 15 days in a calendar month and was
not carried on for more than 60 days in the preceding calendar year:

Provided that any employee who is generally employed on any work

‘other than that specified in (2) or (b) above shall continue to be covered

under the Act irrespective of his temporary employment on the said

work ;

Provided further that, notwithstanding this exemption, any employee
so exempted, shall continue to be entitled to such benefits under the Act to
which he might have qualified on the basis of contributions paid before the
date from which he gets exempted,

*Bom. Govt. Gaz., 1-10-'58, Pt.IV-A, p. 729
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Employee’s State Insurance Act — Exemption
Notification No. LLH 359 LBW 58, dated Bangalore, 30th September, 1958

In exercise of the powers conferred b i
State Insurance Act, 1948 (Central Act 34},15:;;‘10316 (S}ivzfm::e fjmplo}’ees.
hereby exempts _for th.e period of one year with effect frome;1 tofo Mysore
1Q58, up to and inclusive of 30th September 1959 from the ot ctober,
said Act, except Chapter V-A thereof — operation of the
(a) any person employed directly b inci
an ix:nmediate employer on loading or inl}(,):dglréncgﬁetl:ig? It)lllzyfe: 1? r hrough
loading or unload_mg of goods or material going out of or comi ctory or on
factory ga_ltes or sidings provided that if such person is emplo lclllgdln e
the. principal employer continuously (but for breaks due tls) e k1 prectly by
hghdays) for more than 15 days (including such holida s) “;‘1310 y or otl.ler
will cease from the 16th day of the employment b ts;. " an exer.llp'fxon
employer ; y the same principal
(b) any person employed on wor ich i Shar:
of t.he _factory })ut is of apcaZual natu(r)e}( t‘g:;ci}; l&)ns(;t Ol;s:)rr];nly hﬁhe  work
ordinarily carried on for more than 15 days in a caleZ&ar v:hmh ot
not c;rledh on for more than 60 days in the preceding Calen;; x(')n ea‘ra'nd was
other tr}?z:’rlxdetcll tthat any employee who is generally employed gn an.y work
oLer than Alcat SiIr)ree?;ﬁggtim (a)foil (b) above shall continue to be covered
work : pective ol his temporary employment in the said
Provided further that, notwithstandi i i

so exempted, shall continue to be entitleclint% S;lcsh le):;grenﬁpttsu:;dﬂyt}f;n ﬁl:ty :e

o

‘which he might have qualified on the basi ibuti i
ate from which he gors extmpend. 1e basis of contributions paid before the

Iron & Steel Industry Declared Public Utility Service in Bihar
Notification No. III/DI-6oz 3/58-L.—15290, dated

4tk September, 1958%.

” 1S satis ed

Now, therefore, in exercise of
, , the powe
(t)}fl clca;use (n) of secn‘on 2 of the Industri:fl Disrpsut(;(;nzfxecrtr efgby S)l;llj_dause )
e Governor of Bihar hereby declares “Iron and Steél" 4i7nd(ustyy0ft1%ta7)'
obe a

public utility service for the purpose of i
six months with effect from tﬁe fsth geptt}:;nsli:? ?;;t&for ® further period of

*Mysore Gaz., 9-10-58, Pt, IV-1 C, p. 3519

hat public interest requires
ared to be a public utility
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[IN THE MysorE HicH COURT.]
M. C. SHANTHAMALLAPPA

v

M. D. CHANDAPPA SHETTY
S. R. Das Gupta, C. d., and Sreemwasa Rau, dJ.
December 20, 1957.

WORKMEN'S COMPENSATION ACT, 1923, SECTIONS 3 AND 30—FINDING
oF COMMISSIONER—FINDING ON FAGTS—INTERFERENCE BY HigH COURT
oN APPEAL—CLAIM FOR COMPENSATION—ONUS ON CLAIMANT—"ARISING
OUT OF’ EMPLOYMENT—MEANING OF—WHETHER WORKMAN SHOULD BE
ENGAGED IN POSITIVE ACTIVITY—MERE PRESENCE IN DISCHARGE OF
DUTY—WHETHER SUFFICIENT.

A decision of the Commissioner for Workmen's Compensation is liable
10 be interfered with by the High Court only when a substantial question of
law is involved in the appeal. The finding of a Commissioner that an accident
arose out of and in the course of employment is prima facie a finding of fact
which cannot be interfered with unless the finding is perverse or founded on
gross misappreciation of the evidence. Where the Commissioner, after
weighing all the evidence before him. comes to the conclusion that the version
of the accident put forward by the employer was wholly improbable and not
creditworthy, though the employer's witnesses had given a cogent and consis-
tent version supported by the dying declaration of the deceased workman, the
Commissioner would be acting within his province in doing so and his finding
should not be interfered with.

Though the burden lies on the claimant to make out the necessary
ingredients mecessary to sustain his claim to compensation under the Work-
men's Compensation Act, 1923, it cannot be contended that so long as the
possibility of the accident having arisen outside the scope of employment cannot
be excluded the claimant must fail.

There is nothing in section 3 of the Act which requires that it should be
shown that the workman was engaged in some positive activity at the time of
the accident and that the accident was related to such activity. That the
workman was present at the spot at the time of the accident, if the presence is
attributable to the discharge of his duty, is enough to show that the accident
arose out of his employment.

Miscellaneous Appeal No. 7 of 1957.

V. Krishnamurthy for the appellant.

C. B. Motaiya for the respondent.

JUDGMENT

N. Srinivasa Rau, J.—The appellant was the owner of a motor

lorry. The respondent is the father of one Annayya who died on

R—18
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19th March, 1956, in consequence of injuries sustained by him when the
lorry had been taken out for bringing a load of stones. The respondent
claimed compensation as a dependent of Annayya under the Workmen's
Compensation Act on the ground that the fatal accident arose out of
and in the course of Annayya’s employment as a cleaner of the lorry
under the appellant. It was contended by the appellant that Annayya

had not been his employee and that the accident had not arisen out of

and in the course of employment. The Commissioner for Workmen's

Compensation, however, upheld the claim and awarded compensation on
the basis that Annayya was getting monthly wages of Rs. 60.

In this appeal, though the appellant challenged the correctness
of the Commissioner’s finding that Annayya was a workman under the
appellant and the quantum of compensation awarded, the learned
counsel for the appellant has not pressed these two points and has
confined his arguments to the question whether the accident arose out
of and in the course of employment.

It is not disputed that the fatal accident occurred while the
lorry had been taken out to the neighbourhood of a place called
Thrukarahatti for transporting stones. The version put forward on
behalf of the appellant was that Annayya who had accompanied the
lorry went away from the spot where the loading was taking place
saying that he wanted to answer calls of nature, that he returned with-
out being noticed either by the driver or the labourers who had gone
along with the lorry to do the loading, that he got underneath the lorry
and went to sleep there, that the driver and the labourers, shouted for
Annayya to take him along with them, after the work of loading was
over, that Annayya did not make his appearance, that they thought he
would join the lorry at a shop situated nearby at the roadside that the
driver started the lorry on the return journey when some obstruction
was felt and they heard the cries of Annayya whom they found injured
by one of the wheels of the lorry passing over a part of his body.

According to the respondent the injuries must have occurred while
Annayya tried to start the engine handle when, owing to sOme mis-
chance, the lorry moved forward and hit Annayya. The Commissioner
disbelieved the version put forward by the appellant, thought that the
probabilities were in favour of the respondent’s version, but, holding
that it was not possible to state the exact manner in which the injuries
were caused to Annayya, still opined that the circumstances of the case
showed that Annayya suffered a fatal injury by doing something in his
capacity as the cleaner of the lorry and that the accident, therefore,
arose out of and in the course of Annayya’s employment,
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The Commissioner’s decision is liable. to. be inte'rfered w1t111
only when a substantial questi.on‘ of lav&lr is involved in (tlhe appea
The above finding of the Commissioner, ‘vzz., that the acci .ent arose
out of and in the course of Annayya's empolyment is prima facie a
fmdlrlltg i(;f iarcgtg;d by the learned advocate for t}.lé appellant that the
Commissioner has grossly misappreciated the evidence addtfced 'by the
appellant in totally rejecting it even though the appellant’s mtnes::;
have given a cogent and consistent version and Fhat version is support d
by the dying declaration of the deceas'ec? afld is not mconsxsten}’: wit
the medical evidence in regard to the injuries and that even otherwise
as the burden lay upon the claimant to establish that the accident arose
out of and in the course of employment of the fieceased anfl as no
evidence has been adduced by the respondent the clalm. has to fail.

It is no doubt true that, according to thg material on record, the
only persons present on the scene were the' driver of the lorry and th,e
labourers and that all of them havg spoken in §upport of the appellant’s
version. It is also true that the dying declaration of tbe deceased rfacord-
ed on the same day by a Magistrate supports the version. ’ But this dpes
not however mean that that version had to be accepted without scrutiny

ssioner.

o7 tl?lgozztlent occurred in the early part of the afterngog and the
loading of stones did not occupy mu‘cb time. The pommxssmner has
taken the view that it was very unhl?ely in these circumstances that
the deceased would have thought of going to sleep or would have chosen
the space underneaththe lorry as a place for taking rest or that t'he
shouting of the driver and of the labourers would not have aroused him
fromHh;St:;ieSISO borne in mind the fact that the driver’s mind would
naturally be exercised in avoiding the consequencesto himself of the
accident and the fact that his fellow employees would be sufficiently
interested to support a version which would exonerate the driver. He
has also taken the view that the dying declaration of the deceased
exonerating the driver must have been induced in the same circum-
stances.

He refers to the deceased's statement that the driver did not observe
the deceased creeping under the lorry as a tell-tale statement, as the
deceased could not have known whether the driver did or did not notice
that act. As regards the medical evidence, the Medical Officer examined
as P.W. 7 has no doubt stated in cross-examination that j
lying under the lorry and the wheel pressed. agains »
the body when the wheels moved, an injurg#fike the one‘QQ‘
deceased’s body could also have been caused.  /* ‘\

he man was

of

/
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But he has stated in examination-in-chief that if the hind wheel of
the lorry had passed over the abdomen there would have been in"uries
to other organs also. A question was raised in the course of argur]nents
as to the admissibility of the witness's evidence as he was not the doctor
who treated the deceased soon after the accident or conducte(()icth.3
post mortem examination and as his evidence is based upon the contents
of the post mortem certificate granted by the doctor who conducted the
examination.

If the evidence is inadmissible it cannot be taken into consid .
atall. If, onthe other hand, it has to be treated as the evidenceerztf:lzg

expert interpreting the data furnished by the post mortem certificate such -

favidence was part of the evidence which the Commissioner had t k
into consideation in arriving at his own conclusion. o ftake
. It mayalso be mentioned that the claimant, in the course f hi
evxdence,‘ has stated that the deceased told him that the lorr d° hn;
against him when, after he started the lorry using the starter t};\ 5;5 i
moved, that he was hit by the bumper on the right side of the | e orri;
that he was told (presumably by the driver of the appellant)that horrf] anl
not mention these facts to the authorities or othersand that h © shoutd
looked after by the appellant. e would be
Tjh.e Commissioner has not referred to this part of the clai .
depom?xo.n. but all this was material available to him a dau'lflan;s
Commlsswne?, after weighing all this evidence came to th’e o l1 t :
that the version put forward by the appellant was wholly im rcgn;:lusmtc;
not creditworthy, it appears to me that he was entirely witphio ﬁ' o
vince in dfnn'g so and I see nothing in the nature of perversitn 1s pro-
mlsappr'eaatlon of evidence in such a conclusion being arriv dy o Bross
It is contended, however, by the learned advocate fOre Et. 1
lant that, even if the appellant’s version should fall to the the adppe -
rgspondent cannot succeed unless he discharges the burden th gr;{un ,the
h1n3 to show that the accident arose out of and “in the e s e
son’s employment. It has already been mentioned above tcl(:utr sehof e
persons present at the time of the occurrence were the dri At the only
labourers and in the very nature of things the respondent ;er and the
abh? to adduce any positive evidence as to the mann ! as n.ot been
accident occurred except the statement made to hj ;r in which t.he
has been referred to above. 1m by his son which
The statute (The Workmen’s Compensation Act) does not i If rai
any presumption in the matter and it follows that when n(l)t‘ltS? f raise
under the Act, the burden lies upon the claimant to maka claim is made
sary ingredients. In this case, the claimant has to est:bolqilthﬁ neces.
accident arose in the course of the deceased's employ ment alssalst:o :lt]a:hii
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arose out of the employment. The finding of the Commissioner that
the deceased was employed by the appellant as a cleaner and that he
was working in that capacity on the date of the accident has not been
challenged at the time of arguments before us. Thus the fact that the
accident arose in the course of the deceased’s employment must be
regarded as having been established. The question for consideration is
whether the accident “arose out of the employment”.

The learned advocate for the appellant has drawn our attention
to certain passages in Halsbury's Laws of England, (Lord Hailsham
Edition, Vol. 34). They are:

« The burden of proof both that the accident arose out of and in the
course of the employment rests in the first place upon the workman or
his dependants.........”

“If the proved facts give rise to conflicting inferences of equal pro-
bability, so that the choice between them can only be arrived at by
what amounts to a guess, then such a guess, though called an inference,
arrived at in favour of the applicant will be set aside.”

“ The words ‘arising out of the employment’ mean that,:during the
course of the employment, injury has resulted from some risk incident
to the duties of the service, which, unless engaged in the duty owing to
the master, it is reasonable to believe the workman would not otherwise
have suffered.”

« Where the workman, though during a time when the course of his
employment is subsisting, does something entirely for his own purposes

and thereby incurs a risk which causes an accident, he is not entitled to.

compensation.”

“If the workman goes outside the sphere of his employment as
defined by his employer he is not generally entitled to compensation if
he sustains an accident whilst thus acting.”

«1f a workman sustains an accident whilst he is doing an act which
is within his sphere of employment, the mere fact that he has acted
negligently or failed to adopt the safest method of working will not
deprive him of compensation. Where, however, whether from reckless-
ness or from any other reason a workman does something which it was
no part of his employment to do, and thereby incursa risk to which he
was neither required nor authorised to expose himself an accident so
caused will not arise out of the employment.”

The above extracts may be taken as substantially representing the
rules that govern the matter, but what is suggested on the strength of
these passages is that as long as the possibility of the accident having
arisen outside the scope of employment cannot be excluded the claimant
has to fail. It isdifficult tosee any warrant for such a suggestion in

[T%
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the above passages. It isnext contended that if .the probabilities are
equally balanced, even then the claimant has to fail. '

This, no doubt, is supported by the abox./e. Passages, and, indeed,
logically follows the proposition that the initial burden rests on the
claimant. In this connection the learned advocat'e for the appellant has
drawn our attention to the decision reported‘ln Ste'el P.roducts Ltd, v
Amelda, A.LR. 1951 Cal. 145. That was a case in which it was found
that the workman, a fitter, after measuring somethin
went apparently outside tostart work, fell down an
hospital and according to the medical evidence it
case of cerebral thrombosis with progressive cerebral

It could not, however, be stated whether th
attack of cerebral thrombosis or whether the attack
the latter case the death could not be regarded as d
there was nothing to connect the attack with
was doing. In the former case, the onset of the att
fall which occurred out of what he was doing as
Court held that, as the facts were entirely consistent with both the
possibilities and it was quite impossible to say which of those two
alternatives was the more probable, the claim had to fail.

It is suggested by the learned advocate
the accident which occurred in the case on hand
the claimant’s version and the employer’s version
of the principle indicated in the above decision ¢
It may at once be stated that no question of two equally possible
versions arises in this case since it has been found that the appellant’s
version is not true. The only question, therefore,
from that version, the circumstances of the case j
the accident arose out of the employment,

The learned advocate has also relied on two decisions
in Bender v. Owners of Steamship Zent, [1909] 2 K.B. 41, an
Owners of Steamship Wild Rose, [1909] 2 K.B.46.
chief cook and baker of a steamship was lost over
was fine at the time, the ship was steady and ther
and bulwark all round, There was no suggestion
the man’s duty would lead him to a position of da
was held that there was no evidence which would
draw the necessary inference that the accident cay
of’ as well as * in the course of * the employment.
the second engineer of a ship who had gone out op d
fresh air was missed at midnight.

g on an almirah,
d was taken to the
turned out to be 3
oedema.

e fall preceded the
caused the fall. Ip
ue to an accident as
what the workman
ack might be due to
an employee. The

for the appellant that
is consistent with both
and that on the basis
he claimant has to fail,

is whether, apart
ustify the inference that

reported
d Marshall V.
In the first case, the

board. The weather
€ Was a four feet raj]
that any portion of
nger on the ship. It
enable the Coyrt to
sing death arose ‘ out
In the other case,
eck for a breath of

e
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The next morning he was found drowned. It Fmas heid tha:ttlixtomlii:
ident occurred in the course of the ‘deceased s employme h, ad
the acciden blished that it arose out of his employment since there m}::'
o l?ee“ es'tacl'lflte that his duty would take him to the place where the
nOt.bmg o 1}(1: e occurred. It is suggesged on the strength ‘ of thelje
rccidon: e i a‘t’he resent case also no evidence has been ?et in by the
t“’") ot thz;::n tha:): the accident is attributable to anything done by
:}ilfcfll:::a::d in connection with his employm'ent. ) S
i however, that in each of these f:ases the cir °
indi e Se;n' the duties of the workman did not normally expos
m'd]'cated ‘ 'altc which resulted i the fatal accident. I‘n the case on
I}:]mdtotfxleli):i;t for consideration is whether the wolrllfm;nt‘s presence at
e i i to this duties.
the prace of aCCl}cllenthv::inotr;;alll};::lizl;m:;\icate for the respondent
On’ e o eihe deéision reported in Vishram Yesu v.} Dadc?bhoy
g reh'?d :llp(?n A.LR. 1942 Bom. 175. That was a case in which a
HO""“.SJ’ o (;’ n .’:.1 .barge went to sleep at night on one of the hatches
Khalal cmpore 3 when his companion woke up he has found to be
i t'he pare an his body was discovered in the dock wl‘xere the barge
isong and la'ter 3" It was in evidence that the khalasis had tosleep
h'ad be?n siatlonin; allotted to them by the employers when .there was
e e'rgo r on the hatches when there was work at mgh‘t.
o work at et (1)1 t the accident arose out of the employment since th'e
fe was held the lace where he was discharging his duties to h1§
docensed "% hz'it i :rently has reference to the fact that the khalasi
employerﬁ- T lshaiitch and not in a room since he had to be ready for
o 51eep”_1g mlt1 ec0urse of the night. The learned advocate has also
work quring ht : se reported in Astley v. R. Evans & Co. Ltd., .[1911]
reee . eh C'cawas a case in which the brakesman of a train tbat
XD 10536. befar to buffer with another train towards a siding point
T ;imb from the truck in which he was riding on to the
endeavouredf t?1Ctrain in front of his train and in doing so fell and was
DAk Ve O e ed for the employer that in trying to climbon to t.he
K. v;as'hurtgrain in front the workman was doing something which
Efake Vauc:tocatll:d upon to do in the course of his employment and had
e was n : !
needleSS?Y exposegolzzs::fn:l Zzézlp()ted. An examination of the decision
Th: :c;?t::med upon the view taken by the learned Judges on to
shows ¢ ‘_’ hether the particular act was reasonable or not and in fact
e ] : es took a different view. The learned advocate, however,
°nl‘f— o lh:h{: dgecision for the enunciation of some principles by Fletcher
;?I;jt(;n. L. J. The passage reads as follows;
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* What then is the proper presumption in the case of death which
is due to the dangers of the employment and which occurs to a person
who is engaged in it, but, where, from the nature of the case, no direct
evidence can possibly be obtained as to the events immediately preceding
the accident ? In my opinion, the principle that we ought to apply to
the presumption in such a case is, that where the workman is shewn to
have been engaged in his employer’s work and nothing else during the
period prior to the accident, and the accident occurs by reason of his
doing an act which is consistent with his still continuing to be doing
that work, the proper presumption is that he did what led to the
accident in continuing his employer’s work and not that he had
ceased to do his employer's work and had commenced to do
something for his own purposes. In other words, where the workman
is engaged in his employer's work up to his death and the last acts
known are consistent with the continuance of that work, the onus is
upon the person who alleges a cessation of his work for his employer to
prove it.”

This, if I may say so with respect,is a fair and reasonable
rule, based as it is on the priciple of continuity and it is in no way
inconsistent with the principles referred to earlier. Relying on the
above passage it is suggested for therespondent that as the deceased went
with the lorry in the discharge of his duties it must be presumed even in
the absence of any evidence on the claimant’s side that the accident
occurred when the deceased was discharging his duties to his employer
and that, as the appellant’s version as to the circumstances of the
accident is disbelieved, the presumption stands unrebutted.

In the light of the above discussion, it appears to me that the
circumstances of the case leave no room for doubt that the accident must
be regarded as having occurred while the deceased was discharging his
duty as a workman. He was a cleaner attached to the lorry. No
evidence has been given in the case as to what the exact duties of a
cleaner are. But the evidence adduced on both sides makes it clear
that his work consisted not merely of cleaning the lorry but of acting as
a handyman accompanying the lorry. Indeed, the position taken up by
both the counselsin the course of arguments was that the duties of a
cleaner of a lorry were analogous to those of a conductor in a passenger
vehicle. It was, therefore, part of the duty of the deceased to be in the
lorry whenever it was on the road and to be by its side to do whatever
work was entailed in the work of transport. The deceased went from
Mercara to the spot where the stores had to be loaded and stayed by the
side of the lorry after arriving at the spot in the discharge of his duty.

It is not disputed that the injuries are attributable to some
mis-chance associated with the working of the lorry. Even if the
particular circumstances under which the accident occurred and the
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injuries were sustained are not established, it is beyond doubt that the
deceased sustained the injuries when he was present on the spot in
discharge of his duty as a workman. In other words, the accident * arose
out of” his employment. It appears to me that it is not necessary
to establish, as suggested by the learned advocate for the appellant, that
it should be shown that the workman was engaged in ‘doing’ something

There is no basis in principle or in the wording of the section for
the proposition that the workman should be engaged in some positive
activity at the time of the accident and that the accident should be
related to such activity. The presence of the workman on the spot at
the time of the accident, if such presence itself was attributable to the
discharge of his duty is enough to show that the accident arose out of
his employment. It will be remembered that in Vishram Yesu
v. Dadabhoy Hormasji & Co., A.LR. 1942 Bom. 175, the khalasi was
sleeping on one of the hatches so as to be ready for work whenever the
need for it should occur in the night. It washeld that his location on the
hatch in those circumstances must be regarded as in the discharge of
his duty as a workman. The same principle is found illustrated in the
observations of Farwell, L. J., in Marshall v. Owners of Steamship Wild
Rose, [1909] 2 K.B. 46, mentioned above :

“If an ordinary sailor is a member of the watch and is on duty
during the night and disappears, the inference might fairly be drawn that
he died from an accident arising out of his employment. But if, on the
other hand, he was not a member of the watch, and was down below
and came upon deck when he was not required for the purpose of any
duty to be performed on the deck and disappeared without knowing
anything else, it seems to me that there is absolutely nothing from
which any court could draw the inference that he died from an accident
arising out of his employment.”

The presence of the deceased in the proximity of the lorry when it
had been taken there for the purpose of loading stones could not be
attributed to anything other than the discharge of his duty and in the
absence of any credible evidence that at the time of the accident the
deceased was engaged in anything outside the scope of his employment,
the accident must be held to have arisen out of his employment.

There is thus no reason to interfere with the decision of the
Commissioner. This appeal is accordingly dismissed with costs,

S. R. Das Gurta—C. J. —I agree.

- -'. . .

R—19
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[In THE ANDHRA PrADESH Hicu Courr.]
COMMERCIAL & INDUSTRIAL BANK, HYDERABAD

v

AUTHORITY, PAYMENT OF WAGES ACT.

Satyanarayana Raju, J.
January 21, 1958.

HYDERABAD SHOPS & COMMERCIAL EsTABLISHMENTS AcT, 1957,
SECTION 4(1)(G)—EXEMPTIONS—"“ESTABLISHMENTS IN BANKS”’, MEANING
OF—CLERICAL ESTABLISHMENTS IN BANKS, WHETHER EXEMPTED.

PAYMENT OF WAGES ACT, 1936, SECTION I15—APPLICATION TO
HyYDERABAD SHOPS & COMMERCIAL ESTABLISHMENTS Act, 1951—
NOTIFICATION APPOINTING “AUTHORITY '—WHETHER NECESSARY TO
CONFER JURISDICTION ON “AUTHORITY —NOTIFICATION ISSUED AFTER
FILING OF PETITION BEFORE "“AUTHORITY —EFFECT. .

Section 4(1)(g) of the Hyderabad Shops & Commercial Establishments
Act, 1951, which exempts “establishments in banks™ from the scope of the
Act exempts only establishments such as canteens, restaurants, etc., which
may be functioning within the premises of abank and does not exempt the
clerical establishment of a bank.

Under section 37-A of the Act a notification appointing the *
to hear and decide disputes and claims arising out of deduction fro
delay in payment of wages to persons employed in establishments
the Actis a necessary condition to the exercise of jurisdiction by the
Where there was no such notification at the time when an application was
entertained by an “authority”, q subsequent notification appointing such
‘authority” would not cure the want of jurisdiction.

Writ Petition No. 39 of 1956,

Y. Sivarama Sastri for the petitioner.

Addl. Government Pleader and G. P, Joshi for the respondents.
ORDER

This is an application under ar
of India, for the issue of writs of cer
the order of ** the Authority under the
21st February, 1956, and for a direction
Authority from further enquiring into t
2 to 7 before him.

The Commercial and Industrial Bank, Ltd., was registered as a joint
stock company in the year 1352-F under the Hyderabad Companies Act
of 1320-F. The first respondent is the Authority under the Payment of
Wages Act, 1936, having been appointed as suych under a notification

et TR

authority
m wages 0r
covered by
“authority”.

ticle 226 of the Constitution
tiorari and prohibition to quash
Payment of Wages Act”, dated
or order prohibiting the said
he petition filed by respondents
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issued by the Hyderabad Government on 14th September, 1956, published
in the Official Gazette, on 27th September, 1956. Respondents 2 to 7
were employees of the petitioner bank. .

On 20th July, 1955, the Reserve Bank of India served a notice on
the petitioner bank refusing to give a licence, which, accor.ding t? the
petitioner, had resulted in the Bank ceasing to transact banking business.
On 1st August, 1955, the petitioner bank served notice on its employees
(respondents 2 to 7) giving them intimation of its intentiton to terminate
their services subject to the payment of a month’s salary. Respondents
2 to 7 thereupon filed a petition before the Labour Commissioner,
Hyderabad, seeking his interference alleging that there was a retrench-
ment by the bank, The Labour Department initiated conciliation proceed-
ings which finally resulted in an agreement between the parties on 27th
September, 1955. Pursuant to the said agreement, the petitioner bank
issued fresh notice on 28th September, 1955, intimating respondents 2 to
7 that their services should be treated as terminated with effect from
the afternoon on 27th September, 1955. On 24th October, 1955, respon-
dents 2 to 7 filed a petition before the 1st respondent under section 37-A
read with section 2 (5) of the Hyderabad Shops and Establishments Act
(X of 1951). as amended by Act XXX of 1952 seeking an order for
payment of Rs. 41-14-6 towards their wages in respect of the period from
28th to 30th September, 1955. On this petition being presented before
him, the 1st respondent called upon the petitioner bank to show cause as
to why the prayer of respondents 2 to 7 be not allowed. By means of a
counter filed on 16th November, 1955, the petitioner bank took objection
to the jurisdiction of the 1st respondent to entertain the petition. In an
interim order, dated 15th February, 1956, the 1st respondent repelled the
objection raised by the petitioner bank to his jurisdicition and directed
the parties to adduce their contentions on the merits. On the said order
being communicated to the petitioner bank, the bank filed the above
writ petition for the reliefs enumerated above.

Mr. Sivarama Sastry appearing for the petitioner bank has raised
two contentions before me: (i) that the Hyderabad Shops and Establish-
ments Act does not apply to the Bank establishments, and (ii) that the
1st respondent had no jurisdiction to entertain the petition on the date
on which it was presented having regard to the fact that there was no
notification designating him as the * authority " under section 37-A of
the Act.

For an appreciation of the first of the above contentions, it is neces-
sary to read the preamble and the relevant provisions of the Hyderabad
Shops and Establishments Act (bereinafter referred to as the Act). The
preamble states that the Act has been made for the regulation of
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conditions of work in shops, commercial establishments, rest
theatres and other establishments and for certain other pu; ose a??nts
mercial establishment " has been defined in section 2 (5) as fopllo“i. om-
“* Commercial establishment’ means an establishment w.hi ch i
not a Sh.Op but which carries on the business of advertising, commi cl is
fonardlng or commercial agency or which is a clerical d,epartmelsstxonf,
a factory or industrial undertaking, or which is an insurance c¢ .
Joint Stock Company, Bank, broker’s office or exchange and (,)mz;any.
such other establishment as the State Government may b t}fr'lc uFIes
declare to be a commercial establishment for the purpose )(;fnothl'lcznor:
The definition of 'Establishment’ is contained in i i
Act which reads: section 2 (8) of the
“ 'EStablishment’ means a shop, commercial establishment
rant, eating house, residential hotel, theatre or any place o'f restgl‘?_
amuseaient or entertainment and includes such establishment :su t;c
State Government may by notification declare to b i :
for the purpose of this Act.” e an establishment

Section 4 gf the Act exempts certain persons and establishments
from the operation of the Act and the material provision reads :

4 (1) Nothing contained in this Act shall
(8) t0 (Blevenvirneieiiiiniiniiiieia e, all apply to—

(g) establishments in Banks.”

R:alymg upon this exemption made in favour of “establish i
Banks”, counsel for the petitioner has argued that respondem:]1 ef;ts lr7l
who are part of the clerical establishment in the bank are notS 't(l) d
to. claim the benefits of the Act. Section 2(5) mentions ‘bank’ eml:)lt'e
w1t.hin the definition of ‘commercial establishment’ and se a's eZmSg
defines ‘establishment’ as meaning commercial establishment 'I?}tllonf "
banks are clearly establishments as defined in section 2(8.) Efe Orii
counsel for the petitioner argues that section 4(1)(g) contain's a sf)zrc?feic

exfémptlon'lfl favour of “‘establishments in banks" and that theref
this provision must prevail. » theretore,

LR T Y T YY)

: If an establish ithi
?ts scope‘ a bank, the provision in section 4(3(egn)tmc\(x)sr:pl§:1;::lls “Z;thllr;
in banks’ which certainly makes no sense. It is well settled i; "
mtfarpretation clause of a comprehensive character is not to b kat .
st':mctly defining what the meaning of a word must bee takden alj
cxlr:;msttz;}nces but m;,rely as declaring what things may be com;rI;heelx.ldzd
within the term where the circumstances requi

Apglymg this well-known canon of consttuctionq::arih?"i{;t:s:ycShoumci
bavmg regard to the intention of the Legislature which is broadi aiiaat‘;d
in the prgamble of the Act, clause (1)(g) of section 4 must be un;er tood
as applying to establishments such as canteens, restaurants, co-opersa:)i(:'e
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stores, etc., which may be functioning within the premisesof a
on of the Legislature were to exempt the clerical
4rom the operation of the Act, clause 1 (g)
would not have read as westablishments in banks”. It isno doubt true
that the argument advanced by the learned counsel for the petitioner
is plausible, but, taking an overall view of the expressed intention of
the framers of the Act in the preamble and the language employed
in clause (1)(g) of section 4, I have come to the conclusion that clerica
establishments in banks are not excluded from the benefits of the Act.
Coming to the second of the contentions raised by the learned
counsel for the petitioner, it is necessary to note that the Shops and
Establishments Act when it was originally enacted did not contain
section 37-A. It was added by Act XXX of 1952, published in the
Gazette Extraordinary, dated 25th July, 1952. Section 37-A makes the
provisions of section 15 of the Payment of Wages Act applicable mutatis
mutandis to claims arising out of deductions from wages payable under
the Hyderabad Shops and Establishments Act and provides that the
reference to an Inspector under section 15 of the Payment of Wages Act
shall be deemed to be a reference to the Inspector appointed under the
Hyderabad Act. The unamended Act no doubt contained a provision,
viz., section 46 which empowered the State Government, by notification,
to authorise any officer or authority subordinate to them to exercise
any one or more of the powers vested in them by or under this Act. It
is common ground that the State Government did not make any notifi-
cation under section 46 authorising any officer or authority to exercise
those powers. A notification was made by the Hyderabad Government
only on 1l4th September, 1956, which was published in the Official
Gazette on 27th September, 1956. It reads:
« Hyderabad Government Gazette, dated 27th September, 1956
(page 1157).
Labour Department Notifications {(under H. S. & E. Act),
No. L/114/56/62. dated 14th September, 1936.
1n exercise of the powers conferred by section 37-A of the Hydera-
bad Shops and Establishments Act, 1951 (X of 1951), read with section
15 of the Payment of Wages Act, 1936 (IV of 1936), the Rajpramukh
hereby appoints the Labour Commissioner, and the Deputy Labour Com-
missioner, who have been notified as Commissioners for Workmen's
Compensation (under Labour Department, Notifications No. 129, dated
31st August, 1951, Gazette part L. D., dated 27th September, 1951, page
944 and No. 172, dated 2nd October, 1952, Gazette Extraordinary No.
167, dated 28th October, 1952, page 1117) to be the ** Authorities” to

societies,
bank. If the intenti
establishments in banks
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hear and decide all claims arising out of deductions f
or delay in payment of wages of persons emPlOYed\inmm Sl.e wages
situated at the places wherein the provisions of the H ;sta ishments
and Establi'sbments Act (X of 1951) have been brought iitzrfi}iad §hops
3 to _I/\] (};Wf 1t h;‘s to be noted that the application filed by resf)indents
efore the 1st respondent was on 24th October, 1955, A

been already noted, the amending Act was published in ,th G' s has
?5th July, 1952, and the notification was made on 14th S W,
;.)e., four l3]rc>.ars after the amending Act was incorporated eiitetx?l:e:;alt%&
ml;ill:i x:d::e ]floué hy ears and even prior thereto, there was no notiﬁca:if)e
wxercise th the Shops and Estabhshments Act authorising any offic .
o duringetgzvl&;z;sdvestedfm the G(?vernment under that Act anedr txot
bt this nOltiﬁcatioency of the .apphcation filed by respondents 2 to 7
Deputy Labour COmI:n'en-jpowermg the Labour Commissioner and the
all claims under th AISSloner ‘o be the authorities to hear and decid
on the date onerwilif:h cht e l§sued_ Having regard to the fact thai
dent, there was 1o nott'f e pe’tmon was.p’resented before the 1st respon-
laims arising out of t}l, lcsahtlon authorlsmg him to hear and decide the
o o 1 ¢ Shops and Estabhshments Act, he had no juris-
0 section 37-A th e petmon' fis 1§ clear from the language empl

: . at such a notification is an essential iti ployed
exercise of the jurisdiction by the 1st respondent 12l condition for the

Here it i1s necessary to deal with
Mr. Chow the contention raj
onts. A((:i:(:rycii:;eti)ez?:d hGover‘m.'nent Pleader on behalf of thzlisg o};}i
on the file of the 1st £ , tde petition was presented and was peng'
dent passed the interirfxspoz ent and tl}o‘ugh on the date the Istres tl)ng
77 hod m0E boon madeoirt er tk:cel notification repuired under Secii:x;
the interim order but it‘wo Vlv(;)u only have the result of invalidatin
respondent to deal with hu ngt_ affect the competence of the fi g
petition, th the petition, as, during the penden iy
nOtiﬁca;:ionern;cessaucy authority was conferred on him by me:: of the
potificaior the efrred to above. The difficulty in accepting thj s of the
on e 1e act t.hat the 1st respondent on the date o S conten-
entertained ch paiton hud o joisdicion 0 do 5o and the subsequens
fvetly. becatsein & mattc:l lel]; that. jurisdiction which he initially lai:ke?it
of jurisdiction, and, s ¢ like chis there can be no retrospect; ing
+ and, econdly, because the notification i e vestne
reference to pending applications. The second cont ‘ltself' made no
leamefi counsel for the petitioner must, therefore eé‘tlon raised by the
there is patent want of jurisdiction on the part of 'tl elaccepted. L so.
ctober,
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1955. If the above conclusion is correct, this writ petition must succeed

i1 issue restraining the first respondent from

A writ of prohibition Wi
dealing with the petition. The petitioner will have his costs from the
fee Rs. 100.

respondents. Advocate’s
—

[IN THE INDUSTRIAL TRIBUNAL, BIHAR.]
GHAMANDI RAI AND OTHERS

v

RAMESHWAR JUTE MILLS LTD.

Shri A. Hasan
August 26, 1958.

LAY-OFF—LAY-OFF CAUSED BY STRIKE IN A DEPARTMENT—WORK-
MEN, WHETHER ENTITLED TO COMPENSATION FOR LAY-OFF—INDUSTRIAL
DispUTES ACT, 1947, SECTION 25E(iii)-

Under section 25E(it) of the Industrial Disputes Act, 1947, a workman
is not entitled to any lay-of f compensation if the lay-off is due to strike or
slowing down of production on the part of workmen in another part of the
establishment. Therefore, where lay-off is caused in a jute mill on account
of the stay-in-strike of the workers in the beaming section, the workers laid
of f will not be entitled to any compensation for the lay-off.

Miscellaneous Case No. 90 of 1957 under section 33A of the
Industrial Disputes Act, 1947.

R. N. Sharma and A. K. Dey for the workmen.

P. C. Lodha for the management.

AWARD

This is a petition under section 33A of the Industrial Disputes Act
by the 11 complainants who are employees of the opposite party, the
management of Rameshwar Jute Mills, Ltd. It is alleged that the
petitioners were laid off from 16th August, 1957, without any justific
tion. The management did not follow the procedure as prescribed b tl?-
Industrial Disputes Act or the provisions laid down in the Ciert)T fi 2
Standing Orders of the Company. It is said that all this was (1113
during the pendency of adjudication proceeding before the Tribunal ond
it amounted to the change of the service conditions of the petiti e
cheir prejudice. As the management did it without the permissi onezs e
Tribunal it was guilty of the contravention of section 33 of tllxon I0 dthe
trial Disputes Act. The causes for stoppage of work are said . bn or
beyond the control of the management. According to the c1 tol 'e i
the act of the management in laying off the workers : roanted o
infliction of punishment upon them in the shape of loss ofmm?:grletsed t:l’

an
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other benefits and, therefore, the management was guilty of the breach
of the provisions of law and liable for it. .

The opposite party in its written show cause contended that the
stoppage of work in the factory was the result of a stay-in-strike resorted
to by the beamers in the beaming section. Thus it was contended that
the stoppage of the work was under circumstances beyond the control
of the management and as such the lay-off was legal and justified. It
was further stated that in the circumstances of the case the provisions
of section 33A of the Industrial Disputes Act were not attracted and
the complaint petition itself was mala fide and not maintainable.

So far as the preliminary objection to the maintainability of the
application is concerned it has to be disposed of at once. If the lay off
was avoidable as alleged by the union undoubtedly the management
committed breach of the provision of section 33 of the Industrial
Disputes Act in enforcing the lay-off and thus altering the service
conditions of the workmen to their prejudice. Thus, on the allegations
made in the petition of complaint there was breach of the provisions of
section 33 of the Industrial Disputes Act and the petition was
maintainable.

Coming to the case on its merits it would appear from section 25E
of the Industrial Disputes Act that a workman is not entitled to any
lay-off compensation if it is due to strike or slowing down of production
on the part of workmen in another part of the establishment [Vide sec. 25E
(#%) of the Industrial Disputes Act]. In this case it is the defence of the
management that the beamers by their stay-in-strike brought the work
in the Beaming Section and other sections as well to a standstill and
¢herefore the management was compelled to lay off tl'lese petitioners
along with others. Itis not disputed that the work in the Beaming
Section came to a standstill for want of spools. The question to be
considered is whether the responsibility for theishortage of spools was on
the management or on the beamers. It is the case of the management
that at the relevant time the beamers went. on stay-in-strike and thus
stopped the work in the Beaming Section. The contention of the
Union is that spools used to be supplied to the beamers by winders or
sweepers. It is rather unfortunate that mere supp'ly of spools should
have been the bone of contention between the parties and responsible
for such unhappy consequences. It is the contention of the manage-
ment that the Beamers themselves stopped work by refusing to take
spools from the Winding Section which they used to take. Perhaps it
would have been wiser on the part of th‘e management to avert the
situation by arranging for one or two spool:_co.oheﬁ for supply of spools
¢ill the dispute was finally settled by negotiation instead of allowing the

-
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whole mill to come to a stand-still." It is obvious that the'plagne- spot
was not here but somewhere else and these were the.ugly symmmﬁﬁ
exhibiting themselves in day to day .V\__rork. v 'Bur, ‘a‘ll the. sg-_t;;e:ﬂt e
evidence on the record disclosed as found in t}me_sc. Case No. 10 1/ or;
the same subject that the beamers by rekusmg to. take. the,__spoofq an

by insisting on the resumption of the old pract1Fe of the sup'ply.p spoé}ﬁ
by spool coolies brought the work to a stand-still.. .'Ijhat_ being.so upder,
section 25E(iif) the management could not be made. liable for the lay-off

compensation claimed and I am unable to grant them any reljef, . ., ¢
{In THE LABOUR COURT, RANCEL.] RS 4
TATANAGAR FOUNDRY CO, LTD. ' 7 "=t ¢

v, PP A 1
THEIR WORKMEN: =~ ' " F
Shri Gobind Mohan Mishra. L :,:“
August 31, 1958, ., S S
TERMINATION OF SERVICE—TERMINATION®IN ACCORDANGE. WITH
STANDING ORDERS FOR OVER-STAYING 'LEAVE—WORKMAN - QVEH-STAYING
SICK LEAVE AND NOT COMPLYING WITH DIRECTIONS OF MEDIECAL:AYTHO~
RITIES—TERMINATION, WHETHER 'JUSTIFIED—WHETHER ENTITLED . TO
REINSTATEMENT. : I Tl T ey
A workman who had been in service for-some time was found to be
suffering from nom-infectious leprosy dnd fie was directed. by the {medical
authorities to report regularly at the clinic. He was granted leave -fromt. tyme
to time but, after the expiry of the leave, he neither attended work nor did ke
apply for extension of the leave. The workman did not comply: withsthe
directions of the medical autharities.” The ~management,  in avcorddnce
with the standing orders, struck off his name from the muster-roll. After.two
vears, the workman applied for reinstatement : Held, that in the circumstances,
the action of the management was. justified- and: that the: work
entitled to any relief. c s
Reference No. 5 of 1958. _ .
S. K. Chaudhury for the management, - .
S. C. Patnaik and S. S. Chaudhury for the wo 3
AWARD. - 7 s
This industrial» dispute has been referre
Court under sec;ion 10(1) of the Industrial Disputes Act, 1947, by order
of the Government of Bihar in their Labour Department notification
no. I11/D1-6024/58—4119, dated the 13th March, 1958. The point of

dispute as specified in annexure ‘A’ to.the said notification is as
follows : ‘ : DEREIRANg:

man s as not

Tat e te
VLt

tkman: -5 - e sl

d for adjudication to this

R—~—20
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“ Whether the discharge of the following two workmen was
justified ? If not, to what relief they are entitled ?
(1) Shri D. N. Khaskil, T. no. 2476 and
(2) Shri Bikram, T. no. E[277."

At the very outset it may be mentioned that soon after con-
clusion of the hearing of this case it was brought to my notice by both
sides that Shri Bikram, one of the two workmen referred to above is
dead. A petition was also filed by Shri S. S. Chaudhury, General
Secretary of the Tatanagar Foundry Worker's Union, Jamshedpur

representing the workmen in this case that Shri Bikram had died and

hence his case may be dropped. In this circumstance, the case of Shri

Bikram must be dropped and it is not necessary to set out the facts of
the case relating to him,
As regards the other workman involved in this case, namely.
Shri D. N. Khaskil, it is stated in the written memorandum slxbmitted
on behalf of the workmen that he was an old employee of the Tatanagar
Foundry Company, Ltd., Jamshedpur (hereinafter referred to as the
Company) and had rendered faithful service to that Company for more
than a decade but as he was attacked by a serious disease and the
Company made no arrangement for expert treatment so he had no other
option but to go on Jeave and to get himself treated elsewhere. As the
treatment continued for years so it could not be possible for him to turn
up in time and join his duties but as soon as he recovered from his
illness he rushed up to join his duty but the Company did not allow him
to do so. The workman then approached the Tatanagar Foundry
Workers' Union which took up the matter with the management but
with no fruitful result, The said Union then requested the Assistant
Labour Commissioner, Jamshedpur, for intervention and a conciliation
proceeding was held but as the Company did not agree to take him back
in service the present reference was made.

On behalf of the management it is alleged that the present
referem':e is not an industrial dispute and in fact no such dispute was
ever raised between the parties and that this Court has no jurisdiction
to adjudicate this case. As regards merits, it is admitted by the manage-
ment that Shri D, N. Khaskil was in their employ but it is alleged that
he was suffering from non-infectious leprosy from sometime before 1951

and he had' been asked by the Company’s Medical Officer to attend the
Leprosy Clinic under the Rotary Club, Jamshedpur. The workman did
not carry'out this instruction till the 13th December, 1954, when the
Company’s Medical Officer, considering that he would now b; suffering
from 'infectious leprosy, made him unfit for work from that date.
On being declared unfit Shri Khaskil applied for leave on medical ground

L]
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from the 23rd December, 1954, to the 20th June, 1955. The leave was
granted to him. After the expiry of that leave he again applied for
extension thereof till the 17th December, 1955, which was also allowed.
After the 17th December, 1955, Shri Khaskil did not join his duties nor
did he apply for extension of leave. In fact, no information regarding
him was received by the Company thereafter. Therefore, according
to the Company’s Service Rules and Standing Orders his name was
struck off the rolls on and from the 26th December, 1955. For about
two years thereafter the Company did not receive any information
whatsoever regarding Shri Khaskil. On the 24th December, 1957, Shri
Khaskil submitted an application to the Company requesting the latter
to take him back in service. The Company couldinot consider the
appeal of Shri Khaskil due to the fact that he was suffering from leprosy
and had refused to g0 under treatment when it had been o.ffered tf)
him. Moreover, it is contended by the management that S.hn Khas'kxl
being away from the Company for a long time without any information
or application for leave had been rightly dealt with under the Com-
pany's Standing Orders and Service Conditions and was not entitled
to be reinstated in service.

Exhibit E/lis a copy of the letter dated the 19th November,
1952, from the Medical Officer of Health, Tisco Health Department,
Jamshedpur, addressed to the Works Manager, Tatanagar Foundry
Works Limited, in which it was stated that Shri D. N. Khaskil and some
other workmen had been absent from the Leprosy Clinic for some time
It was, therefore, requested in that letter that the said workmen should
be asked to attend the Leprosy Clinic regularly every week otherwise
their disease would increase and it might turn infectious and make the
workmen unfit for work. Similar letters were written in respect of
Shri D. N. Khaskil and other workmen by the Medical Officer of Health
to the General Manager, Tata Nagar Foundry Company Ltd., on the
1st January, 1954, the 2nd October, 1954, and the 31st March, 1955,
(copies Exts. E[2, Ef3 and E/4 respectively). These letters show that
Shri D. N. Khaskil had been referred by the Company to the Leprosy
Clinic under the Tisco Health Department, Jamshedpur, for treatment
of leprosy, but he did not attend the clinic regularly, No evidence has
been adduced on behalf of the workmen to deny these facts. Exhibit D[3
is an extract from the Medical Unfit Register showing that Shri
D. N. Khaskil was declared unfit from the 13th December, 1954, and
that from the 23rd December, 1954, to the 20th June, 1955, he was on
medical leave which was further extended to the 17th December, 1955.
Exhibit D/3 further shows that Shri D. N. Khaskil was discharged on



L) FACTORIES JOURNAL REPORTS [VorL. XV
the 26th' December, 1955, due to long absence.

bordted by the entries in the Muster Roll for th
1954, June 1955 and December 1955 (vdie

facts alse have not been disputed on behalf of
‘of hearing. - As has already been said-above according to the case of the
management Shri D. N. Khaskil was discharged on the 26th December,

5, he did not join his duties
f leave. It is not the case

These facts are corro-
e months of December
extract Ex. D/4). These
the workmen at the time

]

mor'did he make any prayer for extension o

‘of the workmen that Shri D, N. Khaskil made any application for
‘extension of leave after the 17th December, 1955. If he wanted to
‘continue in service it was his duty to apply for extension of leave from

“tite"to time till he became fit for service. In his application dated the
*24th Deceniber, 1957, made “to the

' Company (copy Ex. A) Shri
‘DN, Khaskil admitted that he was discharged dye i
‘enfit for 4years. But he has givén no reason why he did not apply for
extension of leave during the period he was unfit nor has he given any
-medical proof of his present fitness. According to clause 12(d) of the
'Standing Orders'and Service Conditiong of the Company any employee
overstaying leave or absent for 6 days or more without permission is
Jable to be struck off the Muster Rol]. It would thys appear that the

‘ 6th December, 1955, was, in the
. » 0 accordance with the aforesaid clayse
Standing Orders and Service Conditions of the Company.

it cannot be said that the discharge of Shri
*Company was not justified,
_D.I\.]Inlégle;l 'of my ?bove tinding . the question as to whether Shri
B NGKhaskil is entitled to:any relief does 1 i

& ot arise ACcor
‘term of reference, ring to the

S erence, .'EvenJ if it is assumed that the question whether
01 DN Khaskil is entitled ¢o auny relief does arise even in spite of

‘my above finding I'would hold that iIs not entitled to any relief

he

because as has been sai

becau 5 i n of the Company iy discharg
ing him was perfectly in accordance

¢ with the Standing Orders and was
of the workman concerned.

of law rajsed by the
eady referred to above,

Pearing on behalf of the

orkman concerned in Ext. A
Dess and wag

in the
Therefore,

D. N. Khaskil by the

v
the learned lawyer ap
mitted by the «

ged due to jj
at not only before the orders
after the order of disch
service, Jnp Ex. A th

management that.it ig ad
:that he had beep dischar
+ This obviously- shows. th
even for severa] years ;
radmittedly unfit for
he was fit for duty at

of discharge but
arge the workman was

e workman alleged that

that application and, therefore,
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he requested the management to consic'ler his case faYourablg and take
him back in service. The dispute in this case, according to the manage-
ment was, therefore, notregarding the discharge of the workma‘n concerp—
ed but regarding the question as to whether he should Pe re-instated in
service or not. At the time when the question of reinstatement was
agitated the workman concerned was not in the employ .of the company
and as such, according to the management, the present dispute cannot b‘,e
said to be an industrial dispute so as to invoke the jurisdiction of this
Court under the Industrial Disputes Act. It must be conceded. that
from Ext. A as well as the letter Ex.I, written by the General
Secretary of the Tatanagar Foundry Workers’ Union to the management,
it appears that the real question that was agitated on behalf of the
workmen was of his reinstatement. But it is needless to say that t'he
question of reinstatement of the workman concerned would necessarily
involve the question as to whether his discharge by the Company, ia the
particular circumstances of his case, was justified or not. It is also true
that the workman concerned was not in the employ of the Company at
the time when the question of his reinstatement was agitated either by
the workman himself or by the Union. But, section 2(s) of the Industrial
Disputes Act, as now amended, clearly provides tha
" workman" under the Industrial Disputes Act include
discharged workman whose dismissal or discharge has |
dispute. In the circumstances, [ have no hesitationl in
the purposes of this dispute Shri D. N. Khaskil must be held to be 3
workman within the meaning of that expression as used in the Industrial
Disputes Act. It is clear from Exs. 1 and 4, the copies of letters
addressed by the General Secretary of the Tatanagar Foundry Workers’
Union to the management as well as the Assistant
Labour, Jamshedpur, that the case of Shri D. N. Khas
with the management as well as with the Assistant Commissioner of
Labour by the Union of the workmen of the Company. It is an
established principle of law that the dispute of an individual workman
with the management may become an industrial dispute if the case of
that individual workman is taken up by the workers in general or union
of workers. [t is thus evident from what has been stated above that the
present dispute is an industrial dispute and cognizable as such by this
Court. I would, therefore, overrule the objection of M. Ch
that this Court has no jurisdiction to decide the present referen
as I have already found, on merits, it cannot be said that the
discharge of Shri D. N. Khaskil was not justified a
cannot be entitled to any relief.

It may not be out of
hearing of this case had com

t the expression
s a dismissed or
ed to an industria,
holding that for

Commissioner of
kil was taken up

audhury
ce. But,
order of
nd consequently he

place to mention here that after the
menced it was given out by the management
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that if the workman concerned produced a certificate from a competent
medical authority, say from the Government Leprosy Clinic, Purulia, to
the effect that he was now free from leprosy the management would
consider to give him a job in the company. On behalf of the workmen
also it was suggested to give some time to enable the workman to obtain
'such certificate so that the case might be amicably settled between the
parties. The case was adjourned several times at the request of both
sides and particularly at the request on behalf of the workmen in order
to give the workman an opportunity to obtain the aforesajd certificate
of fitness, but the applicant failed to produce any certificate of fitness,
‘The case is, therefore, disposed of on the materialson record as indicated

above.

——n

(IN THE PuNjaB Hicn COURT.]
ORIENTAL TEXTILE FINISHING MILLS

v.
STATE OF PUNJAB AND oTHERS.

Gosain, o,

July 31, 1958,

INDUSTRIAL DispuTks Act, 1947, sEcTION 33-A—
AGGRIEVED WORKMAN— JURISDICTION OF TRIBUNAL
NAL CAN DECIDE ON MERE CONTRAVENTION OF
ON MERITS OF COMPLAINT, WHETHER NECESSARY.

On a complaint under section 33-4 of the Industrial Disputes Act,
1947, the Industrial Tyibunal has not only to decide whether the provisions
of section 33 of the Act have been contravened but also to adjudicate upon the
merits of the complaint, An | ndustrial Tribunal cannot, therefore, order
reinstatement of g dismissed workman only because the dismissal was
contrary to the promsions of section 33. The Tribunal will also have to
decide whethey the dismissal was justified on its merits.

Civil Writ No. 1154 of 1957,

Bhagirath Dass and R. Sachar for the management.

Anand Swaroop for the workman.

ORDER.

COMPLAINT BY
~—~WHETHER TRIBU-
SLCTION 33-~Drcision

The Punjab Government by their notification No, 1200-C-Lab-
57/219771, dated the 25tk September, 1957, referred to the Labour Court,

pute between the Oriental T
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The aforesaid employee filed a complaint in the Labour Court under
Section 33-A of the Industrial Disputes Act, 1947, claiming that he
had been wrongfully dismissed, without previous permission of the
Labour Court. By its award dated the 27th November, 1957, published
in the Punjab Government Gazette dated the 13th December, 1957, the
Labour Court held that the complainant, Krishan Lal, would be deemed
to have never been dismissed or discharged and would be entitled to full
wages for the period for which he was not given any work. The
Mmanagement of the Mills have come up to this Court under article 226
of the Constitution of India and have prayed for the issuance of an
appropriate writ quashing the said award.

The main allegation of the petitioners is that the Labour Court
Was bound to go into the merits of the dismissal and could not pass an
order of reinstatement of the dismissed employee simply on the ground
that the employee had been dismissed without previous permission of the
Labour Court or that he had not been paid one month's wage ag
required by proviso to sub-section (2) of section 33 of the said Act. No
One represented the Punjab State before me and the petition was
Opposed only by Krishan Lal, respondent No. 3,

Section 33-A of the Industrial Disputes Act provides ;

" Where an employer contravenes the provisions of section 33
during the pendency of proceedings before a (Labour Court, Tribunal or
National Tribunal) any employee aggrieved by such contravention, may
make a complaint in writing, in the prescribed manner to such (Labour
Court, Tribunal or National Tribunal) and on receipt of such complaint
that (Labour Court, Tribunal or National Tribunal) shall adjudicate
upon the complaint as if it were a dispute referred to or pending before
it, in accordance with the provisions of this Act and shall submit jtg
award to the appropriate Government and the Provisions of this Act
shall apply accordingly.” ‘

The complaint filed under this section has to be adjudicated upon
by the Tribunal or Labour Court as if it were a dispute referred to or
Pending before it, in accordance with the provisions of this Act,
ot in my opinion sufficient for the Labour Court or Tribunal to quash
the dismissal under this section on the short ground that the dismissa]
has been made contrary to the provisions of section 33, When a
Complaint under section 33-A is made, the Labour Court or Tribunal
is bound to £0 into two matters, namely :

(1) Whether the dismissal has been made contrary to the
Provisions of section 33 of the Act, and

(2) 'Whether the dismissal is unjustified on its merits.

It is
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Ais to avoid multiplicity
t making an independent
to adjudicate upon that
provided by which the workman
can go to the Tribunal and ask
ate upon the dispute between himself and hijs
hat the Legislature treats the complaint as if it
to or pending before it

It appears that the object of section 33-
of proceedings. Instead of Governmen
reference and calling upon the Tribunal
reference, a mere summary procedure is
himself, if he objected to the dismissal
the Tribunal to adjudic
employer. The fact ¢t

were a dispute referred « Boes to show that the

to the dismissal of the workman,
contravention of section 33 of the
remedies namely ;—
- (1) To invoke the provisions
take proceedings against the employe
- {2) To make the complaint y
. If he chooses to invoke the

When a workman i

s dismissed in
Industrial Disputes A

ct, he has two

of section 31 of the Act and to
r under the same and,

nder section 33-A of the Act,

i;ot merely to find that there has
alsg to adjudicate upon the merits
meant that the Tribunal would of
the short ground that he had been dismissed in contr
33, the language of the section would have been enti
as plain as the language of section 31 is,

that case to treat the complaint as an industrial dispute referreq to the
Tribunal. In Batub K. Vygs v Surat Borough Municipality and Ogpe,

[1952] 4 F.J.R. 471, a Division Bench of the Bombay Hijgh C 'S,
a somewhat similar case observed : g Lourt in

of the dismissal,

If section 33-A only
der re-instatement

of the workmap on
avention of section

tely different and
It would not be necessary ip

TN

F.J.R.] “TAMIL NADU", MADURAI 9. THEIR WORKING JOURNALISTS 157

Their Lordships of the Supreme Court in the Automobile Products of

India Ltd. and others v. Rukmaji Bala and others, [1955] 7 F.J.R. 716

age 722 as under:

°b331"’°:11"::ti: a%so clear that under section 33-A of the 1947 Act the
authority is to adjudicate upon the complaint “as if it were a dispute

referred to or pending before it " and under section 23 of the 1950 Act

the authority is to decide the complaint * as if it were an appeal pend-

ing before it”. These provisions quite clearly indicate that the
jurisdiction of the authority is not only to decide whether thex:e has
been a failure on the part of the emplover to obtain the permission of
the authority before taking action but also to go into the merits of the
complaint and grant appropriate reliefs.”

From the above it appears that the Tribunal has not really decided
the complaint in a manner warranted by law and this is a patent error
which vitiates the award. I would therefore order that an appropriate
writ be issued quashing the award and enjoining upon the Labour Court
to adjudicate the dispute on merits. In the peculiar circumstances of
the case I leave the parties to bear their own costs.

{IN THE MADRAS Hicu Courrt.}
“TAMIL NADU"”, MADURAI

v

THEIR WORKING JOURNALISTS AND OTHERS.
Balakrishna Ayyar, J.
September 9, 1958,

INDUSTRIAL TRIBUNAL—JURISDICTION-——REFERENCE OF DISPUTE
BETWEEN WORKERS AND MANAGEMENT—TRIBUNAL DECIDING DISPUTE
BETWEEN SECTION OF WORKERS AND MANAGE

MENT—AWARD, WHETHER
VALID. :

CONDITIONS OF SERVICE—TERMINATION OF SERVICE BY NOTICE—
COMMON LAW RIGHT OF EMPLOYER—WHETH
TERMINATION

WORKMA

ER ABRIDGED BY STATUTE—
OF SERVICE FOR REPLACEMENT BY HIGHLY QUALIFIED
N—REPLACEMENT ON AWARD oF HIGHER WAGES TO WORKMEN-—
WHETHER JUSTIFIED—RIGHT OF Lasour Courts 10 INTERFERE,

L.ABOUR COURTS——]URISDICTION—-—RIGHT TO REINSTATE OR AWARD
RELIEF IN CASES OF ‘WRONGFUL DISMISSAL'—WHETHE
TO INTERFERE WITH WRONGFUL TERMINATION OF SERVICE—INDUSTRIAL
Diseutes AcT, 1947, SCHEDULE II, ITEM 3—MEaNING OF,

Where the dispute referred to an Industrial Tribunal under section 10(1)

of the Industrial Disputes Act, 1947, is stated in the order of reference io be
Re—a1

R INCLUDES RIGHT
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between the workers of A and the management of A, the Tribumal has no
jurisdiction to adjudicate and mabe an award on the dispute between the
working journalists of A and the management of A, and such am award is
liable to be quashed for lack of jurisdiction ey
an opportunity of presenting its case be
prejudice.

en though the management got
fore the Tribungl and suffered no

The common law right of an empl
of his employees on giving him the cust
has not been abridged or abrogated

Standing Orders appended to the Industrial Employment (Standing Orders)
Act, 1936, which provide for terminat;

on of employment and the notice to be
given thereof, only confirm the existence of such right. Where the services
of a workman are terminated by the employer so that a better qualified person
may be employed in his place, the provisions in the Industrial Disputes Act,
1947, regarding lay-of f, retrenchment, oy transfer or closure of an under-
taking do not apply. Norisit g case of dismissal for misconduct. The
employer is fully entitled to do so w

ithin the frameworb of the existing statute,
rules and regulations and the Labour Courts cannot interfere with the action
of the employer.

oyer to terminate the services of any
omary notice or wages in lieu of notice
by any statute so far. The Model

The fact that the emplover terminated
because he was compelled to pay higher wages

& persons with highey qualifications who may be
The management is the proper judge

) . enumerates
matters which are within the furisdict;
Schedule reads “Discharge or dis
of, or grant of relief to, worbk
Courts have, therefore, Jurisdict

missal of workmen including reinstatement
men  wrongfully dismissed”. Tpe Labour

ton only to interfere in cases

of wrongful
re

or where th_e

Writ Petition No, 184 of 1958,
V. Thiagarajan for the petitioner.

Mohan Kumaramangalam, K. V. Sankaygn and G, Ramanujam for
the respondents.
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ORDER.

This is a petition for the issue of an gppmpriate writ to cg;ash the
order made by the Labour Court, Madurai, in I.D.'No. 1 of 1957, f
The material facts are these: The petx.txonet is the x'nanag.ement. o
a Tamil daily newspaper called Tamil Naduy, ‘wh}cb is bemg
ublished from Madurai from about 1951. Threg individuals name
IrI?"ormusv.rami, Subramanian and Ramiah, were vllorkx'ng as proof readers
in the Tamil Nadu. Two of them have studied inthe fourth form
d the third in the sixth form. On 20th Decemb'eF, 1955, Cen’tral Act
Z; oft 1955, called the Working Joumalists' (Conditions of Serv1ce). and
Miscellaneous Provisions Act, 1955, came mtf) force. Under section 8
of the Act, the Central Govemmer}t consFltut.ed a Wage Boa'trd for
fixing the rates of wages of working journalists in accordance thl'm the
provisions of the Act. The decision of the Wage Board was published
on 11th May, 1957. According to the s‘c'heme adopted by the Board the
Tamil Nadu was classified as an “E" class newspap.er. T.he “Vvage
Board directed that persons employgd as proof readers in an ! E C.la.ss
newspaper should be paid an initial salary . of Rs. 90 besxde§ cerFam
allowances. In its application to the Tamil Nadu these directions
meant that the management would have to ‘pay each of these three
individuals in all Rs. 138-12-0 per mont%l.. This was very much more
than these persons had been actually receiving. '
The Wage Board defined the functions of a proof reader in these
terms: '

** Proof reader is a person who checks up printed matter or proof
with edited copy to ensure strict conform.ity of the former with the
latter. Factual discrepancies, slips of spelling, grammar and syntax may
also be discovered by him and either corrected or got corrected.”

On 20th June, 1957, the management served a notice, Ex. W. 5, on
Subramanian. The notice set out the duties of a proof reader as defined
by the Wage Board, and, wenton:

" These functions can be exercised by a
qualified. We find that you do not possess t
for a proof-reader. We therefore find your
and superfluous for the work and we are termin
effect from 21st June, 1957, You will be pai
lieu of notice and also gratuity for two mont
average pay.”

On the same day a notice in similar terms was
Ex.W. 6. On 15th May, 1957 the Tamil Nady
Ex. M. 10, to Ramiah in these terms:

person who is adequately
he required qualification
services are unnecessary
ating your services with
d three months wages in
hs worked out at 15 days

served on Ponnuswami,
issued an office order
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“ Proof reader Ramiah, is transferred with immediate effect to
Visalakshi Achakam, Madurai.”
This Achakam, it was explained to me, is another printing concern

under the management of the petitioner. On Ex. M. 10, a note appears
in Tamil which may be translated as follows:

“He intimated that he would sta
returning from “ oor .
On 20th May, 1957, Ramiah signed at the bottom of Ex. M. 10.
Apparently it was intended to be acknowledgment of the receipt of the
order. The same day Ramiah wrote Ex. W, 3 to the management
protesting against his transfer and sent a copy of his protest to the
General Secretary of the Madras Union of Journalists. On 21st May,
1957, he handed in a joining report at the Visalakshi Achakam (Ex. M.
11). On 22nd May, 1957, he applied for casual leave for two days on
the ground that he was not feeling wellin * body and mind ™ (Ex. M.12).
On 24th May, 1957, he applied for two more days’ casual leave (Ex. M.
13). On 27th May, 1957, he applied for leave till 1st June, 1957
(Ex. M. 14). Along with Ex. M. 14 he sent a medical certificate in
which it was stated that he was suffering from * pyuria " and required
rest and attention for one week. On 3rd June, 1957, he applied for
further leave from 2nd June, 1957, to 16th June, 1957, (Ex. M. 15)
(16th July, 1957, appearing in the copy of Ex. M. 15 that has been given
to me is apparently a clerical error for 16th June 1957). Along with

Ex. M. 15 Ramiah sent a certificate from a medijcal practitioner to say
that he was suffering from influenza,

On 20th June, 1957, the man
as follows;

“We find that you are affected by ill-
are not fit physically also for any work in our press. Ever since you
joined duty here you have not rendered service on account of ill-health.
We are, therefore, hereby constrained to terminate your services on the

ground of continued absence On account of ill-health from 21st June,
1957, Ex. W.16."

The management appointed three
Sub:amanian and Ramiah. Of thes

Tamil, a second isa B, A and F. L. and the third is g B.A. and B.L.
Ponnuswami, Subramanian and Ramiah complained that the
termination of their services was unlawful. Their case was taken up by
the Madras Union of Journalists, and, certain conciliation proceedings
were initiated. On 15¢h July, 1957, the Labour Officer, Madurai,
reported toGovernment that efforts at settlement had failed. On 4th
September. 1957, the Government passed an order in theijr Department

te his final decision after

agement wrote Ex. W. 16 to Ramiah

health continuously and you

others in the place of Ponnuswami,
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dustries, Labour and Co-operation, bearing G. O. Ms. No. 29245‘
Offef:i:gs trhe ;natter for adjudication by the Labour Court at Madurai.
re .

The notl:‘iﬁc;twn Sbetg;rexs Government are of opinion that an industrial
i ;’Zs er?:en between the workers and the management of T“m_’l
(Ii\;il:i?tteMadurai in respect of matters mentioned in the annexure to this
Order ;d whereas, in the opinion of the Governor of Madras, it is
nece:;ry to refer the said dispute for adiudlca'tllon:'eta 1 s follows—
ions set out in the annexure to the notification read as follows:
The que“S o Whether the discharge of V. Ponnuswami, and R. Subra-
i (1r)oof—readers, is justified and to what relief tbey are .entitled ;

maman'Zp Whether the transfer of L. Ramiah to Visalakshi Achakax,n
. hii )subsequ?-nt discharge are justified and to what relief he is
entitled. 12th February, 1958, the Labour Court, Madurai, passed an
awargx;inding that the discharge of Pqnnuswami an§ Subraman.iam wa;
sustified and that they were entitled t9 be reinstated W‘ltl.') bac :

not justi ct of Ramiah it found that bhis transfer to the Visalakshi
waiesl.‘ In ;e::fxot a bona fide one because the transfer was prompted by
3:; se:il::,_ of the management to avoid giYing him the benefits of the
decision’of the Wage Board. The Court directed that he too should
be reinstated with back wages from the date of exhibit W. 16, the

: i his services.

ordex:r r:z;z::;gpetition has begn filed by- the management for issue of a
writ to quash the order embodying these d%rectlons of the Labour Court.

The first contention of Mr. Thyagara]an.' the Iearr?ed ad\fogate for
the petitioner, may be thus summarised. Uphke an or.dlr'lar.y c_1v11 .Court
a labour Court has no general, ml.xch less mhere.nt, Jurisdiction in any

lass of matter. Beyond those which can b.e derived from or traced to
- ns 7, 10, 14 and 15 of the Industrial Disputes Act, a2 Labour Court
- ow;ver ,or authority whatever. Before it can acquire jurisdiction in:
has noafticular case an industrial dispute must be referred to it by the
any pav: te Government and its jurisdiction is limited to the disputes so
apfpropctlla If say, questions X and Y are referred to the Labour Court it
:iﬁr}l;:v‘e no power or jurisdiction to adjudic.jate on dispu'te Z If the
disputes referred to it are between A and B, it cannot adjudicate on a
dispute between B and C. In. the present case, the or.der of the
Government very specifically recites that t.he parties tothe dispute were
the workers of Tamil Nadu on the ene side and the management of
Tamil Nadu on the other. Asa matter of actual fact, bowever, the
workers of Tamil Nadu were never before the Labour Court, The
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only persons before the Labour Court were asmall section of the workers
of Tamil Nadu and consisting of the

paper, and, these working journalists were
on behalf of the workers of Tamil Nady
of Journalists. The working journalists
equated to the workers of Tamil Nadu : a p

In the award which the Labour Court
parties as follows :—

working journalists on that
represented not by anybody
but by the Madras Union
of Tamil Nadu cannot be
art is not the whole.

passed it set out the array of

Between: Working Journalists of Tamil Nadu,

represented

by the Madras Union of Journalists, Madras: Petitioners
and The Management of Tamil Nadu, Maduraj : Respondent.
The claim statement before the Labour Court was filed not by the

workers of Tamil Nadu at all but by the General Secr
Madras Union of Journalists on behalf of
Tamil Nadu. In effect,

dispute which Government

etary of the
the working journalists of
therefore, the position is that while the

referred to the Labour Court was between
A and B, the adjudication was between C and B, A being the workers

of Tamil Nadu, B the Mmanagement and C the working journalists
of Tamil Nadu, represented by the Madras Union of Journalists.

On the other side, Mr. Mohan Kumaramangalam explained that an
examination of the papers leading up to the order of reference which
the Government made would show that all through the claim of Ponnu-
swami, Subramanian and Ramiah had been espoused by the Union of
Journalists. In the report which the Labour Officer, Maduraj made to
Government on 15th July, 1957, he made it plain that the dispute was
between the working journafists and the management of Tamil Nadu
and that at the conciliation proceedings which he held the Working

ted by the General Secretary of the Madras
by a member of its executive committee. The
hment intended to refer to the Labour Court
on by the Conciliation Officer. The recital in
ent that the dispute was between the workers
¢ management of Tamil Nady is only an

was the dispute reported
the order of the Governm
of Tamil Nadu and th
unimportant error.,

I have no means of determining whether the stateme
that the dispute was between the workers

management of Tamil Nady was the
inadvertent slip or error, or whether the

deliberately and advisedly, 1In any case, even if it was a mistake, it was

for the Government to rectify the mistake, and, they should have been
invited to do so before the adjudication started.

nt in the G.O,
of Tamil Nadu and the
result of an accidental or
order was phrased that way
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It may be thought that as the managemefnt got an opportun?ty. of
presenting its case before the Labour Court it has suffe.red no pre]}ldz'ce-
But, when the matter relates to jurisdiction, the question of preljudlce
becomes irrelevant. Let us suppose that a Sec'ond Class Magistrate
tries and convicts a person of murder. The Magistrate may have heard
and considered evidence fully, fairly and carefully and reached a conclu-
sion to which no exception could possibly be taken. None'thg lgss 'the
conviction would be void on the ground that he had no )utxsdthl?n.
Where there is no jurisdiction the plea that there has been no preJudlc'e
will not avail. On this ground alone the order of the Labour Court is
liable to be quashed. . '

But this is not all. Under the common law an employer is gntxtled
to terminate the services of any of his employe?s on giving hxm' the
customary notice or wages in lieu of notice. This right can be abridged
or abrogated only by contract, statute or other rule of la'w. Irﬂm many
cases employees enter into contracts with their employers in which the
term or duration of their engagement is fixed. In such cases when
the stipulated period ends the relationship of employer and employee
would end automatically without need for notice. Sometimes, such
contracts provide that even during the currency of the contract the
engagement can be terminated by either party giving to the other notice,
In such a case if the employer gives the notice specified in the agree-
ment to the employee he will be entitled to terminate his services.
Where, however, the management employs a large number of persons
the terms and conditions under which the services of any employee can
be terminated are frequently incorporated in the standing orders issued
by the management. They take the place of individual contracts. The
matter is now placed on a statutory footing by the Industrial Employ-
ment (Standing Orders) Act, 1946. Section 3 of the Act requires employers
to whom the Act applies to submit to the Certifying Officer five copies
of the draft standing orders which they propose to issue. Sectiop 4 speci-
fies the conditions which have to be satisfied before those standing orders
can be certified. Generally speaking section 5 requires the Certifying
Officer to hear the employers and the workmen in respect of what they
may have to say as regards the draft standing orders and finally he has 1o
certify them with such modifications as he considers fit to make. Section 6
provides for appeals. Section 7 indicates the date from which the standing
orders take effect. The schedule to the Act sets out matters that have
to be provided for in standing orders. Items 8 and 9, of that schedule
read as below :

*#8. Termination of employment, and ¢

he notice thereof to be
given by employer and workmen.
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9. Suspension or dismissal for misconduct, and acts or omissions
which constitute misconduct. ”

It will be noticed that item 8 speaks of termination of employment
and notice thereof to be given by an employer and workmen. This
entry would be entirely meaningless if an employer did not have the
right to terminate the employment of any of his employees by giving him
notice in the manner provided for in the standing orders. Tt will be
noticed that those two entries make a distinction between termination
of employment by the issue of notice and dismissal for misconduct.

Inow go to the Industrial Disputes Act, 1947, Section 25-C
confers on workmen a right to compensation when they are laid off,
that is to say, when the employer cannot give them work for short
periods. Section 25-F prescribes th

e conditions which must be satisfied
before an employer can retrench a workman, The word “ retrench-
ment " has been held by the Supreme Court in

Barsi Light Railway
case, [1957] 11 F.J.R. 317, as meaning the discharg

e of surplus labour oy
staff by the employer otherwise than

. ; as a punishment. Section 25-FF
and section 25-FFF provide for compensation to work

on < men where ap
undertaking is transferred from one to another or when an undertaking
is closed down.

If it is not a case of lay-off or retrenchment or the transfer of an
undertaking or the closing down of an undertaking but a case where an
n for misconduct then vari
: \ rious
rules provide that he should hold an enquiry which should conform to
the principles of natural justice.

The cases of Ponnuswami,
into any of these categories,

Subramanian and Ramiah do not fa
between the management of

There was no specific w

ritten contract
the Tamil

either Ponnuswami or Subramanian of Ramiah on the othzlze h;r:: dand
it appear that the management of Tam Nadu had framed :;ny stand(.)es
orders under the Industrial Employment (Stap ding Orders) ol Thmg
are not cases of lay-off or of retrenchment or transfer of an und.ertal«:'ese
or closure of an undertaking. n were these cage f di king
for misconduct. $ of dismissal

Sub-section (1) of section 41 of the Madras Sho ;
. . psand Est
Act, 1947, directs that no employer shall dispense with th: :bll§bments
person employed conti ervices of a

Nadu on the

in Iieu.of notice. Sub-sectiop (2) of
oyed a right of appe

section 41 gives the person empl al to the ibed
prescribe

authority. ’

. )/I
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It was admitted before me that the cases of Ponnuswami,
Subramanian and Ramiah do not come under this .Act. -

The Working Journalists (Conditlonsf of Sgrv1ce) and M1§ce am;ous
Provisions Act, 1955, amends the Industrlfll Disputes A.ct in 1.ts X)ptlss;
tion to working journalists in certain particulars. But, in this ct 0
I can see nothing taking away the power of an employer to termlr}‘? y
the services of an employee by giving him the customary or prgscn t;
notice. In fact, in none of the statutes sho?vn to me dur;lrdlgh hac:
arguments—except the Madras Shops and. Estabhsbments Act whic s
no application here—can I discover anythmg‘—s‘ub]ect, of course, to W at
I have said about lay-off, retrenchment, dismissal anq other matter.s
which takes away the power of an employer Fo terminate the ser;nczs
of any employee by giving him reasonabk notice. On thehotlhedr :r?a{
the Legislature had inserted item 8 inthe sc.hedule to the n 1:5 rlf
Employment (Standing Orders) Act, 19f’16, relating to the termina zlc{m 0
employment and the notice thereof to be given by employer and workmen
and that necessarily postulates that both employers and er'nployees have
a reciprocal right to terminate their engagement on notice. If there
were no such right the entry would make no sense. ‘

I put aside the case of Ramiah for the time be%ng. §o far as
Ponnuswami and Subramanian are concerned, the t'natter is plainly one
in which the management of the T'amil Nadu that is to say the employer
of these persons terminated their services and replaced them by o-thers
who, in its judgment, were more suitable for the work. This the
management was fully entitled to do within . the framg-wsxk 'of the
existing statute, rules and regulations. That being so, I‘ fmd it difficult
to see how the Labour Court could have ordered their remstatemen.t.
Even a Labour Court cannot tell a person that he cannot do what in
law he is entitled to do.

The second schedule to the Industrial Disputes Act of 1947
enumerates matters within the jurisdiction of Labour Courts. Item 3 of
that schedule reads :

“ Discharge or dismissal of workmen including reinstatement of,
or grant of relief to, workmen wrongfully dismissed.”
The expressions * termination of service ”, “discharge from service ”
and * dismissal from service ™ have acquired a fairly definite connota-

tion. Whatever scope there may be for argument about the expres-

sions “discharge from service” or “termination of service"

* dismissal from service” means something very different, and, under
item 3 the Labour Court would have jurisdiction to order reinstatement
only in case of workmen wrongfully dismissed. Where there has been

no dismissal or where the dismissal was not wrongful, the Labour Court
R~—22



166 FACTORIES JOURNAL REPORTS {(Vor. XV

has no jurisdiction whatever to order reinstatement,
before, an employer is entitled to terminate the services

by giving him notice and teplace him by another wh
more competent.

will give the Labo

As I explained
of any employee
om he considers
That would not be a case of wrongful dismissal which
ur Court jurisdiction to interfere.

Ponnuswami and Subramanian gave evidence to say that when they
were served with orders terminating their services they made representa-
tions to the management and that the
ment did not want to
Board, that if they wa
that they would the
allowed to do the dyt

y were then told that the manage-
pay them the new scales of pay fixed by the Wage
nted to continue in service they might resign and
n be re-employed as clerks but however would be
ies of proof readers as before. The Labour Court
of these individuals as it was entitled to.

entitled to reach.

But that conclusion, however,

is not sufficient to dispose of the
matter or to support the order

made by the Labour Court. 1 am not
suggesting that any employer or in fact any one 1s entitled or even
should be permitted to circumvent or evade compliance with legal
obligations—whether those obligations be in respect of wages due to
labour or taxes due to Government or honest service to the public. Far
from that. But, granting all this, an employer is entitled to say: We
are now required to Pay wages at such and such rates,
We can get persons with §uperior qualifications or wit]y
training. So we PIOpose to terminate the ser
take in a more qualified or better lot.
people who have beep long in service. N
entitled tosay that.

On this aspect of the mga

For that money
more advanced
vices of the old hands and
This may work hardship on
one the less the management is

tter,

comments. Oﬂé Was that the chief proof reader, Nataraja Pillai, was
retained in Service, that he had stydieqd only up to the Il Form and
though he claimed that he by obtained the title of Vidwan, that was
from a Trichy inst; i

L Hichy 1 ot recognised by the Government
and which institution had become defunct. On this comment it is
enough to say that no Management is under ap obligation to send out
all its old hands ; much less is it required to do g0 simultaneously. If it
decides to replace old hands by others Morte highly trained it is open to
it to adopt a phased Programme and make the change-over gradual. In
fact, if large changes have ¢ be made the Inevitable hardship would be
reduced if the change is spread over a time and is sujtably phased. The
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order and the stages in which the change should be effected is entirely a
matter within the discretion of the nElanagement. Court made cerain
In dealing with the case of Ralmlah the Labour C;lur S
observations which may be conveniently referred to eri’ 4 P roof
bat Ramiah had studied up to the Iy ForrT) and. worked as p o
out t and three months in Dhinacheithi, a Tamil daily
reader for a yearrs in Arunan, a bimonthly before he joined the
and lf(XT ;wo ;e:miah also deposed that he was subjected to a test
IZ;? rtnI:e mintgement before he was recruited as a Proo‘f' rea;;iei anhd. }tlh;t
even thereafter he was given tests two or three times in a 0I :ivdlc . :
was successful.  On this evidence the Labour Court conc uhe a
Ramiah must have been an efficient man and that, therefore, there was
no need to replace him. But surely it is not f‘fr t}}e ‘Labour Court to
determine what standard of efficiency will suffice, ft is for thedm‘anagg-
ment to decide that. The running of the concern is not vested in the
Labour Court. . o
So far Parliament has passed no Act .pIOhlblfmS empl'oyers from
taking steps which would increase the quality of their services to .the
public. In respect of certain kinds of employment the law prescribes
that no person shall be employed to 'dlsc'harge the duties of a post unless
he possesses certain minimum quahfxcatx?nﬁ, general or technical as F}}e
case may be. Subject to that m%nimum it is for the employer to decide
what higher standard he will in51s.t on. The Labour Court canqot say
you have got on like this for five yfaars,'you must get on .hke tl}ls
indefinitely. It is not difficult to vzsua.hse where such a line wil]
take us. Let us suppose that there is a shop-keeper who trades
in a small way with the assis‘tance of a clerk who has be_en only
a few yearsin school. His business e‘xpands or he seeks to expand
his business and wants to replace his cleFk by another who knows
some English or to keep accounts. If the view pf the Labour Court
ight the shop-keeper cannot do that. Again, let us suppose that a
w;re ; : started in a small village with a number of untrained teachers
fl‘ch: (:n;;agement. if the reason.ing of the Lgbour Court were right
1d be precluded from replacing the untrained teacher§ it started
wou ined hands. It would be precluded from replacing teachers
with l}:))' tra;ssed only say the School Final Examination by others who
who avl'ce pdegrees- A private nursing home which starts with doctors
hz;ve t;x szrsls minimum qualifications will be barred indefinitely from
v (1) pos them by others who may have received advanced training in
z;: ?:;:cg uptodate methods in outside cjountries. I am nor sgggesting
that a school or shop or nursing home is a factory but they wij serve
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N FACTORTES JopmaL mrorrs (Vor. xv is evidence that Tamil Nadu is a daily newspaper, but not tlLz
; . i i Visalakshi Achakam. But that is not sufficient to concll.1de the matter.
e oll e et of veas of this kind would N * Without more evidence than is available it is not possible to record a
e oo conclusion on the question whether his transfer was justified or not.
Mr. Mohan Kumaramangalam advanced an argument with reference I shall, however, assume that the transfer was not justified. In
e rascr s corain mimimom seiengy 1 el out ehat Govern- that case the position of Ramiah would be that of a person WhOS‘e
ment prescribes certain minimum standards of qualification for entering services in Tamil Nadu had been wrongly terminated. The term.l-
mesel hecauee some. one wioh o oo e rectuited he is not replaced nation would be wrongful because he was not given notice or wages in
merely because some one with superior qualifications js available. That
is no doubt so,

But there is no analogy between conditions in Go

lieu of notice. Still it would not be a case of wrongful dismissal within
ment service and conditions in private employment.

vern- Ny the meaning of item 3 to the second schedule of the Industrial Disputes

Conditions in - Act. : o
Government service are governed by a complex code consisting of - I have already recorded the view that a management is entitled to
constitutional provisions, statutory enactments, rules framed under “terminate the services of its employees in order that it may replace them
statutes and a large mass of rulings and precedents, Besides, there used

to be certain traditions about what is done and wha

which in particular instances gave even more effecti
rules and regulations.

by others who in its view possess superior qualifications. The manage-
-ment- of the Tamil Nadu was entitled to terminate the services of
-Ramiah by giving him the usual notice. But it did not do that, instead
it offered him another post which he did not take. In the circumstances,
what Ramiah is entitled to is wages in lieu of notice together with such

t is just not done
ve. protection than
he transfer en masse
o what is called the

There is no Justification for t
. of the provisions relating to Government service int

* + 'ptfivate sector. There are also important differenc

' es in other respects, gratuity or bonus as he may have earned. He is not entitled to be
. The theory is that the whole time of a Government servant is at the reinstated.
" disposal of the Government. But, that theory does not apply to private

employment. i

Again, there are regulations about
other matters which exist in the private sector by

various sections of Governmert service. Finally,

One other matter remains to be referred to. Visalakshi Achakam
. terminated the services of Ramiah because he was continuously absent
t which do not exist in *

. onone ground or other. He produced medical certificates in support of
. ) X on the economic plane v two of his applications for leave. The management, in the circumstances,
.there 1s a vital difference. Governments can levy taxes, employers could have properly said that they did not want to keep a man whose
in the private sector cannot; if a private employer were health was 5o poor, and, on that ground terminated his services,

himself with standards of courtesy, cz;refulneSS. It was, however, argued that the subsequent conduct of Ramiah
efficiency with which some departments of Govern

pleased, it will not be long

could not be taken notice of at all. To that
before he finds himself to subscribe.
court,

to content
cost, quality and
ment appear tq he

proposition I am not willing

in the bankruptcy I shall explain why, by a simple illustration. Let us take
the case of say a head accountant in a Taluk office.
"to another post. Let us also suppose that th
But, it is found that in the new
Government money.

n a private employer : +  be taken notice of a

He is transferred
e transfer was improper.
post which he joined he misappropriated
Can it be said that his subsequent conduct cannot

nd that he should be reinstated in his former post
another, and, g orer " employ ranch of his business to as _head accountant ? This illustration will suffice to dispose of this
bank sy ; ess to a‘nother Thus, for example, a argument. ) ) L. . .
a Y transter one of its clerks from its office in Mount Road 1o an In the result, the writ petition is allowed, but, in the circumstances
office in Broadway and the employee will not be heard to sa that th ~of the case, without costs.
transfer is i} But then, if priv d ‘
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