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[IN THE SUPREME COURT OF INDIA]
STATE OF MYSORE
.
WORKERS OF GOLD MINES.

P. B. Gajendragadbkar, A. K. Sarkar, K. Subba Rao and
Vivian Bose, Jd.
May 22, 1958.

BoNUs—COMPUTATION OF AVAILABLE SURPLUS OF PROFITS—PRINCI-
PLES—FULL BENCH FORMULA—APPLICABILITY TO VARIOUS INDUSTRIES
—GOLD MINING INDUSTRY—WHETHER ENTITLED TO SPECIAL TREATMENT
—DEPRECIATION AND REHABILITATION—ALLOWANCES FOR.

BoNUs—COMPUTATION OF AVAILABLE SURPLUS OF PROFITS—PRINCI-
PLES—BONUS OF ONE YEAR PAID IN SUBSEQUENT YEAR—WHETHER CAN
BE CLAIMED AS A DEDUCTION IN YEAR OF PAYMENT,

In applying the Full Bench Formula for the determination of the surplus
of profits available for distribution as bonus to the gold mining industry,
Held :

(1) that the Formula was elastic enough to meet the requirements of
individual cases and that there was no necessity for any addition to the exisf-
ing categories of prior charges;

(i) that the special feature of the industry lay only in that the amount
to be allowed as a prior charge on account of rehabilitation and depreciation had
to be computed taking into account the special requirements of the industry;

(i%i) that the fact that under the lease the management is entitled to
set apart a certain percentage of its aggregate expenses_fm meeting deprecia-
tion and development expenditure did not mean that the amount so determined
should be allowed as a prior charge instead of the depreciation and rehq-
bilitation amount determined under the Full Bench Formula; and
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() that bonus paid in respect of a certain year is out of the profits
of that year and, unless there is satisfactory evidence, should mot be brought
mto accounting in a subsequent year and claimed as a prior charge.

The Court was of opinion that as a separate claim for rehabilitation was
not made by the management in view of the previous awards of the Industrigl
Tribunal, the management should be given an opportunity to make a specific
claim for rehabilitation.

Civil Appeal No. 648 of 1957.

H. N. Sanyal for the management.

Janardan Sharma, L. K. Jha, B. R. L. Iyengar and C. V. Ramachar
for the respondents.

JUDGMENT.

The following Judgment of the Court was delivered by

GAJENDRAGADKAR, ].—This is an appeal with special leave by the
State of Mysore against the award passed by the Central Government
Industrial Tribunal, Madras, on 24th November, 1956, in Industrial
Dispute No. 1 of 1956 between the employers in relation to the Gold
Mines of the Kolar Gold Fields, Mysore, and their workmen. The
employers were the Champion Reef Gold Mines of India (KGF) Ltd.,
Mpysore State, the Mysore Gold Mining Company (KGF) Ltd., Mysore
State and the Nundydroog Mines (KGF) Ltd., and their allied establish-
ments, the Central Administration, the Kolar Gold Fields Electricity
Department, the Kolar Gold Field Hospital and the Kolar Gold Field
Watch and Ward establishment. The dispute between these employers
and their workmen arose from the claim made by the workmen for
bonus for the calendar years 1953 and 1954. The Unions representing
the workmen alleged that the employers had sufficient available surplus
in their hands from which they could and should be awarded bonus for
the two years in question. The Union representing the workmen in
Mysore Gold Mining Co. Ltd., demanded four months' wages and five
months’ wages as bonus for the years 1953 and 1954 respectively. The
Union on behalf of the Nundydroog Mines demanded four months total
wages as bonus for 1953 and 1954 whereas the workmen in Champion
Reef Gold Mines demanded four months’ wages as bonus for the said
two years. The management opposed these demands on the ground
that there was no available surplus for both the years in all the mines
and so no bonus can be awarded. In substance, the Tribunal has rejected
the case made out by the management and has passed an award in
favour of the workmen. Taking into consideration all relevant factors
the Tribunal has awarded as bonus wages at the rate of 14 months in
1953 and three months in 1954 to the workers of Champion Reef Mines

\
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Ltd.; 21 monthsin 1953 and 3} months in 1954 to the workers of the
Nundydroog Mines Ltd.; and one month’s in 1953 and three months’ in
1954 to the workers of the Mysore Gold Mines Co. Ltd. In regard to
the workmen employed in the allied establishments, the Tribunal has
awarded as bonus one month’s wages in the year 1953 and two month's
basic wages in the year 1954.

It was urged before the Tribunal by the management that it would
be inappropriate to apply the Full Bench Formula evolved by the
Labour Appellate Tribunal in the Mill Owners Association, Bombay v.
The Rashtriva Mill Mazdoor Sangh, Bombay, [1950] 2 F.J.R. 107,
without suitable modifications to the case of the mines. The argument
was, that, unlike the textile industry, gold mining is a wasting industry,
and the adjustment of the rival claims of the employer and the employee,
even on the basis of social justice, cannot be properly made by the rigid
application of the said Formula. In the case of gold mines it is of
considerable importance that the industry should invest alarge amount
in search of new ore and higher expenditure has to be incurred even
for renewal and replacement of machinery. The Tribunal accepted the
argument that the special requirements of the gold mining industry
would have to be considered in dealing with the workmen's claim for
bonus, but, nevertheless, it was inclined to take the view that the
principles laid down by the Labour Appellate Tribunal in arriving at
the Full Bench Formula should be adhered to.

The next argument which was raised before the Tribunal was based
on sub-para (5) in the lease deed executed in favour of the management
on 20th February, 1949. The case for the management was that the
management was entitled to deduct 15%, of the revenue expenditure as
a prior charge in calculating the available surplus. It was urged that
the relevant clause in the lease deed required the management to create
a reserve fund to meet deprectation and development expenditure of a
capital nature and to provide for the search of new ore and it was
urged that the amount debited by the management in pursuance of this
clause should be treated as a prior charge. The Tribunal was not
impressed by this argument. It held that a separate fund for finding
out new ore and keeping the longevity of the industry was absolutely
necessary but it was not satisfied that the covenant in the lease on
which reliance was placed by the management could bind the workmen
and that the amount in question could be treated as a prior charge.
The Tribunal also found that no evidence had been adduced before it
that any part of the amount thus debited had been in fact used for any
of the purposes mentioned in the covenant. According to the Tribunal
there was also no evidence that, in addition to the statutory depreciation,
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any further allowance should be made for rehabilitation
and it held that it was not shown that any amount had in fa res](:’;we
spent for rehabilitation in the two relevant years. On these ;:itnd'een
the amount of Rs. 20.26 lakhs on which the management relied wa vl
al!owed by the Tribunal because, in its opinion, the said amount vsszrmt
mixture of very many items depending upon the options exercised afba
the management under the terms of the joint operation schemes ’
Anosher point of dispute between the parties was in respect. of th
contribution made by the management to the Pension Fund Schem ;
The management claimed credit both for the initial and the ann ei
contribution made by it in the relevant years. The Tribunal held thua
paving regard to the circumstances under which the pension fund -
.mtroduced by the companies and having regard to the fact that jt e
intended only for the benefit of the covenanted staff of the com anvf;as
it would be inequitable to allow either the initial or the annual cori)trillaes,
tions to take precedence over the workmen’s claim for bonus The .
fore, the claim by the management for deduction of both the initia] f‘:
annual contributions was rejected. It was also urged by the managema(;,Il
that the amount representing the bonus paid to the workmen for the ent
1950 shou_ld be deducted in 1953, since it was actually debited toytsz
workmen in that year. The Tribunal held that this claim was inadmissib]
Lastly, the Tribunal disallowed the claim made by the management fe.
interest at a higher rate than 29, on reserve employed as working ca itml.
during the relevant years. Having thus rejected most of the coni .
tions raised by the management, the Tribunal applied the Full B enl;
Formula and came to the conclusion that there was enough ava'Ient::I
surplus in the hands of the management for the years 1953 and 195:1a ;
s0 it ma.de an award in favour of the workmen for payment of bonuzzs
21;;::13.7 indicated. It is this award which has given rise to the present
Before dealing with the merits of the appeal, it would be relev
to §tate the material facts in regard to the working of the Gold Miiﬂt
which has ultimately brought the State of Mysore as the appellant o
Fhe present appeal before us. Four public joint stock pcI:)m : 'm
incorporatedin the United Kingdom were operating the gold mip o
the Kolar Gold Fields by virtue of leases of mining rights obta'necsi o
them from the Government of Mysore. These companies were the Il\flle >
Gold Mining Co. Ltd., the Champion Reef Gold Mines of India Ltdysore
Oorgaum Gold Mining Co. Ltd., and the Nundydroog Mines Ltd .’Tthe
terms and conditions of the leases obtained by these companies w. e
same. After the Second World War broke out, the value of gold i e he
and so the Mysore Legislature passed an Act called the Mysore rgfxizszg
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Gold Act, 1940 (Mys. XIX of 1940), imposing duty on gold produced in
the mines. This duty was in addition to the royalty, rent, cesses and
taxes payable under the lease deeds executed on 25th March, 1935. It
appears that the gold mining companies represented that the imposition
of gold duties meant hardship for them and that it did not leave suffi-
cient funds from which provision could be made for depreciation and
development so necessary for the longevity of the mines. As a result of
the negotiations, the Act of 1940 was repealed in 1946 and a fresh agree-
ment made under which contribution was levied by the State of Mysore
against the companies. Under this agreement rupee companies had to
be formed in India to take over the undertakings and assets in Mysore
of the Sterling or U.K. companies and the seat of management had to be
transferred from the United Kingdom to India. In pursuance of this
agreement four rupee companies corresponding to the four Sterling or
U.X. companies were formed in India. Their names were the Mysore Gold
Mining Co. (KGF) Ltd., the Champion Reef Gold Mines of India (KGF)
Ltd., the Qorgaum Gold Mines (KGF) Ltd., and the Nundydroog Mines
(KGF) Ltd. All the shares in the rupee companies were held by the
corresponding Sterling or U.K. companies. The assets in Mpysore of
the Sterling companies were transferred to the corresponding K.G.F.
companies and the mining operations were carried on by these companies
from 1st April, 1951, by conforming to the terms and conditions
embodied in the agreements (copies of which are Exs. 1 and 2).

The four gold mining companies had, for the purposes of con-
venience and economy, common establishments called Central Administra-
tion, Medical Establishment and the Electricity Department. There
was also a private limited company named Kolar Mines Power Station
(K.G.F.) Private Ltd., all the shares of which were held by the said gold
mining companies. This was only an ancillary company and its object
was to maintain a stand-by emergency plant for generating electricity
in case of emergency and to distribute electric power to the gold mining
companies. The gold mining companies were managed by the same
managing agents by name John Taylor & Sons (Private) Ltd.

The Qorgaum mine soon become an uneconomic unit because it
had reached such depths that owing to technical difficulties ore could
no longer be taken out of them. This company, therefore, ceased
mining operations in 1953 and transferred its leases, with the concurrence
of the Mysore Government, to the Champion Reef Gold Mines of India
(K.G.F.) Ltd. Since then the Oorgaum company has gone into liquidation
That is how in the year 1954 there were only three operating mining

companies and their allied establishments,
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In 1956 the Mysore State nationalised the gold mining industry b
an Act called the Kolar Gold Mines Undertakings (Acquisition) Act 195367
(Mys. XXII of 1956). According to the provisions of this Act at;d the
notification issued thereunder, the undertakings of the gold mining
companies vested in the State from 29th November, 1956. In conse-
quence, the Government became liable to pay the bonus awarded b
the Central Government Industrial Tribunal, Madras. That is how th};
the State of Mysore felt aggrieved by the said award and has preferred
the present appeal by special leave to this Court.

The first point which calls for our decision is whether the Tribunal
was justified in applying the principles underlying the Full Bench
Formula in determining the existence or otherwise of the available
surplus in the hands of the appellant during the relevant years, In
The Mill Owners Association, Bombay v. The Rashtriya Mill Ma.zdoor
Sangh, Bombay, [1950] 2 F.J.R. 107, the Labour Appellate Tribunal
was called upon to consider the workmen’s claim for bonus. The
Appellate Tribunal held that bonus was not an ex gratia paymer;t even
where wages had been standardised nor wasit a matter of deferred wages
The recognition of the workmen’s claim for bonus rests on the’
view, which is now well established, that both labour and capital
contribute to the earnings of the indunstrial concern and that social
justice requires that workmen should be allowed a reasonable share in
the profits made by the industry. In determining the quantum of the
profit to which workmen as a whole can be held to be entitled
the Labour Appellate Tribunal evolved a formula under which th,
amount of the available surplus in the hands of the employer can be
determined. This formula takes the figure of the gross profits made be
the industry for the relevant year and makes provisions for depreciati !
for reserves, for rehabilitation, for return at 6% on the paid-up ca itoi1
for a return on the working capital at a lesser rate than the retufn o
the paid-up capital and for the payment of income-tax, These iteon
are treated as prior charges and the amount determined after deductims
the aggregate total of these items from the gross profits is deemed to rl;g
the available surplus for the relevant year. It is in this availab :
surplus thus deduced that labour is entitled to claim a reasonabl ; la e
by way of bonus. It would thus be clear that under this FormwilS la}te
existence of an available surplus is a condition precedent for the aal iy
of bonus to workmen. The Formula also postulates that the clailev ?rd
bonus is made by workmen who are not paid what may properl Er
regarded as living wages. The payment of bonus is thus inteiilig ;
attempt to fill up the gap, to the extent that is reasonably possiblto
between the wagesactually paid to the workmen and the living Wag:;
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w hich they legitimately hope, in due course, to secure. This Formula has
received the general approval of this Court in Muir Mills Co. Lid.,
Kanpur v. Suti Mills Mazdoor Union, Kanpur, {1955] 7 F.J.R. 483.
It is conceded before us that since 1950 the basis supplied by this
formula has been adopted by industrial adjudication all over the country
in dealing with the workmen's claim for bonus in different kinds of
industries.

It is, however, urged by Mr. Sanyal, for the appellant, that the
appellant’s industry is a wasting industry and it needs special considera-
tion. Search for new ore which is essential for the prosperity and
and longevity of this industry is its special feature and the interests of
the industry itself require that proper and adequate provision for pro-
specting new ore must be made before the workmen’s claim for bonus
can be awarded. Similarly, a larger provision may have to be made for
depreciation or rehabilitation because of the special needs of this industry.
It may be conceded that this industry has some special needs of its own;
but it cannot be denied that the principles of social justice on whicha
claim for bonus is founded apply as much to this industry as to others.
Social and economic justice have been given a place of pride in our
Constitution and one of the directive principles of State policy
enshrined in article 38 requires that the State shall strive to promote
the welfare of the people by securing and protecting as effectively as
it may a social order in which justice social, economic and political shall
inform all the institutions of national life. Besides, article 43 enun-
ciates another directive principle by providing that the State shall
endeavour to secure, by suitable legislation or economic organization or
in any other way, to all workers, agricultural, industrial or otherwise,
work, a living wage, conditions of work ensuring a decent standard of
life and full enjoyment of leisure and social and cultural opportunities.
The concept of social and economic justice is a living concept of
revolutionary import; it gives sustenance to the rule of law and meaning
and significance to the ideal of a welfare state. It is on this concept of
social justice that the Formula in question has been founded and
experience in the matter of industrial adjudication shows that, on the
whole, the Formula has attained a fair amount of success. It is true that
in industrial adjudication purely technical and legalistic considerations
which are apt to lead to rigidity or inflexibility would not always be
appropriate; nor is it desirable to allow purely theoretical or academic
considerations unrelated to facts to influence industrial adjudication.
In its attempt to do social justice, industrial adjudication has to adjust
rival claims of the employer and his workmen ina fair and just manner
and this object can best be achieved by dealing with each problem as it
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arises on its own facts and circumstances. Experience has shown that
the Formula in question is, in its application, elastic enough to meet the
requirements of individual cases, and so we do not think that the appel-
lax?t has made out a case for any addition to the existing categories of
prior charges. It is clear that the amounts which can be admitted under
the said existing categories would have to be determined in the light of
the e'vidence adduced by the employer and having regard to the speciai
requirements of the employer’s industry. In the present case the special
features of the appellant'sindustry, on which Mr. Sanyal relies, would
have to be taken into account in determining the amounts which could
be included either under depreciation or under rehabilitation. That is
the approach adopted by the Tribunal in the present case and we do not
think that any complaint can be validly made against it.

. The next point which has been urged by Mr. Sanyal relates to the
claim made by the appellant for the deduction of 15% of the revenue
expenditure under a special covenant of the lease. Let us first refer to
the relevant terms of the lease on which this argument is founded. The
original lease which was executed in 1935 had, under para 3, imposed
upon the lessees an obligation that they shall, during the term of the
I?ase. in the best and the most effectual manner and without Intermis-
ston, except when prevented by unavoidable accident, search for all gold
metals, metallic ores, precious stones, coal and other substances of a
saleable or mercantilable nature within or upon the mining block. Th
Second Schedule to the lease purported to define the expression “ac.ijustefi
annual profits of the lessee” on which the lessor’s claim for royalty was
based. The adjusted annual profits of the lessee had to be ascertained
under this Schedule by reference to the published annual accounts of th
lessees and meant the difference in any year between the gross incom :
the lessees from all sources and the gross amount of the sums mentioi 0d
in paras 1 to 6 of the Schedule. Para 5to the Schedule referred ¢ )
sum equal to 15% of the aggregate amount of the expenses mention c;) 'a
para 4 of this part of the Schedule. Thus it appears that amongste llln
items which the lessee was entitled to deduct from the gross revenu tf :
the purpose of determining his adjusted annual profits was includede 1‘:1'
amounF mentioned in para 5. Subsequently, by an agreement and dt :1
of variation executed in 1949, the deductions which the lesse o
entitled to make from the gross profits for the purpose of determe' was
his adjusted surplus were stated in a modified form. The ad'mlng
profit was now called the net surplus and the procedure to be adJUSted
to determine this net surplus has been mentioned in para 5 of this gpted
ment. Clause (v) of para 5 is the material clause with Whichocu-
are concerned. Under this clause a sum up to 15% of the aggreg:,t:
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amount of the expenses of the lessees shown as debit items in their
published revenue account or income and expenditure account shall be
reserved for depreciation and development expenditure of a capital
nature such as search for new ore, purchase of machinery, etc., and for
renewals and replacements and shall be credited to a separate fund,
provided however that the accumulated balance in the said fund less
commitments does not exceed 25% of the expenses of the lessee shown as
debit items in their published revenue account or income and expendi-
ture account as the case may be for the first year on which the 15% was
calculated or of the last preceding year whichever shall be greater. It
is on this clause that the appellant claims to treat the amount of 15% as
a prior charge in the present proceedings. The argument is that this is
a valid contract between the lessor and the lessee and the lessee is
entitled to claim the benefit of the contract and to treat the amount as
a prior charge.

In dealing with this point we do not think it is necessary to decide
the larger academic question as to whether such a contract would bind
the workmen. The Tribunal has held that since the relevant covenant
has the effect of withdrawing from the gross profits a substantial
amount, workmen are entitled to contend that the contract does not
bind them and the amount should not be treated as a prior charge. In
our opinion it would be possible to deal with this question in a different
way. The appellant’s argument assumes that the lessee is under an
obligation to create a reserve fund and to contribute to it an amount
equal to 15% as mentioned in the clause. This assumption is not justi-
fied by the clause itself. It is significant that the clause does not
impose on the appellant an obligation to create a reserve fund at all.
The only obligation which the lease has imposed on the appellant is that
the appellant shall make a search for all gold and metallic ores during the
continuance of the lease. If, for carrying out this search the appellant
actually spends any amount he may be entitled to claim credit for that
amount; but neither the lease nor its annexures impose any obligation
on the appellant to spend a particular amount in that behalf or to create
a special fund earmarked for that purpose. The lessor has merely
allowed the appellant to create a specific fund as indicated in the relev-
ant clause and the lessor has agreed to allow the appellant to deduct
the amount thus put in the said reserve fund from year to year from the
gross receipts for the purpose of determining the appellant’s net surplus.
In other words, for deciding the amount of net surplus on which the
lessor’s claims such as that for royalties or contributions may be based,
the appellant is allowed to make certain specified deductions; amongst
these is the 15% mentioned in para 5, clause (v). Besides, the 15% of

R. 2
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the aggregate amount mentioned in the clause is the maximum lim;
which the contribution to the special fund in any year is allovvedlm1t
reach under this clause. Prima facie it appears to be doubtful if t}txo
appellant’s failure to create a reserve fund or to make a contribution .
the said fund from year to year would necessarily incur forfeiture t(;
bis lease. However, apart from this censideration, there is no obligati:
imposed on the appellant under this clause and dny argument based :
the alleged obligation cannot, therefore, be accepted. o
There is also another consideration which must be borne in mind

The funfi contemplated by the relevant clause is intended to meet'
depreciation and development expenditure and it is clear that the
depreciation and rehabilitation are included in the Full Bench Formula
amongst the items of prior charge in dealing with workmen's claim fo
bonus. If the appellant wants to make aclaim for depreciation anc;
rehabilitation it would be open to him to make such a claim even und
the Full Bench Formula. Indeed, its claim for depreciation has been "
held by the present award. The fact that items of depreciation ;pci
rehabilitation are included in this clause shows that even if the amour?c
claimed by the appellant solely on the strength of this clause are notS
allowed, it would nevertheless be open to the appellant to make a claim
in respect of admissible items independently of the clause and if he
succeeds in proving this claim there could be no injustice to the appel-
lant. In our opinion it would not be reasonable or fair to allow the
appellant’s specific claim for 15% by way of rehabilitation solely on the
ground that the clause allows it to debit up to 15% in a special fund
without examining the question as to whether a claim for depreciation
and rehabilitation is justified, and if yes, what should be the amount
which should be treated as a prior charge in the present proceedin
Inclusion of these items in a separate fund allowed under the relevarft.
clause cannot preclude an investigation by the Industrial Tribunal into
the merits of the said items and that is what the appellant seeks to do b
placing his claim in that behalf solely on the relevant clause. We arg
therefore, satisfied that the Tribunal was not in error in disallowing the‘
claim made by the appellant solely on the strength of this particular
clause.

As we have already pointed out the Tribunal has in fact conceded
that the appellant would be justified in making a claim for prospectin
new ore and thereby helping the longevity of its industry ; but since ng
material was placed before the Tribunal on which the Tribunal coulcol
determine the amount which the appellant can legitimately claim in th
behalf, the Tribunal was unable to give the appellant any relief in tha't
matter. In this connection Mr. Sanyal referred us to the entries in ttiz
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extracts from the balance-sheets which referred to the capital expen-
diture during the relevant years on buildings, machinery and plant and
sundries as well as on shaft sinking, etc. In regard to the Mysore Gold
Mining Co., for instance, the capital expenditure in question during the
year ending 31st December, 1953, wasshownas Rs. 3,30,729 (Ex. VIII-A).
But the difficulty in accepting this figure as a prior charge either under
depreciation or under rehabilitation arises from the fact that
Mr. Rajagopal Srinivasan who was examined on behalf of the appellant
was unable to explain how this total amount was made up. The witness
expressly admitted that the companies had no record to show separately
the amounts under different heads. Mr. Sanyal fairly conceded that the
companies might have led better evidence in support of their case. As
the evidence stands, however, it isdifficult to challenge the correctness of
the view taken by the Tribunal that the amounts shownin the diffierent
extracts from the balance-sheets are a mixture of very many items
depending upon the options exercised by the management and that it
would be impossible to say which part of the said amounts can be.
legitimately treated as prior charge under the heading of rehabilitation.
That is why we do not think that Mr. Sanyal can succeed in his argu-
ment that, on the evidence as it stands, the appellant is entitled to any
particular amount under the heading of rehabilitation.

That takes us to the appellant’s case in regard to theannual
contribution towards the pension fund which has been disallowed by the
tribunal. It appears that the scheme of pension fund which was inten-
ded for the benefit of the covenanted servants of the sterling companies
came into operation as from Ist January, 1951, soon after the rupee com-
panies came into existence. Certain rules appear to have been framed
in respect of this pension fund and a trust has apparently been created
for the administration of the fund. Under these rules the companies
made the contribution which is called the initial contribution to the
fund as specified in para 1 (c) of the rules. In addition to this initial
contribution, the companies had to pay to the fund by half-yearly instal-
ments on June 30 and December 31 of each year an ordinary annual
contribution at the rate specified in para 6. The appellant makes
a claim for the deduction of this annual contributionas a prior charge and
his grievance is that this claim has been unreasonably disallowed by the
Tribunal. In regard to this fund the Tribunalhas made certain findings
of fact which cannot be challenged before us. The Tribunal has relied
on the circumstances under which this fund came into existence. Mr. Jha,
for the respondents, has characterised this fund as a parting gift of the
sterling companies to their covenanted servants and it would appear as
if the Tribunal was inclined to take a similar view about the genesis of
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this fund. The class of persons for whose benefit this fund has been
created consists of a very small number of officers. It does not appear
from the record that these persons claimed this benefit or that granting
this benefit was otherwise necessary for the successful operation of the
affairs of the companies. The officers who got the benefit of this fund
were entitled to gratuity and during all the years of their existence the
sterling companies had never thought before of creating such a fund. A
claim for the initial contribution to this fund has not been made before
us ; but even in regard to the annual contribution the Tribunal was not
satisfied that the amount was reasonable and that the payment of thijg
amount was otherwise justified on the merits. As against these facts the
Tribunal referred to the cases of a larger number of non-covenanted
servants of the companies and other employees for whom no such fund
exists. Having regard to all these circumstances the Tribunal held that
it would not be fair or just to allow the appellant to claim that the
annual contribution to the pension fund in question should be treated asa
prior charge, and thereby reduce the gross profits which would adversely
affect the respondents’ claim for bonus. In our opinion, whether or
not this particular amount should be allowad as claimed by the appellant
does not raise any general question of law and the reasonableness of the
claim has, therefore, to be judged in the light of all relevant facts and
circumstances. As the Tribunal has found against the appellant on this
point we do not think we would be justified in interfering with the
decision of the Tribunal.

The next contention raised by Mr. Sanyal is in respect of the find-
ing made by the Tribunal in regard to the amount of bonus paid by the
companies to their workmen for the year 1950. The employer's case
was that though this bonus had accrued for the year 1950, it was actually
paid in 1953 and so the amount of the bonus should be deducted from
the gross profits for 1953. This contention has been rejected by the
Tribunal. The Tribunal has observed that though the disbursement of
bonus for the year was actually made in the early part of 1953 the
amount was provided and debited in1952. This can be seen from the
income-tax assessment order to which the Tribunal has referred. The
employer had claimed as an expenditure the amount in respect of bonus
relating to 1950 in the said income-tax proceeding and so it was held
that the said amount cannot now be taken into consideration for the
year 1953. We do not see any error of law committed by the Tribunal
in recording this finding. It is clear that the respondents were found
entitled to bonus for the year 1950, because the companies held in their
hands sufficient available surplus from the trading profits of that year,
In the absence of satisfactory evidence, normally, the bonus paid to the
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respondents for the year 1950 cannot be- b'rought into accounting for a
subsequent year. We are, therefore, satls.fxed that 'the app.ellant cannot
successfully challenge the Tribunal's finding on this question.

It will now be material to refer to the two previous awards between
the companies and their workmen because Mr. San?al has basec; an
argument on these awards and that argument yet remains to be examined
On 5th January, 1953, Mr. V. N. Dikshitulu, the ss)le member of the
Industrial Tribunal made his award in an industrial dispute between th.e
Champion Reef Gold Mines of India Ltd., and its workmen. By this
award the Tribunal held that the claim made by the employer on the
strength of the clause permitting the creation of a reserve fund and an
annual contribution to it up to 15% * cannot but be allowed .bfacause
mining operations can be performed only subject to the cond'ltlon of
making the said item of reserve as per the agreement and hence it sFands
to reason that the reserve should be deducted from the gross profits to
ascertain the available surplus”. Itis clear from the award that the
Tribunal did not consider the effect of the terms contained in the clause
after construing the relevant clauses and we see no discussion about the
merits of the rival contentions in respect of this claim. Apparently, the
Tribunal accepted the employer’s case at its face value and granted the
relief to the employer without considering all the relevant clauses of the
lease and its annexures and without examining the merits of the work-
men's case on the point. The nextaward was passed by Mr. Dave on
31st December, 1954, in References Nos. 6 and 7 of 1954. .These two
references arose from disputes between the Oorgaum G'old Mines and the
Champion Reef Gold Mines and their wgrkmen. By this award Mr. Da've
rejected the employer’s claim for deducting 15% from the gross p.rOfltS
under the relevant clause because he was not satisfied that the maximum
limit of 25% mentioned in the clause had not been exceeded during the
year 1952. The employer did not produce reIerint books of account and
Mr. Dave took the view that the non-production of ‘the'books showed
that the employer was afraid that the books would 1nd-1cate that the
maximum limit had already been exceeded. On that. view Mr. Dave
reached the conclusion that the employer was not entitled to make any
contribution to the fund during the re.levant.yc'aa.r. In re.garc.i to the
pension fund Mr. Dave disallowed the Flaxm for mlt%al c:ontrlbutlon but
allowed the claim for annual contributlon.' He was mchned‘ to hold that
the annual contribution was made for services rendered during tf'lat year
and should certainly form part of the expenses of that year. This award
was taken before the Labour Appell:%te Trlbu.nal. The Labour.A.ppellate
Tribunal confirmed Mr. Dave's decision both.m regard to the initial and
the annual contribution towards the pension fund. The Appellate
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Tribunal, however, differed from Mr. Dave in regard to the employer's
claim for the deduction of 15% under the relevant clause. It accepted
the finding of the Tribunal that the employer had failed to prove that in
a particular year the maximum of 15% was in fact required to be contri-
buted to the reserve fund. However, it held that the amount of Rs. 477
lakhs represented the actual expenditure incurred by the employer
during the year and so this amount was allowed to be treated as a prior
charge, It would no doubt appear as if the Appellate Tribunal took the
relevant figure from the balance-sheet as showing the actual expenditure,
It is unnecessary for us to consider whether this finding was justified or
not. What is, however, relevant for the present purpose is the finding
of the Tribunal that the company was not entitled to claim the full
provision of the rate of 15% of the total revenue expenditure allowed
under the clause in question.

Mr. Sanyal has referred to these two awards in support of his con-
tention that the companies did not think it necessary to make a specific
claim for rehabilitation, because, it was thought that following the
previous awards the claim made for 15% would be allowed. His
argument is that if the claim based on the convenant is disallowed it
would be unfair to his client not to allow any claim for rehabilitation at
all. It is clear that the claim for rehabilitation which could have been
separately made by the company was not so made because it was includ-
ed in the claim for the deduction of 15%,. There is also some force in
Mr. Sanyal's argument that, having regard to the previous awards, the
companies may have thought that the said claim would be allowed.
Since we have held against the appellant in respect of the major claim
made on the said relevant clause of 159, it is necessary to consider
whether the appellant should be allowed an opportunity to make out 3
specific claim for rehabilitation and lead evidence in support of the said
claim,

Mr. Jha, for the respondents, has resisted the appellant’s request for
a remand to enable it to put forward this claim for rehabilitation. He
argues that the companies deliberately did not make a specific claim for
rehabilitation and chose to rest their case on the relevant terms of the
contract because they knew that a claim for rehabilitation would not be
sustained. In this connection Mr. Jha referred us to the principles
adopted by Industrial Courts in determining the employer's claims for
rehabilitation. We are not impressed by this argument. It seems tous
that, if the employer was partly misled by the previous awards and did
not in consequence put forward a specific claim for rehabilitation, it
would not be fair or just that he should be precluded from making such
a claim even after his general claim for the deduction of 159 is
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disallowed. After all, the Full Bench Formula has recognised the existence
of four items as constituting a prior charge on principles of social justice
and if, in the present case, the employer failed to make out a claim for
deduction of one of the items substantially as a result of the previous
awards passed in its favour, he cannot be penalised as suggested by
Mr. Jha. We would, accordingly, allow the appellant to put forward
before the Tribunal a specific claim under the heading of rehabilitation
and lead evidence in support of the said claim.

While we are sending this case back for the purpose of determin-
ing the appellant’s claim for rehabilitation and for deciding two other
points which we would presently indicate, it would be useful, if we briefly
refer to the principles which are usually adopted by Industrial Courts in
adjudicating upon the employer’s claim for rehabilitation. It is not
disputed before us that these principles would have to be borne in mind
by the Tribunal in determining the validity of the appellant’s claim for
rehabilitation which we are now permitting it to make. It has been
observed by the Labour Appellate Tribunal in Ganesh Flour Mills Co.
Ltd., Kanpur v. Ganesh Flour Mills Staff Union, (1952) L.A.C. 172, that
though the employer is entitled to claim deductions from the gross
profits in respect of rehabilitation as a matter of right it is difficult to
lay down any general rule applicable to each and every industry. The
Full Bench Formula evolved in the case of the Mill Owners Association,
Bombay, [1950] 2 F.J.R. 107, was not intended to lay down any hard and
fast rule in that behalf. For the purpose of sustaining the claim for
rehabilitation there must be evidence to show the age of the machinery,
the period during which it requires the replacement, the cost of replace-
ment, the amount standing in the depreciation and reserve fund and to
what extent the funds at the disposal of the company would meet the
cost of replacement. In Trichinopoly Mills Ltd., Ramjeenagar v. National
Cotton Mills Workers' Union, Ramjeenagar, (1953) L.A.C. 672, the
Appellate Tribunal has observed that for determining the total
amount required for rehabilitation it is the original cost that has
to be multiplied by an appropriate multiple, for instance 27, for
the purpose of ascertaining the replacement value of the machi-
nery, buildings and plant. From the amount thus obtained 5%
of the original value is to be deducted as breakdown value. The balance
is treated as sufficient to complete replacement of machinery and build-
ings. Then the amounts in hand under the head of depreciation, general
reserve and rehabilitation have to be totalled and this total has to
be deducted from the aforesaid balance which is required to complete
replacement of machinery and buildings. It is the balance thus
drawn that has to be spread over a number of years, as for instance
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15, for the purpose of rehabilitation ; in other words, the balance has to
be divided by 15 and the amount thus determined has to be treated as
prior charge under the heading of rehabilitation for the relevant year.
(Vide The Meenakshi Mills Ltd., Madurai and Manapparai v. Their
Workmen, (1954) L.A.C. 131; The Rohtas Sugar Lid. v. Their Workmen,
[1954] 7 F.J.R. 307, and The Mettur Industries Ltd., Mettur Dam v.
The Workers, (1957) L.A.C. 288). Thus the appellant’s claim for rehabilita-
tion would have to be tried by the Tribunal in the light of these
decisions. In the application of the principles discussed in these decij-
sions, industrial adjudication cannot adopt an inflexible or rigid approach -
these principles will have to be applied with such modifications and‘
adjustments as may be found necessary, just and expedient having regard
to the evidence led by the parties before the Tribunal and having reéard
to the special needs and requirements of the industry. This position
appears to be fully recognised by the Labour Appellate Tribunal in these
decisions themselves.

There is another point on which Mr. Sanyal has requested us to call
for a finding from the Tribunal. His case is that the award of the
Tribunal in one material particular suffers from an error apparent on the
face of the record. In the award, the initial contribution to the pension
fund and the annual contribution to the pension fund have been added
back for both the years in respect of all the companies. Mr. Sanyal
contends that the amount added back under the heading *‘annual contri-
bution to the pension fund” really includes the initial contribution to
the said fund also, and so it was erroneous to have added back a separate
amount under the heading “the initial contribution to the pension fund”.
In other words, the grievance is that the amount of the initial contribu-
tion has been added back twice. Mr. Jha, for the respondents, does not
accept Mr. Sanyal’s contention that this is an error apparent on the face
of the record. He disputes the assumption made by Mr. Sanyal that the
annual contribution to the pension fund in each case includes the initial
contribution as well. We do not propose to express any opinion on the
merits of this dispute. We think it is desirable that the Tribunal should
be requested to make its finding on the question as to whether the
amount of initial contribution has been added back twice over as
suggested by the appellant. This is the second point which we.want
remit for the consideration of the Tribunal.

The third point which we propose to remit for the consideratio
of the Tribunal has been raised by Mr. Jha for the respondents. HZ
argues that the Tribunal has committed an obvious error in allowing a
deduction of statutory depreciation toeach one of the companies fg
both the years in question and in support of his argument he relies orrl

to
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the statements contained in the report of the directors in each case.
As an illustration we should refer to the report and accounts of the
Nundydroog Mines (KGF) Ltd., for the year ended 31st December, 1953.
In this report, under the item * capital expenditure ', it is stated that
the sum of Rs. 13,50,000 being depreciation for the period 1st April,
1951 to 31st December, 1953 has now been written off. Mr. Jha
contends that, since this amount has been written off as depreciation,
in calculating the available surplus for the year no amount should be
allowed by way of statutory depreciation. This argument has been
considered by the Tribunal in para 20 of its award but Mr. Jha wants
to challenge the cory mess of the conclusion reached by the Tribunal.
We would normally not have allowed Mr. Jha's request for a reconsidera-
tion of this matter ; but since on two points raised by the appellant
we are remanding the case to the Tribunal and calling for its finding
on the said points we think it right to allow the respondents an
opportunity to re-agitate this point. In fairness to Mr. Sanyal we may
add that he did not object to this matter being remitted to the Tribunal
for reconsideration. We would, however, like to make it clear thatin
dealing with this point it would not be open to the respondents to
contend that the appellant was not entitled to claim additional depre-
ciation under the head of statutory depreciation. This Court has held
in Sree Meenakshi Mills Ltd. v. Their Workmen, [1957] 13 F.J.R. 399,
that additional depreciation which is admissible under section 10(vi) of
the Income-tax Act need not necessarily be allowed by industrial
courts in determining the available surplus under the Full Bench
Formula. We wish to make it clear that it would not be open to the
respondents to raise any contention on the strength of this decision
under the issue which is being remitted to the Tribunal at their request.
It is somewhat unfortunate that, though we have held against the
appellant on the main points urged by Mr. Sanyal before us. we cannot
finally dispose of the appeal today. Itis true thatitis of the utmost
importance that industrial adjudication should be dealt with speedily
and without unnecessary delay ; but in the present case we have come
to the conclusion that it would be fair and just to allow the appellant to
raise the two points mentioned in the judgment. That is why we think
it necessary that this case should be sent back to the Tribunal with the
direction that the Tribunal should make its finding on the issues
remitted to it by this judgment. The three issues on which we want a
finding from the Tribunal arg: ,
(1) In addition to the statutory depreciation allowed, is the appellan
entitled to claim any deduction:under the head of rehabilitation, and if

yes, to what amount ?
R. 3
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(2) Does the award in substance add back the initial contribution
to the pension fund twice over in making calculations for ascertaining
the available surplus ?

(3) In allowing statutory depreciation of the appellant for the
relevant years, has the award virtually allowed the said depreciation
twice over having regard to the fact that a large amount has been
written off by the appellant towards depreciation for the said period ?

Parties will be at liberty to lead additional relevant evidence. The
Tribunal should consider the evidence led by the parties, hear their
learned advocates and make its finding on these issues. We would also
direct the Tribunal to consider whether, as a result of its findings on
any of the said issues, any adjustment will have to be made in its final
award. If, as a result of its findings the amount of available surplus is
likely to be materially affected then the Tribunal should indicate what
the available surplus in that case would be in respect of each of the
companies in regard to each of the two years in question. The Tribunal
should also make a finding as to the amount of bonus to which the
respondents would, in its opinion, be entitled on this altered finding as
to available surplus.

We desire that this appeal should be finally disposed of as soon as
possible ; so we direct that the Tribunal should submit its findings
along with the evidence to be recorded hereafter to this Court within
three months from today. Both parties have stated to us that this
matter has to be and would be dealt with by the Central Government
Industrial Tribunal functioning at Bangalore. The proceedings will
accordingly be remitted to the said Tribunal. The appellant will pay
the cost of remand in any event. Costs of the present hearing of the
appeal will be costs in the appeal.

We would like to add that Mr. Sanyal has agreed without prejudice
that the appellant will pay to the respondents fifteen days basic wage
towards their claim for bonus during the relevant years.

[IN THE INDUSTRIAL TRIBUNAL, BomBAv.]
PEREIRA, FAZALBHOY & CO., BOMBAY

v,
THEIR EMPLOYEES.
Shri M. R. Meher.
June 30, 1958.

INDUSTRIAL DISPUTES ACT, 1947, SECTION 2(j)—‘INDUSTRY'—
MEANING OF—WHETHER INCLUDES LEARNED PROFESSION—PRACTISING
SOLICITOR—WHETHER CARRIES ON ‘INDUSTRY'.
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The word “industry’ as defined in section 2(j) of the Industrial Disputes
Act, 1947, does not include the learned professions of medicine and law.
Therefore, a person practising as a barrister or a sohcitor or a doctor cannot
be said to be carrving on an ‘industry’ so as to bring any disputes between
such person and his employees within the definition of ‘industrial dispute’.

Decision of the Bombay High Court in HoSPITAL MAZDOOR SABHA v.
STATE oF BoMBAY [1957] 13 F.J.R. 473, distinguished.

Reference (IT) No. 81 of 1958.

P. P. Khambatta for the employers.

D. H. Buch for the employees.

AWARD.

This is a reference by the Government of Bomby under section 12(5)
of the Industrial Disputes Act, 1947, for adjudication of a dispute be-
tween (i) Messrs. Pereira Fazalbhoy and Company, Bombay, (ii) Shri
W. E. Pereira, (iii) Shri M.S. Desai and (iv) Shri M. H. A. Fazalbhoy
(hereinafter referred to as the opponents), and the workmen employed
under them over the following demand :

“ An adequate and substantial bonus for the two years ending the
31st March, 1956 and the 31st March, 1957, equivalent to 33 1/3 per cent.
of annual earnings of the employment for each year, shall be paid to all
employees who have worked at any time during the above two years
without any conditions attached.” .

Messrs. Pereira, Fazalbhoy and Company were a firm of solicitors
which has been dissolved with effect from 15th November, 1957. Shri
W. E. Pereira, Shri M.S. Desai and Shri M. H. A. Fazalbhoy were the
partners in the firm. When the opponents were asked to file a written
statement in answer to the statement of claim filed on behalf of the
workmen by the National Union of Commercial Eanloyees', Bombay,
they raised a preliminary objection that -the prof'ess'lon carried on by
them, viz., that of solicitors, is not an industry within the meaning of
section 2(j) of the Industrial Disputes Act, 1947, and so the present dis-
pute is not an industrial dispute, that the reference made by the Govern-
ment is therefore bad in law and does not confer any jurisdiction on
this Tribunal to adjudicate on the issue referred to it. As this prellim'i-
nary objection went to the root of the case it was heard as a prelimi-
- ’;'sli:esub-section that has to be interpreted and applied in this
case is section 2(j) of the Industrial Disputes Act, which defines *indus-
try * as follows : : .

«“industry ' means any business, trade, undertaking, manufac-
ture or calling of employers and includes any calling, service, employ-
ment, handicraft, or industrial occupation or avocation of workmen.”
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The word ‘ employer” is not defined except in relation to an industry
carried on by or under the authority of a department of Government or
a local authority. Shri Buch who appeared for the Union has argued
that the word * calling * is sufficiently wide to include the profession of
solicitors. He has relied on a case decidéd by the Bombay High Court
in the Hospital Mazdoor Sabha v. State of Bombay, [1957] 13 F.].R. 473,
in which the learned Chief Justice observed :

* Now when we look at the definition of *industry ’ it is not con-

tined to an activity of a commercial character. Nor does it import
unnecessarily a profit motive or the employment of capital. Industry is
not only any business or trade or manufacture, but it is also an under-
taking or calling of employers, and no expression could have been used
with a wider import and connotation than the expression ‘undertaking’.
Undertaking is nothing more than any work or project which a person
might engage in. Work or project may have no commercial implica-
tions. It might not be engaged in with the object of making profit. It
might be engaged in from the motives of philanthrophy, and even so it
would be an undertaking in the wider sense in which that expression is
used in the definition of ‘industry’.”
The question in that case was whether the activity of Government in
connection with a hospital constitutes an undertaking within the mean-
ing of the expression used in the Industrial Disputes Act. In my opinion
these observations cannot be pressed into service for holding that the
profession of a solicitor comes within the meaning of ‘industry’ in sec-
tion 2(j) of the Act. In the case of D. N. Banerji v. P.R. Mukherji and
another, [1952] 4 F.J.R. 443, Chandrasekhara Aiyar, J. observed:

‘It is clear that every aspect of activity in which the relation-
ship of employer and employee exists or arises does not thereby become
an industry as commonly understood. We hardly think in terms of an
industry where we have regard, for instance, to the rights and duties
of master and servant, or of a Government and its Secretariat or the

-members of a medical profession working in a hospital. It would be
regarded as absurd to think so.”
That was a case of a municipality. The learned Judge pointed out that
municipalities carry out many functions which partake of the nature of
industry. It may and often does supply power and light to inhabitants
of a municipality and if such public utility services, when carried on by
private companies or corporation, be industries, there is no reason why,
if a statutory corporation took it up, it would cease to be an industry.
The learned Judge went on to observe that the definition in the Act
included disputes that might arise between municipalities and their
employees in branches of work that can be said to be analogous to the
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carrying out of a trade or business, and left open th(f, question Whe'thgr
disputes arising in relation to the purely administrative work fell within
the ambit or not. o
Now, let us consider whether, in the context, the word ‘call’mg‘
is wide enough to include the solicitor’s profession. The word ° calhpg
is defined in the Concise Oxford Dictionary to mean " Pccupatlon.
profession, trade; persons following a particular buglness' . 'Now the
question is which of these meanings is to be .glven. The word
*calling * is used in association with the wor‘ds, ‘business, trade, under-
taking, manufacture”. It is a rule laid down "by Lo‘rd Bacon
“ copulatio verborum indicat acceptationem in eodum sensu’” (Bacon's Works,
Vol. 4, p. 26 ; cited in Jonmenjoy v. Watson, 9 App. Cas. 561 at p. 569).
The maxim when translated means *“the coupling of words togethe.r
shows that they are to be understood in the same sense . The rule is
embodied also in the more familiar maxim * noscitur a sociis ".. 'As has
been put in Maxwell's Interpretation of Statutes ('10th Edition) at
p. 332: “When two or more words which are susceptible of analogous
meaning are coupled together noscuntur a sociis. ‘They are ugderstood
to be used in their cognate sense. They take, as 1t were, their colour
from each other, that is, the more general is restricted to a sense
analogous to the less general.” Though the Legislature, has in 'the
definition of ‘industry ', used the words business, trade, ur;de::takmg.
manufacture or calling, it has not included the word * professwr% . T}}e
word ‘calling’ takes colour from the other ‘W.ords. menthned in
section 2(j) of the Act and cannot, in my _opinion, include in 'thls
context the learned professions of law and medicine. When the Legisla-
ture wants to include profession also in such contgxt, the wc?rd
* profession’ is specifically mentioned and two such instances with
which we’are familiar can at once be recalled. In the Bo.mbay Sh'ops
and Establishments Act, 1948, in the definition of cc:mrnercxal estabh.sh_
ment the words used are ** ‘commercial establishment. means an estabhslil'-
ment which carries on any business, trade or prof'essu')n........' reeressennens s
The other instance is of article 276 of the Coqstltutxon Whvlch restricts
the powers of the Legislature of a State toﬁlmpose taxes in fespe'ct of
* professions, trades, callings or employments . 'If th'e word * callings
always includes * professions ' the word * professions ' would be a sur-
plusasgs;ne reliance was placed on thg words in the defin'ition of
industry, ** and includes any calling, service, emgloyment, hanfhcraft or
indﬁstrial occupation or avocation of W'orkmen | dq not think these
uld extend the detinition of industry to typists, clerks, etc.,

words wo o . . ‘
« Workman " is defined in section 2(s) to mean

engaged by a solicitor.
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*any person employed in any industry....... " If there is an industry
all avocations of workmen employed in it would come within the
definition.

For the foregoing reasonsI am of the opinion that the word
‘industry " does not include the learned professions of medicine and
law, so if a person practices as a barrister or a solicitor or as a doctor he
is not carrying on an industry. As has been observed by their Lord-
ships of the Supreme Court in the case of the Barsi Light Railway
Company Ltd. v. Joglekar and Others, [1957] 11 F.J.R. 317:

It is true that an artificial definition may include a meaning

different from or in excess of the ordinary acceptation of the word
which is the subject of definition ; but there must then be compelling
words to show that such a meaning different from or in excess of the
ordinary meaning is intended.”
In the present case there are no such compelling words to show that the
Legislature intended to include in the word * industry’ the learned pro-
fessions. It would, of course, be a different matter if a feature of
industry is added, i.e., if a lawyer carries on business of publication of
Law Reports or a doctor runs a hospital or nursing home.

At the first hearing of this case it was mentioned by Shri
Khambatta on behalf of the opponents that the point at issue in this
case has been decided by the Calcutta High Court but that copies of
the judgment were not available. The parties then agreed that the
matter might be fixed for further hearing after the copy of the decision
was received. The opponents filed a copy of the judgment in Brij Mohan
Bagaria v. N. C. Chatterjee and Others, [1958] 14 F.J.R. 475. The question
in that case was whether the occupation of a solicitor was an ‘industry’
as defined in the Industrial Disputes Actand Sinha, J., decided that there
was neither an industry, nor an industrial dispute, nor can the
employees of the solicitor concerned be workmen as defined under the
Act. At the further hearing of the case the opponents produced another
(unreported) decision of the Calcutta High Court, that of Mukhariji, J.,
in D. P. Dunderdale and others v. G. P. Mukherjee and another. ( [1958] 14
F.J.R. 486). That was a case in which the question was whether the firm of
Calcutta Solicitors called “*Sandersons and Morgans™ was an industry so as
to be liable to have their disputes determined by the procedure laid down
by the Industrial Disputes Act, and Mukharji, J., held that there was no
industry and no industrial dispute within the meaning of the Act. In
this case the learned Judge referred to the decision of Sinha, J., but gave
his own reasons for holding that a solicitor’s firm was not an industry,
Shri Buch has argued that the decision of Sinha J. should not be
telied on as the learned Judge has disagreed with certain observations
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of the learned Chief Justice of the Bombay High Court in the Hospital
Mazdoor Sabha case referred to above. Now, it is true that this Court
is bound by a decision of the Bombay High Court, but, as I have pointed
out above, the Hospital Mazdoor Sabha case cannot be considered as
an authority for the proposition that a solicitor’s profession or a
solicitor's firm is an *industry ' within the meaning of the Act. More-
over, the line of reasoning by which I have arrived at the conclusion
that the solicitor’s profession or a solicitor’s firm is not an ‘industry’ is
different in the main, from the reasoning in the two Calcutta cases.
After the opponents had produced a copy of the judgment of
Sinha, J., referred to above, an attempt was made to show that the firm
of Messrs. Pereira, Fazalbhoy and Co. carried on some business other
than that of solicitors and that even if the view is taken that the
solicitor's firm is not engaged in an industry, in the particular circum-
stances of the case, it should be held that as the firm was doing other
business it was engaged in an industry. An affidavit has been filed by
one of the ex-employees of the firm,viz., Shri K. R. Pillai. To this
affidavit a reply has been given by Shri Pereira, one of the partners. Shri
Pillai filed a rejoinder to this reply and to this rejoinder Shri Pereira
has filed a sub-rejoinder. The affidavit filed by Shri Pillai is a very
lengthy one in which quotations have been given from Cordery’s Law
of Solicitors to support the argument that the profession of a solicitor
is a “business . I have already dealt at some length with the question
whether the profession of a solicitor is an ‘industry ' or not and it is
not necessary to refer to the quotations from Cordery. That book is
not available in this Court nor was it produced. It is sufficient tosay
that the fact that the solicitors in the course of their work may have to
administer estates for their clients does not mean that their work is not
that of a solicitor. Some specific facts connected with the firm are
stated in the affidavit of Sri Pillai. Four instances of purchases and
sales of property from 1933 to 1957 are given. Shri Pereira has in his
affidavit in reply to the affidavit stated that the old partnership of
Messrs. Pereira, Amin and Fazalbhoy was dissolved on 30th November,
1935. After that he and Shri Fazalbhoy carried on practice as solicitors
under the firm name of Messrs. Pereira, Fazalbhoy and Co. until this
partnership was dissolved on 3lst March, 1946. Form 1st April, 1946,
Shri Pereira, Shri Fazalbhoy and Shri Desai (opponents in this reference)
carried on partnership as solicitors under the firm name and style of
Messrs. Pereira, Fazalbhoy and Co. until 15th November, 1957, when the
said firm was dissolved. So, of the four transactions relied on by Shri
Pillai, only one, viz., purchase of property at Khar belonging to one
Abdul Majid, was made since the present firm came into existence. On
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this point Shri Pereira has in his affidavit stated that this property was
purchased by the firm at an auction sale held by the Sheriff of Bombay
in execution of an order for costs obtained by the firm against one Abdul
Majid Haji Nizamuddin. This solitary transaction, particularly having
regard to the circumstances in which it took place, does not prove that
the firm of Pereira, Fazalbhoy and Co. was engaged in the business of
buying and selling property. It is stated also in the affidavit of Shri Pillai
that the partnership carried on business in forward transactions in
shares and in silver. This has been denied by Shri Pereira, who has stated
that there is no entry of any such transactions in the books of accounts
of the firm. [ believe the statement of Shri Pereira on this point.
Reading the affidavits of both the parties I have no doubt that the firm
of Pereira, Fazalbhoy and Co. were working as solicitors and not engaged
in the business of purchase and sale of estates or forward transactions
in silver. The partners of the firm have all along been members of the
Incorporated Law Society, the membership of which is restricted to
persons practising as attorneys of the Bombay High Court. Shri Pereira
has, in his affidavit, further stated: “The said partners have always
accepted and acted according to the professional rules of conduct of the
said Society and of the Bombay High Court in relation to their practice.
and profession.” The allegation that Messrs. Pereira, Fazalbhoy and Co.
were carrying on the business referred to above was not made in the
statement of claim and is an afterthought; it was only after the argy.
ment on the preliminary issue that an affidavit was filed by Shri Pillaj
to show that the firm was engaged in business other than the practice
of solicitors.

For the foregoing reasons I have come to the conclusion that
neither the profession of a solicitor nor a firm of solicitors is an industry
within the meaning of the Industrial Disputes Act, that the opponents
were not employers in any ‘industry ’ within the meaning of section 2()
of the Industrial Disputes Act; the reference made to this Tribunal is
not an ‘industrial dispute’ within the meaning of the Act, and so
could not be referred to this Tribunal for adjudication under section 12(5)
ot the Industrial Disputes Act. The reference, therefore, cannot be
adjudicated upon and stands disposed of accordingly.
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[IN THE MaDprAs HiGH COURT.]
WORKMEN OF MESSRS. LIPTON LTD., MADRAS

v,
MESSRS. LIPTON LTD., MADRAS.
Rajagopalan, J.
April 29, 1958.
CONSTITUTION OF INDIA, ARTICLE 227—JURISDICTION OF HIGH
COURT—WHETHER APPELLATE OR REVISIONAL—WHETHER DECISION OF
LOWER TRIBUNAL ON FACTS CAN BE INTERFERED WITH.

AWARD—AWARD OF INDUSTRIAL TRIBUNAL IN ONE STATE—DIs-
PUTE BETWEEN WORKMEN AND MANAGEMENT OF SAME CONCERN IN
ANOTHER STATE—PROBATIVE VALUE OF AWARD— WHETHER BINDING ON
TRIBUNAL OF OTHER STATE.

The scope for interference by the High Court with findings of fact
recorded by an I ndustrial Tribunal in proceedings under article 227 of the
Constitution of India is very little different from that in deciding whether a
writ of certiorari should issue under article 226. Proceedings under article
227 should not be equated to an appeal (to the Supreme Court) permitted
under article 136, as only a revisional jurisdiction can be exercised under
article 227.

The fact that the subject-matter of an industrial dispute has already
been subjected to adjudication in one State between the workmen in that State
and the management cannot conclude the matter at issue between the same
management and their workers before an Industrial Tribunal in another State.
The award already made can only be a piece of evidence or material which
the Industrial Tribunal is entitled to consider in arriving at its own conclusion
and is not binding on the Tribunal. What probatwe Mbe given
to such evidence is for the Tribunal to decide.

Civil Revision Petitions Nos. 229 and 230/0@ 1957 under artxok 7
of the Constitution of India. _ “'

A. Ramachandran for the workmen. ‘

Advocate-General for the management.

JUDGMENT.

Three sets of disputes between the work
of the Madras establishment of Lipton (India)
Special Industrial Tribunal, Madras, for adjudi section
10 (1)(c) of the Industrial Disputes Act. They were registered as I. D,
Nos. 8, 9 and 47 of 1956. They were consolidated for disposal and they
were disposed of by the Tribunal by its award dated 15¢th October, 1956.

R. 4
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The workmen represented by their Union applied under article 227 of
the Constitution to revise the awards in L D. No. 8 of 1956 (C.R.P.
No. 229 of 1957) and L. D. No. 9 of 1956 (C.R.P. No. 230 of 1957).

What was really challenged by the learned counsel for the peti-
tioners was the correctness of the decision of the Tribunal on the
following items of dispute between the workmen and the management ;

(1) Items 1 and 2 in L.D. No. 9 of 1956—fixation of wages on time-
scale for all categories of employees and fixation of dearness allowance.
(2)Items 1 and 5 of I. D. No. 8 of 1956—whether the workers are entitled
to any additional bonus for 1953 and if so to fix the amount; and
whether the existing gratuity scheme requires improvement and if so to
what extent.

The decision of the Tribunal was that the existing scales of wages
and dearness allowance did not require any revision. The workmen had
been given a month’s wages as bonus for 1953. Their claim was for five
months’ wages as bonus for 1953. The Tribunal held that the trading
profits of the company left no available surplus to justify the grant of
any additional bonus for 1953. In paragraph 47 of its award the
Tribunal recorded its conclusion that the existing scheme of gratuity
should be continued, but that it should be extended to all the employees
of the company.

Virtually the basis for all the conclusions mentioned above was the
finding that the financial position of the management did not justify
any increase in its financial commitments to its employees. In paragraph
37 of its award the Tribunal recorded:

* On a careful consideration of the contention of both the parties
and the material placed before me I have no doubt in agreeing with the
management’s case that its present financial position does not warrant
either the increase of scales or the dearness allowance. I should not be
understood as saying that the present scales and dearness allowances are
sufficient or satisfactory and donot require improvement. All that I
mean to say is that the company cannot be burdened with an additional
liability at present and that the employees wait for better days and then
put forward their demands.”

The petitioners challenged the correctness of that finding.

Paragraph 37 of the award dealt expressly with the claims of the
workmen for an increase in wages and dearness allowance. One of the
contentions of the workmen was that there were no regular time-scales
for the wages of the employees. The Tribunal pointed out in paragraph
14 of its award :

* Though the company seems to be having regular scales of pay
from Ist January, 1954, they do not seem to have published to thejr
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staff and they seem to have been kept in ignorance of this matte:r. Tl'le
scales of pay and dearnessallowance now in force are as mentioned in
Ex. M. 17.” ‘
I shall deal later with one of the minor contentions of the learned
counsel for the petitioners, that these scales of pay were not actually
given effect to in the case of two persons employed as comptometet
clerks. The effect of the finding in paragraph 37 of the award was that
the wage structure in force was left unaltered. .
To appreciate the contentions of the learned counsel .foF thg peti-
tioners I have to advert to another feature of the case. Similar disputes
about wages and dearness allowance between the mana'gerrllent of the
same firm and their employees in another State were adjudicated upon
by the Industrial Tribunal at Delhi, and that awafd Ex. W. 16, was con-
firmed on appeal by the Labour Appellate Trlbunz.al. 'The workmen
contended that the Delhi award should determine their r1.ghts as well.
The Tribunal rejected that contention in paragraph 23 of .1ts award. IF ,
the course of the proceedings before the Industrial T'nbunal, Delhi,
Mr. Samuel represented the management. In Ex. W 16 it was Fecorded
that Mr. Samuel (one of the Administrative Off'lc.ers of tbe firm) hfi.d
expressly admitted that the company was in a ‘posmon to increase ]ti
wage bill by Rs. 5,00,000. In paragraph 22 of its award, the Indlllstna
Tribunal (Special Industrial Tribunal, Madras) accepte&jl the e\:; le)nce
offered by the management, that factually no such concessx?n1 ha A eeT
made by Mr. Samuel in the proceedings befo're the Industria T:ll un?i
Delhi. Mr. Samuel himself was not exax.mned ‘before the In ustr'xa
Tribunal, Madras, on the plea that he was in Pakistan, After referring
to the evidence the Tribunal recorded in paragraph 22 of its .award :
....... I am not prepared to agree............that this company
isina po.s.i't.i.on to shoulderEan a{;di;igrf?l burden of Rs. 5 lakbs.......
mission in Ex. W. 16.
?r?ssgci?i:: il?:t the existing scales of pay 'f\nd dearness allowance called
evision the Tribunal also took into gccount some comparable
for no fr s in Madras. This was dealt with in paragraphs 31 to 33 of
cases o7 :lrm The claim of the workmen, that Brooke Bond Ltd. should
the aV;aern .as the standard for comparison, was rejected by the Tribunal
a
in paragrap 27t otf)fltsh?:v alcl;dr;tention that the findings of the Tribunal
" suppoi:ed the learned counsel for the petitioners urged (1) the
sh<?u1d be re\sr bou’nd by the award of the Labour Appellate Tribunal in
Tribunal o [ Dispute adjudged by the Industrial Tribunal, Delhi; (2)
the Ind}lsttlal aIs) bound to have given effect to the admission of
;Ze g nbs:;ain :Vhe proceedings before the Industrial Tribunal at Delhi;
r. Sam

be t
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(3) only Brooke Bond Ltd. was a comparable concern, and that the other
concerns referred to by the Tribunal did not really present comparable
cases, and (4) in any event, the finding of the Tribunal that there was in
existence a time-scale of pay, which covered all the employees of the
industrial establishment at Madras, was erroneous.

The second and third of these contentions may be disposed of first.
They raise no question or any error of jurisdiction or any error in the
exercise of the jurisdiction. The Tribunal had to appreciate the evidence
placed before it and to reach its own conclusions on disputed questions
of fact, Whether Mr. Samuel did make an admission in the proceedings
before the Industrial Tribunal at Delhi and whether Brooke Bond Ltd.,
was a comparable case were pure questions of fact. The findings of the
Tribunal on these questions of fact are not open to review in proceed-
ings under article 227 of the Constitution. I have no hesitation in reject-
ing what I must characterise as an extreme contention put forward by
the learned counsel for the petitioners, that proceedings under article. 227
of the Constitution should really be equated to an appeal (to the Supreme
Court) permitted under article 136 of the Constitution. It is well settled
now that it is a revisional jurisdiction that can be exercised by this
Court in proceedings under article 227 of the Constitution. In exercis-
ing that jurisdiction this Court does not convert itself into a Court of
appeal.

In D. N. Banerji v. P. R. Mubkherjee, (19521 4 F. J. R. 443, their
Lordships pointed out :

“ Whether on the facts of a particular case the dismissal of an
employee was wrongful or justified is a question primarily for the Tribu-
nal to decide, and here the Tribunal held that the dismissals were clear
cases of victimisation and hence wrongful, ™
and observed :

“Unless there was any grave miscarriage of justice or flagrant
violation of law calling for intervention, it is not for the High Court
under articles 226 and 227 of the Constitution to interfere.”

That despite the non-examination of Mr. Samuel the material on
record justified the conclusion, that he did not admit before the Indus-
trial Tribunal, Delhi, that the management was in a position to shoulder
a further financial burden of Rs, 5 lakhs was the conclusion of the
Tribunal. I am unable to see anything even erroneous in that con-
clusion. Certainly it does not come within the category of grave
miscarriage of justice or flagrant violation of law. There was certainly
sufficient material on which that finding of fact could be based, though
even sufficiency of material or evidence to support the conclusion of fact
may not be a matter for review in proceedings under article. 227 of the
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Constitution. Similarly, that Brooke Bond Ltd., wasnot a .Compa,table
case was fully justified by the evidence which the Tribunal discussed-. .
In Waryam Singh and Another v. Amarnath and Another, [1954]
S.C.R. 565, their Lordships laid down at page 571: ' '
““This power of superintendence conferred by article. 227 is, as
pointed out by Harries, C. J., in Dalmia Jain Airways Ltd. v. Sukumar
Mubherjee, A.1.R.1951 Cal. 193, to be exercised most sparmgly' ar?d
der to keep the subordinate courts within

only in appropriate cases 1n Of . t
rrecting mere errors.” (I have

the bounds of their authority and not for co

underlined * the passage). o
It may not be necessary to embark upon an examination of all the report-

ed cases in which the scope of article 227 of the Constitution was .dis—
cussed. Nor did the learned counsel undertake such a task. A fairly
fulls list of all the cases is turnished in In re Annamalai Mudaliar, A.LR.
1953 Mad. 362. I have myself held more than once that the scope ‘for
interference with findings of fact recorded by a Tribunal in proceedmgs
under article 227 of the Constitution is very little different from that in

deciding whether a writ of certiorart should issue under article 226 of

the Constitution.
The second and the third of th
learned counsel for the petitioners fail.

with the findings recorded by the Tribunal. . . ‘
It is true that an identical question of the financial capacity of the

firm to pay higher wages to its employees was deci'ded in Ex. W. 16,
which was confirmed by the Labour Appellate Tr'lbunal. But, as the
learned counsel for the petitioners had to recognise, that was not 3
judgment or award inter parkes. The learned counsel, however, urge

that to deny the workmen in the dispute befére tbe Industleal Tribu-
nal, Madras, the benefit of the finding on an 1deth1ca}1 question by the
Labour Appellate Tribunal constituted denial of justice, an§ that such
an error could and should be corrected b?r me in proceedings under
article 227 of the Constitution. The Delhi Award _could not cor.xcluge
the question at issue between the management'and its workmen in t ef
industrial establishment at Madras. AThe Delhi awgrd was only one o
the pieces of evidence or material which the Ir?dustnal "Tnbur.lal, Madras,
was entitled to consider, and it did take tl}at into cogsnderatxon. What
probative value should be given to that piece of ev1c'1enc§ was for the
Tribunal to decide. It decided in effe'ct not to give it anyd value,
because it felt convinced that the D'elhl. Award was influenced by an
alleged admission of Mr. Samuel which in fact had not been made. I

am unable to see any error in the conclusion reached by the Tribunal,
u

* Here printed in italics—Ed.

e contentions put forward by the
There is no scope for interference
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that it was not bound by the terms of the Delhi Award, in decid;

whether the workmen in the industrial establishment at Niadra ecfi o
be av’g:ded higher scales of wages and dearness allowance > should

e last of the contention of the learned , iti

was that the decision of the Tribunal, that t;Zusle(allesfocffth:ape:llltmne'rs
Ex. M-17 covered all the employees in Madras was errofleo:x):rn o
paragraph 27 of the statement filed on behalf of the management b.f -
the Tribunal it was claimed that senior clerks and comptometer oe o
tors were on the time-scale Rs. 125-8-205. In Ex. M. 22. which shgeraé
the wages actually paid to the employees on 315t’]anuary 1;’5e6
K. V. Subramaniam and Arulappa A. Das were shown as compt;nnet ,
Operators. The further details shown in Ex. M. 22 were that the startj iy
basic salary of Subramaniam was Rs. 55 and that his dearness allowaxllng
was Rs. 40. The wages actually paid to Subramaniam on 31st ]anuarce
1956, were Rs. 85 as basic salary and Rs. 55-4-0 as dearness allowa .
In the case of Das the starting basic salary was shown as Rs. 60 andnti)e.
dearness allowance at Rs. 40. On 31st January, 1956, Das wz;s 1N recei .
of a basic salary of Rs. 80 and a dearness allowance of Rs. 52 Certchml)t
these figures were inconsistant with those mentioned i.n tl-le coualtn ;
statement filed by the management. What, however. was record:de'r-
Ex. M. 17, which it should be remembered the T;ibunal acce o
represented the scales of pay in force, was: pred

*Clerks, Typists and Comptometer operators :

(i) Gradel Rs. 70-5-130
(i) Grade II Rs. 125-8-205."

The .learned Advocate-General, who appeared for the manage
explained that the scales of pay for comptometer clerks mentio m;“_tv
the statement filed by the management referred to the senior (:one o
meter clerké, apparently those in Grade II as that class of em lm P
was shown in Ex. M. 17. The learned Advocate-General also ;)oiotjeeci
out that Wh.en M. W. 3 was examined, he categorically stated that ’chte
were no sentor comptometer operators at Madras. As per Ex. M ?73
comptometer operators of Grade I were on the scale Rs 7.0-5-‘13 ,
Ex. M. 22 showed that the two comptometer operators Sul;rama i >
and De%s, were in receipt of basic salaries of Rs. Sé and Rmam
r‘espectlvely on 3lst January, 1956. It was certainly well with'Sl "
time-scale shown in Ex. M. 17. The starting salary sho“lrn t}'le
Ex. M. 22, which was less than the minimum in the time-scale sh . {n
f;vll\/cl %7.;;;51 wh;t was given to the two employees when they e(:;l:r;g
e in and 1952. respectively. The lear -

referred to the evidence of M.W. 3 which in effetetdwidizzt:h(::::i::

F.JR.] s.S. NARAYANAN v. STATE BANK OF INDIA, MADRAS 31

of pay shown in Ex. M. 17 were given effect to in January 1954. That
explained the pay actually disbursed to these two employees Subramaniam
and Das on 31st January, 1956, as shown 1n Ex. M. 22.

It is true that the Tribunal did not specifically discuss the question
whether the two comptometer clerks Subramaniam and Das were in
receipt of salaries within the scope of the time-scale shown Ex. M. 17.
But there is really nothing to show that the special features of these two
employees were brought to the notice of the Industrial Tribunal. Nor
is there anything to show that the Tribunal was invited to decide with
reference to these two employees that the scales of pay shown in
Ex. M. 17 had not been applied to them. But even independent of these
factors, I have already referred to the evidence on record, which would
show that even these two employees were not given anything less than
what was due to them on the basis of Ex. M. 17.

None of the points taken by the learned counsel for the petitioners
justifies any interference with the award of the Industrial Tribunal.

These petitions fail and are dismissed. No order as to costs.

[IN THE MADRAs HIGH COURT.]
S. S. NARAYANAN

V.
STATE BANK OF INDIA, MADRAS.
Raiagopalan, J.
March 27, 1958.

CONDITIONS OF SERVICE-—AGREEMENT OF SERVICE AS HEAD
CASHIER OF BANK—NOTICE OF TERMINATION OF SERVICE IN ACCORDANCE
WITH AGREEMENT—EFFECT—NOTICE ISSUED BY AGENT OF BANK UNDER
INSTRUCTIONS OF LOCAL BOARD—VALIDITY.

On promotion of the petitioner from the postof a cashier to that of
Head Cashier, he signed an agreement of service with the respondent bank.
The agreement was executed by the Secretary on behalf of the bank, The
services of the petitioner were terminated by notice, in accordance with the terms
of the agreement, signed by the agent of a branch of the bank. It was
contended by the petitioner that as the notice was not signed by the Secretary
of the bank who had executed the agreement of service, it was not a valid
notice and that even if his services as a Head Cashier were terminated, he
would only revert to his post as cashier . Held, that the notice having been
issued by the agent of the bank under instructions from the Local Board of
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the bank, the notice was valid, and that when his services were terminated qs
a Head Cashier, that terminated the only post he was entitled to hold under
the agreement and the relations between the petitioner and the bank gs
employee and employer.

Civil Revision petition No. 788 of 1957 under article 227 of the
Constitution of India.

JUDGMENT.

This is an application under article 227 of the Constitution to
revise the order of the Additional Commissioner for Workmen’s Com-
pensation, Madras, dated 18th May, 1957, passed in exercise of the
appellate powers vested in him by section 41 of the Madras Shops and
Establishments Act, XXXVI of 1947.

The petitioner was in the employ of the State Bank of India. He
entered service when that bank carried on its operation under the name
of the Imperial Bank of India. In 1953 he was promoted to hold the
post of Head Cashier, and he then signed with his employer, the State
Bank, an agreement of service. That was marked as Ex. A-1, in
the proceedings before the Additional Commissioner. The petitioner
was employed as Head Cashier at the branch of the State Bank at
Mangalore between May, 1953, and November 1955, when he was trans-
ferred to Pollachi.  After his departure from Mangalore certain
irregularities during his tenure of office at Mangalore were noticed, and
eventually charges were framed against him, to which he submitted his
explanation.

On the 2nd of April, 1956, the petitioner was served with a notice
signed by the agent of the bank at Pollachi, informing him that his
services would be terminated with effect from the 2nd of June, 1956,
That power to terminate the petitioner’s service was claimed under
article 1 of the agreement, which provided for the termination of the
services of the employee by two months’ notice by either of the contract-
ing parties. The petitioner appealed to the Additional Commissioner
for Workmen’s Compensation, Madras, under section 41 of the Act,
The Additional Commissioner dismissed the appeal. It was the validity
of that that the petitioner challenged by his application under article
227 of the Constitution.

Though it was the agent of the bank at Pollachi that signed the
letter dated 2nd April, 1956, giving two months’ notice of the termina-
tion of the service to the petitioner, on the materials placed before him
the Commissioner found that the decision to terminate the service of'
the petitioner was taken by the local board of the bank and was com-
municated to the agent by letter dated the 29th of March, 1956, signed
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by the Deputy Secretary of the bank. The Additional Commissioner
negatived the contention of the petitioner, that the bank had no right
to have recourse to clause 1 after disciplinary proceedings had been
taken against the petitioner. If the charges had been established the
bank would have had a right to terminate the services of the petitioner
without notice under clause 9 of the agreement. The Additional Com-
missioner further found that under section 41 he had to satisfy himself
that the termination of services was for a reasonable cause. The Addi-
tional Commissioner said that with reference to some of the charges, on
the admissions made by the petitioner himself, there was reasonable
cause for the termination of the service.

In challenging the validity of the order of the Additional Commis-
sioner, the learned counsel for the petitioner urged: (1) that there was
no valid notice terminating the services of the petitioner, and (2) that
clause 1 of the agreement did not authorise the employer, the bank, to
terminate anything other than the service of the petitioner as Head
Cashier ; before he was promoted as Head Cashier he had held the post
of cashier, and even if he was liable to beremoved from the post of
Head Cashier, he was entitled to go back as cashier on the expiry of
the period of two months, mentioned in the notice dated 2nd April,
1956.

No doubt the agreement, Ex. A, 1, was signed by the petitioner
and by the secretary and treasurer on behalf of the employer, the Bank.
The secretary signed that agreement on behalf of the bank as one
authorised to do so by the bank, one of the contracting parties. The
employer, the other contracting party, had a rightto terminate the
services of the petitioner under clause 1 of the agreement by giving
two months notice. Clause 1 does not further specify that the notice
must be signed only by the very person who had signed the agreement
on behalf of the bank, the person who then held the post of secretary
and treasurer. There was certainly nothing placed before me to
indicate that the local board was not entitled to decide to terminate
the services, that is to act in that respect on behalf of the employer, the
bank. The decision of the board was communicated to the agent. If
the decision of the board had been communicated to the Secretary, the
Secretary had communicated it to the Deputy Secretary and the Deputy
Secretary eventually communicated it to the Agent, still the notice would
have been in accordance with the directions of the employer represented
by the local board. I am really unable tosee any substance in the
contention reiterated by the counsel for the petitioner, that the notice
signed by the Agent was not a valid notice and did not represent what

R. 5
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the other contracting party was really entitled to do, that is to issue a
notice giving two months’ time, after which the services of the
petitioner would stand terminated. The Additional Commissioner was
certainly not in error when he viewed the notice as a valid notice.

The second of the contentions put forward by the learned counsel for
the petitioner had even less substance. Nothing was placed before the
Additional Commissioner, nor was anything placed before me, to
sustain any possible claim, that the petitioner was entitled either under
any subsisting contract between him and his employer, or by any of the
Standing Orders of the employer to revert to the post of cashier either
on being dismissed under clause 9 of the agreement or on his services
being terminated with notice under clause 1 of the agreement. Clause
1 of the agreement provided for the termination of the services of the
employee. The only post he was entitled to hold under the terms of
the agreement was that of Head Cashier, and when his services were
terminated that meant termination of the relations between the
petitioner and the bank as employee and the employer. There was no
other post which the petitioner could claim as of right after termina-
tion of his services under the notice dated 2nd April, 1956.

There was no error in the jurisdiction assumed by the Additional
Commissioner. It was one invoked by the petitioner himself. There
was no error either in the exercise of that jurisdiction.

The petition is dismissed. There will be no order as to costs.

[IN THE PaTNA HicH COURT.]
PATNA ELECTRIC SUPPLY WORKERS UNION

v,
A. HASSAN AND ANOTHER.

Ramaswami C.J. and Raj Kishore Prasad of.
August 22, 1957.

INDUSTRIAL EMPLOYMENT (STANDING ORDERs) ACT, 1040, SEC-
TIONS 6 AND 10—APPELLATE AUTHORITY—POWERS OF—WHETHER HAS
POWER TO RECTIFY MISTAKE IN CERTIFIED STANDING ORDER—POWERS OF
STATUTORY AUTHORITIES.

There is no provision in the Industrial Employment (Standing Orders)
Act, 1946, empowering an Appellate Authority to rectif y mistakes in stand-
ing orders which have been certified by it under section 6(1) of the Act before
the expiry of six months from the date on which the standing orders or the

last modification thereof came into force, except as provided in section 10 of
the Act.
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The powers of a tribunal of special jurisdiction like the Appellate
Authority under the Act are circumscribed by the provisions of the
statute under which it is constituted and it must act within its powers. Even
if such authority is given some of the powers of a civil court, unless there is
specific provision in the statute creating it, the authority cannot be deemed to
possess the inherent powers of rectification which civil courts have.

Miscellaneous Judicial Case No. 366 of 1956.

Ranen Roy and T. Das for the petitioners.

Government Pleader, K. D. Chatterji and Chunni Lall for the respond-

ents.
JUDGMENT.

Raj KISHORE PRASAD, J.—This application, under art:'icles 226 and
207 of the Constitution, has been presented by the petitioner Patna
Electric Supply Workers Union for an appropriate writ to call up ,and
quash the order dated the 20th March, 1956, which is annexure ‘C to
its affidavit, of the opposite party 1, who is the Appellate Authority
under the Industrial Employment (Standing Orders) Act, 1946 (Act XX
1946), which will hereafter be referred to as “the Act”. ' '
On the above application, a rule was issued by this Court against
the opposite party to show cause why the just r.nentioped order' of oppo-
site party 1, purported to have been passed obv10u§ly in exercise of his
inherent powers, as no section of the Act is mentioned therein, should
not be quashed. Cause has been shown against this r}xle by Mr. Ray Paras
Nath, Government Pleader, on behalf of opposite party 1, and by
Mr. K. D. Chatterji, on behalf of opposite party 2 The Patna Elfactn.c
Supply Company Ltd., opposite party 2, has also filed a countet affldafvxt
in reply to the affidavit of the petitioner, and, along with it, has fll'ed
also a copy of the order, dated the 23rd Februarj.r, 19f56, passed b): o?posx.te
party 1 under section 6(1) of the Act, which is annexure ‘B’ to its
idavit.
Coun"'c[('a;eaflf;edtitioners' case is that opposite part.y .2 submilfted to the
Certifying Officer under the Act, a draft of the existing Sténﬁimg Or,ders
for modification under section 10(2) of the‘ {\ct. The Cert:‘lfymg Officer,
ting under section 5 of the Act, certified tbe aforesaid draft on the
o 1h ary, 1955, and as required by section 5(3) of the Act, the
?:‘letrtifi?rrll; Of’ﬁcer sent copies of the Certified Standing Orders to the
i ed.
partlj:g(:i)r?sc: rItlhe above order of the Certifying Officer, the Qetitioners
as well as opposite party 2 appealed to the Appella‘te AuthO%’lty under
ion 6(1) of the Act. The Appellate Authority opposite party 1,
Ze:,:if:d the appeal on the 23rd February, 1956, and as required by secntio
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6(2) sent copies of the Standing Orders as certified by him and authenti-
cated in the prescribed manner to the parties concerned. On the 28th
February, 1956, opposite party 2 made an application to opposite party
1 to modify the Certified Standing Order No 8 and Standing Order
No. 17(b)(i) on the ground of mistakes. In the present case, we are
concerned with the Certified Standing Order No. 17(b)(i) which was
sought to be modified on the ground that the word “along" appearing
therein was a mistake for the word “‘alone” and, therefore, the mistake
should be rectified. Opposite party 1 after hearing the parties on 20th
March, 1956, allowed the application of opposite party 2. He held that
the word “along” was obviously a mistake for the word “alone” and,
therefore, the word “along” should be substituted by the word “alone”
and, accordingly, corrected the above error. Against this order, the
petitioner has moved this Court.

Mr. Ranen Roy, in support of the rule, attacked the validity of the
order of opposite party 1, which is annexure ‘' C’ to the petitioner's
affidavit, on the ground that, apart from section 10, there is no provi-
sion in the Act empowering the Appellate Authority after it has
certified the Standing Orders under section 6(1) of the Act to correct
even such a mistake.

In order to determine the question, presented by the petitioner for
determination by this Court, it is necessary to know the circumstances
in which the application on 28th February, 1956, was made by opposite
party 2, and the impugned order was passed by opposite party 1 on
20th March, 1956,

In Appendix A to the Bihar Industrial Employment (Standing
Orders) Rules, 1947, Model Standing Orders are given as required by
rule 5 of the Rules. Model Standing Order No. 14 deals with disciplinary
action for misconduct. Model Standing Order No. 14(3)(a) is as below :

*(3) The following acts and omissions shall be treated as mis-~
conduct :

(a) Wilful insubordination or disobedience, whether “alone” or
in combination with others, to any lawful and reasonable order of a
superior,”’

Standing Orders certified by the Certifying Officer under section 5(2)
contained, inter alia Standing Orders Nos. 16(1) and 17(b)(i). Standing
Order No. 16(1) of the Certified Standing Orders reads thus :

“ Wilful insubordination or disobedience whether ‘alone’ or in
combination with another or others of any lawful and reasonable order
of a superior.”

Standing Order No. 17(i), of the Certified Standing Orders reads as
below : :
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“Wilful insubordination or disobedience whether ‘along’ or in
combination with others, to any lawful and reasonable order of a
g;):;‘i)tré party 2 has stated in its counter affidavit thaF as Standing
Orders Nos. 16(1) and 17(b)(i) above men.tloned, were identical :'md
appeal was filed by the petitioner under sgctlon 6(1) of f:he Act agalSSt
the order of the Certifying Officer certifying .the Standing Order6s 1un e;
section 5(2) on the ground that as Standing OFders Nc;s.lh( )fan
17(b)(i) were identical, both should not bf& retained, anl, tdere ;1:,
suggested that Standing Order No. 17(}))(1) should l?e de6e1te .f the
Appellate Authority, opposite party 1, acting .under sectxox; ii)s 0 : e
Act, agreed with the contention of the petitioner and deleted Standing
Order No. 16(1) by its order dated 23rd Februgry, 1956. e o

The above order of the Appellate Authority under ‘sectlon (. ) oCI
the Act regarding Standing Orders No’s. .16(1) and 17(b)(1). as r;lfentl'one
in annexure ‘B’ of the counter affidavit, is to t.he following de. ects o
“Tt was pointed out on behalf of the Umo'n’ that Stan dmg Oid;
No. 17(b)i) was redundant as it wasa repetition (_)f Staz mgf rde
No. 16(1). It was said that it may lead to ambiguity an contit;n it.
It is true that both are identical and it was unnecessary toldmelr: n
both under Standing Order No. 16 as well as 17. I would, t.ersnder,
delete Standing Order No. 16(1) and allow the same to remain

Standing Order No. 17(b)(I).eeeeeeieess o ovennenes
O:nthle ipplication of opposite party 2 made on 28th February, 1956, to

the Appellate Authority, opposite party 1, he,on 20th March, 1956,
passed the following order :

.............
--------------------------------
.......

i “ " id to be a
ards clause 17(b)(i) the word ‘“along w'as‘sal .

i (]2;) 2: f‘ealxglone " on behalf of the management. Sri Singh appearing
mlSt? y osite party objected to it and contegded that the word
folt i ]’ev(::sp to be found there in the Certified Standing Orders of 1949 of
‘alone

y was produced by him. He argued that in any

which a printed cop n could not be done

i istake and the correctio

i s not a clerical mista .

case It wa e. The Model Standing Order on the point has the worfd
at this ’stz;lg r.e and not ‘ along ' as mentioned in the Standing Order in
alone ¢ e[t has also to be noted that sub-clause (1) under clause 16 of

i f the Union that

i i der was deleted on the contention o
Fhls Sténdutl'g ?rterhe Standing Order No. 17(b)1). Clause 16(1) a.lso
s e ‘;alone * and not ‘along’, there. The construction

. becomes clumsy if the word ‘along’ is allowefi t'o‘stand there.
itself beco 1ful insubordination or disobedience b’y mdw@ual workfat
Fu;tll‘lier, mit;out any penalty if the word * alone’ is not inserted in
would go w

question.

recites the word
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- 17(b)(i). Considering all these it is clear that as in the Model Standing
Orders what was intended was the word ‘alone’ and it was by mistake
that it went unnoticed. In the interest of both it is necessaty that
this error should be rectified and I would accordingly order that the
word * along * be substituted by the word *alone’. Thus the petition
is disposed of.
A. Hassan
Appellate Authority, Bihar,”

This is the order which is challenged and impugned as invalid and
without jurisdiction by the petitioner.

The sole, and the crucial question, therefore, for our determination
is: Has an Appellate Authority under section 6 of the Act any power
to entertain an application for correction of mistakes in Certified
Standing Orders after they had been certified by it on appeal under
section 6(1) of the Act, and, consequently to order correction of such
mistakes, even if they were in the nature of clerical mistakes, apart
from section 10 of the Act? For a proper and correct determination of
this question, it is necessary at first to know the scheme of the Act and
the ambit of the jurisdiction of the Appellate Authority under the Act.
This Act was enacted to require the employers in industrial establish-
ments to define with sufficient precisionthe conditions of employment
under them and to make the said conditions known to workmen
employed by them. As Standing Orders defining the conditions of
recruitments, discharge, disciplinary action, holidays, leave, etc., went
a long way to minimise friction between the management and workers
in industrial undertakings, the Act was, with this end in view, enacted
in 1946. This Act came into effect on 23rd April, 1946. Section 3(1)
requires the employer to submit to the Certifying Officer, within six
months from the date on which this Act became applicable to an
industrial establishment, Draft Standing Orders propased by him for
adoption in his industrial establishment. Section 3(2) provides that
provision shall be made in such draft for every matter set out in the
Schedule attached to the Act which may be applicable to the industrial
establishment, and where Model Standing Orders have been prescribed
shall be so far as practicable in conformity with such model. Section 4 lays
down the conditions for certification of Standing Orders. Section 5 gives
power to the Certifying Officer to decide whether or not any modifica-
tion of or addition to the draft submitted by the employer is necessary
to render the Draft Standing Orders certifiable under this Act, and
section 5(2) further requires the Certifying’ Officer to make an order
in writing accordingly after hearing the parties concerned. After
certification of Standing Orders under section 5 by the Certifying
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Officer, any person aggrieved by such an order }}as been given'a right
of appeal to the Appellate Authority under section '6(1). Sectlor;'6(1l)
provides that the decision of the Appellate A'uthorft.y shall t?e inal,
and the Appellate Authority shall, by‘ (?rder in ertlgg,.conflrfn the
Standing Orders either in the form certified by tf.Ie Certifying Qf'flceF or
after amending the said Standing Orders by making such mOdIfICatl(?ns
thereof or additions thereto as it thinks necessz@y to rende.r the‘Standl'ng
Orders certifiable in accordance with the provisions conte%med in sect%on
4 of the Act. Section 7 deals with the date of operation of Stanc}{ng
Orders. Section 11 vests certifying foicers and Appgllate Adut};Orlt.le;
with powers of Civil Court for ce;t.am(guéposes. Section 10 deals wit
i ification of Standing Orders.
durag:;zi ni(())dlzfxl:d 11 are important, and very material for the

purpose, and therefore, they are reproduced below, in extenso. Section

i ndment in 1956, stood as under:
s bef?‘r;Ol.ts zIl)rtl;at*ion and modification of Stand%ng Orders :
(1) Standing Orders finally certified gmit;r tl::) rll-‘:rcnt;halé :olti,a:;:efs
e s
(t):ogigfriizltrilggtutl)lettifvteﬁg esilx])eir;mof Is?ie;loirtlhs from the datfa on which .the
Standing Orders or the last modificatigns tf'lereof came ;nto }c:p]elrzuo;).
(2) An employer desiring to mod1fy his sta.nd'mg ;r ersos ias ofpfhz
to the Certifying Officer in that behalf, subm1trn'1g. 1v'encs: h;;ero h
standing orders in which shall be indiica.ted tg};zer:)noec:tf:u;;t:; oh v;:or lfmen,
and where such modifications are made in a he w ,
ifi 11 accompany the application.
: certlflec’ll";zps;o(;fe;zlienZg;:(i:/nizinotnzh;f this Act shall apply in .r'espe.ct of
an agiiication under sub-'s'ection (2) as they apply to the certification of
i i rs.
the fgsztfsinfinfasgiet been amended. It reads thtfs.:
“‘;.1 Certifying Officers and Appellate Authorities to haXz pow'ers
L ‘C rt. Every Certifying Officer and Appellate Uth'0r'1ty
of Civi Oul he powers of a Civil Court for the purposes of receiving
shall bave b 't' tezing oaths, enforcing the attendance of witnesses, and
evidencf. admm(lis'scovery and p.roduction of documents, and shall be
Zompeglzlg bteh: Clivil Court within the meaninglg;;ections 480 and 482
cemed 2O imi , 1898 (V of )
of the Code of Crlrglnal Pro:g;itrzzleevam e of determimation
The other sgctx_ol;i: reI may here state that section13 A, which
of the question in lstio n ete. of Standing Orders, was introduced by the
deals with xqterpretaA e‘n dment and Miscellaneous Provisions) Act, 1956
Industrial Dlspute955(6) rI‘:Vhich came into effect on the 28th August, 1956.
(Act XXf;XIp‘:fojides 'that if any question arises as to the application or
Section
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Interpretation of a Standing Order certified under this Act, any employer
or workman may refer the dispute in question to any o'f the Labour
Courts constituted under the Industrial Disputes Act, 1947 (XIV of
1947)'and. the Labour Court, after hearing the parties s‘hall decide th

question and such decision shall be final and bindin‘ o N
The new section 13A would have been :
had been introduced earlier than the

impugned order was passed. But as section 13A came into effect on th
28th August, 1956, long after the impugned order d ot on
the 20th March, 1956, it is not necessar d e e
row soction 13A. Yy to determine the scope of the

We, therefore, find that the Act which consists of 15 sections only
does not specifically provide any provision like sections 151, 152 and 153
of the Code of Civil Procedure. Even section 11 of the Act \:Dsts Certify
ing Officers and Appellate Authorities with only certain pov:’ers of Civii
Courts for the purposes mentioned therein. There is, therefore, no
manner of doubt on reading the Act as a whole that within the 'four
corners of the Act, no specific provision is to be found empowering an
Appellate Authority, after it has Certified Standing Orders under section
6 (1) of the Act, to correct the mistakes in the Certified Standing
Orders finally certified under section 6 (1) of the Act, before the expiry
of six months from the date on which the Standing Orders or the last
modifications thereof came into operation, except in the manner pro-
vided in section 10 of the Act. The legal position, therefore, is that if
the Appellate Authority certifies the Standing Orders under section 6
(1), such Standing Orders under section 7 came into operation on the
expiry of seven days from the date on which copies of the order of the
Appellate Authority are sent under sub-section (2) of section 6. Such
Standing Orders, finally certified thus by the Appellate Aurhority under
section 6 (1), shall not, as provided by section 10, except on agreement
betweer.u the employer and the workmen, be liable to modification until
the expiry of six months from the date on which the Standing Orders
or the last modifications thereof came into operation.

In the instant case, the Appellate Authority certified the Standing
Orders under section 6 (1)on the 23rd February, 1956, and sent copies of
such' Standing Orders as certified by it as required by section 6(2) to the
parties concerned on the 27th February, 1956. The Appellate Authority,
therefore, in view of the provisions of section 10 of the Act, had no
power to modify the Certified Standing Orders within six months from
the 6th March, 1956, that is, on the expiry of seven days from the 27th
February, 1956, when copies of the order of the Appellate Authority

. n the parties.
material for our purpose, if it
20th March, 1956, when the

#
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were sent as required by section 6 (2}, except, of course, on agreement
between the employer and the workmen, which here was not the
case.

On the true construction of the Act, particularly sections 6 and 10
of the Act, therefore, it is plain that the Appellate Authority, opposite
party 1, had no power topass the order which he did on the 20th March,
1956, or even to entertain the application of opposite party 2, which was
made by it on the 28th February, 1956, and, accordingly, the impugned
order, prima facie, unless otherwise justified, was obviously without
jurisdiction.

The next question is that, apart from the Act, even when there is

'no specific provision in the Act itself vesting the Appellate Authority

with inherent powers or like powers envisaged by sections 151, 152 and
153 of the Code of Civil Procedure, which have not been made applicable
to the Act, or to the Appellate Authority by the Act itself, can it be
said that, even in the absence of such express provisions, the Appellate
Authority must be deemed to have inherent powers to correct the so
called mistakes in the Standing Orders finally certified by it under section
6(1) of the Act, when its order confirming the Standing Orders after
making modifications has become final under section 6 (1) of the Act?

I want to make it clear that the Appellate Authority may be right
or may be wrong in the view it has taken of the so called mistake, and,
on that view in rectifying that error ; but it seems to me that this is
not a question of that vital character which would justify this Court in
issuing a writ under article 226, or article 227 if it had held that the
Appellate Authority did possess such a power of correcting mistakes in
the finally certified Standing Orders which became final under section 6
(1) of the Act, 1f, therefore, we had held that the Appellate Authority
was clothed with such a power and that it acted within the ambit of its
powers in ordering rectification of the mistake, we would have declined
to interfere with the order which, to us, seems to be quite proper on the
facts stated earlier, but if the Appellate Authority had no power, the
correction of the mistake, even if its order correcting this mistake be
proper, it must be quashed as without jurisdiction.

None of the parties have, beyond referring to the sections in the
Act itself, cited any authority in support of their respective contentions.

» Appellate Authority " has been defined in section 2(a) of the
Act thus:

«2  Interpretation—In this Act, unless there is anything re-
pugnant in the subject or context,—

R'o
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(a) *appellate authority’ means an Industrial Court, wherever it
exists or in its absence an authority appointed by the appropriate
Government by notification in the official Gazette to exercise in such area
as may be specified in the notification, the functions of an appellate
authority under this Act.”

Here the opposite party 1 appears to have been appointed an
Appellate Authority by the State Government for the purposes of the
Act to exercise the functions of the appellate authority under the Act.

It is well settled law that the powers of a Tribunal of special juris-
diction are circumscribed by the statute under which it is constituted.
Such tribunal must act withinits powers conferred on it by the statute
which creates it. Such Tribunal must act within its powers and so long
as it does, its orders whether right or wrong, cannot be challenged. But
where, and in so far as, its actions are in excess or in contravention of
the power conferred on it, they are ultra vires and of no legal effect.

Here the Act under consideration is self contained, and has created
a special Tribunal for deciding the questions arising between the parties
under the Act. The scope and ambit of the jurisdiction conferred on
the Appellate Authotity under the Act can be determined and found

only by reference to sections 6, 10 and 11 of the Act. The Appellate
Authority being an authority of limited jurisdiction and a creation of
the Act must be confined to the exercise of such functions and powers
as are actually conferred on it: The Automobile Products of India V.
Rubmaji Bala, [1955]1 S.C.R. 1241; [1955] 7 F.J.R. 716, which was
affirmed in Rohtas Industries Ltd. v. Brijnandan Pandy [1956]S.C.R. 800
[1957] 11 F.]J.R. 209.

Reading sections 6 and 10 together, therefore, to me it appears that
section 10 expressly excludes the power of the appellate authority {rom
making any modification in the Standing Orders as certified by it under
section 6(1) except in the manner provided in section 10. The substitu-
tion of the word “alone” for “along” even on the ground of mistake
does in my opinion, amount to modification of the standing orders finally
certified under section 6(1) of the Act in contravention of section 10.

In this context, reference may be made to the case decided by the
Supreme Court recently in . K. Iron and Steel Co. Ltd., Kanpur v. Iron
and Steel Mazdoor Union, Kanpur [1955] 2 S.C.R. 1315; [1956] 9 F.].R. 419.
In this case, their Lordships were considering the scope and authority of
an adjudicator under the Industrial Disputes Act, 1947, read with U.P.
State Industrial Tribunal Standing Orders, 1951. Bose, J. who delivered
the judgment of the Court observed:

“ All the same, wide as their powers are, these Tribunals are not
absolute, and there are limitations to the ambit of their authority........
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Their powers are derived trom tbe statute that creates them znc;ii nthet);
have to function within the Iimits. imposed therg and to actfac;er e ag :
its provisions. Those provisions invest tfhem with ma?y od' tr L :r?d
ings’ of a Court and deprive them of arbitrary or absolute discre
powe\rf.ery broadly, no doubt, the appellate ‘au'thority, under thellp;::;
follows the pattern of the Civil Courts, but 1t' is not a Cou'r?, mucf oss
a Civil Court, to which, unless expressly applied, the prov:xons zf e
Code of Civil Procedure can as 2 rule.a’pply. Fr.om’ the sc ;me ' ihe
Act, we find that, no doubt, the proylslo'r'ls therein mves\]::) t ; ap;:lo ace
authority with many of the “ trappings of the'Cogr;. ut t eoywers *
invest the appellate authority in expr;ss tern;jnv;x(t)lrl dx:r se;ehr;zhphave o %
le it to amend mistakes in the stan :

?isn:;l: rcl:ilztiﬁed and which have befzome ﬁl:la] unders e.c(:iugx;) 6(Sle)ct?§ndllg
Act, apart from the procedure indicated in and provided by

o th;nlt;ti.s view of the matter, the appel'late authorlty: as xt’ tgie;u:i
its powers from the Act which createc'l .1t, must functxoﬁ wi nin e
limits imposed thereunder. In my opinion. 'therefore, the rule, that
every Court, in the absence of express proylslf)n to the contiarér;m. s
be deemed to possess the inherentd po}jver'gl}?t ;t:d \trzrzn ;cc;r::; :g o ; a

s are necessary to do the Il
sc::(l: IZ)czwa‘.zc?:r’lianistration of justice, which applies to all Courts, cannot

i r the Act.
applyl toman]zgzzle"::, 2;2:;;::, lil::ieny view of the matter, the impugned
orderrils wyithout jurisdiction, and, as such, it must be qua§he(ii] .
In the result, the rule is made absolute, and a w(;'x;c1 111;1 ; n1956
of certiorari must 80 quashing the order dated the 2 t X darc . - ;
Annexure “C" of opposite party 1 on the ground that it had no powe

to pass the impugned order, apart from the provisions of section 10 of

the Act. The application is accordingly allowed with costs, hearing fee

Rs. 100,
V. RAMASWAMI C.].—I agree.
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[IN THE MADRAs HIGH COURT.]
SALEM DHARMAPURI UNION MOTOR SERVICE PRIVATE LTD.

v,
:LABOUR COURT, COIMBATORE AND ANOTHER.
Balakrishna Ayyar, oJ.
April 8, 1958,

Mi1scONDUCT—WORKMAN DISOBEYING ORDER OF MANAGEMENT—
PLEA THAT ORDER was MORE HONOURED BY BREACH—WHETHER GOOD
DEFENCE—FINDINGS OF MANAGEMENT AT ENQUIRY QUITE REASONARLE

—WHETHER LABOUR COURT CAN INTERFERE WITH FINDINGS OR PUNISH-
MENT.

On a surprise check by an of ficer of a transport company, it was found
that the conductor of a bus had not issued tickets to five passengers contrary
to the rule laid down by the management that tickets should be issued before
the bus left a stopping place. The conductor was dismissed from service
after an inquiry. Before the Labour Court, to which the question of reinstate-
ment of the conductor had been referred, it was contended for the conductor
that the rule relied on by the management was being honoured more in breach
than in its observance. The Labour Court found that the tickets had not in
fact been issued but found that the management had no justification to come
to the conclusion that the conductor did not issue the tickets with a view to
misappropriate and cause wrongful loss to the management.
for a writ to quash the award of the Labour Court, Held :

(t) that there is no prescriptive right to violate a rule and the fact that

the rule laid down by the management was not being honoured could not be a
defence to the charge against the conductor ;

On a petition

(i?) that the conclusion arrived at by the management that the conduc-
tor had not issued the tickets in order to misappropriate the price of the tichets
was a reasonable conclusion on the facts of the case:

(i) that where the guilt of the workman is established, the discretion
as to what punishment should be imposed upon him 1s with the management
and such punishment should not be interfered with by the Labour Court
unless there is want of bona fides, victimisation or unfair labour practice, or
any violation of principles of natural justice or the finding of the manage-
ment is perverse or baseless.

The award of the Labour Court was, therefore, quashed.
Writ Petition No. 990 of 1957.

V. P. Raman for the management.

G. Ramanujam and A. Ramachandran for the respondents.
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ORDER

Salem-Dharmapuri Union
he petitioner is the management of the s con.
Mt o )L Sl T scondrepnde e o con
ductor in the employ of the petitioner. On 31st anuary. o foe manage-
. ircular to all their conductors. dlrgctlng that, 2 bus
e e o t and fresh passengers got in, tickets shou.ld be issue
stopped ot ¢ polnd that it was only after tickets had been issued to all,
e anc(]i dtlg;eszguld instruct the driver to proceed further. The second
the COZ u: was aware of this circular. On 17th Octo_ber, 1956, thehMl::nag;
responden fthe petitioner company made a surprise check of the bus o
mg'DlrectOI o d r:s ondent was a conductor at a point 1} ot 2 furlongs
which the SeCOIli e c:lled Uthanampalli, which was the previous stop of
away froma P ELC 1 found that there were five passengers in the bus to
the bus“ o :1 Znot been issued. The management appare.ntly took
whon'1 tld}zettsti:kets had not been issued in order that the price .of the
:i}o):ek;’:: vrvnitgl?t be misappropriated. The management held an mzzlry a(‘)‘j
dismissed the second respondent from the serv1c1egc5>§ tthhee g:::mri’lent o
this a labour dispute was raised and on 14th Ju“i . ’r Court at Coimba-
Madras referred the following question to the Labou

wore fof‘ g;fclftseltc;:;r: the dismissal of the worker, M. P. Arumugham from

, is justified and to what relief'he is entlt‘led ?
']i‘sht: Ii%ii?lz;;rltg ?Sund] that tickets had not been issued ::)) fl;’;— E:SS:;I;
found that the place, where the bus was stopp P th
gers. .It als:0 tor. was not more than 1} or 2 furlongs away Irom the
managing dlrec[irf’urther found : “ there was absolutely no justlflcatlon
previous stop. ment to imagine that the conductor had"an idea to
f0‘r the ma'nage nd cause wrongful loss to the management. ‘It went on
mlsappropr‘l‘ate a with regard to the other point that he ‘has violated the
to observe 'NOWl-l bus before the issue of tickets, there is no doubt“that
rule by moving the he wrong.” The Labour Court also observed Fhat
the conductor '8 1 © eved to allow other traffic.” It. also took into
the bus had to be mo he conductor started to issue tickets when the
unt the fact thatt r:anaging director. Taking all these circum-

Labour Court passed the follqwing c?rde’r:. ‘
nt under such circumstances 1s not Justxffed in
-'Thg managemhe service. The conductor §hould not go without
dismissir-lg him fr?ﬂrl :hz violation of the rule which seems to be more
any punishment boeach as I already pointed out. The conductor also
observed in the fh is in the wrong. Under such Clrcumstances, the
has admitted that he1 ¢ of work for all this period and without wages is
fact that he ha'shl::touHe should be re-instated but without baolg wages.’
sufficient punis '

acco N
bus was stopped by the
stances into account the
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Before the Labour Court the second respondent attempted to justify hi
Fonduct by pointing out that the order, which the managelj'nenlt yhhls
issued, was being honoured more in the breach than in its observan, o
No argument is required to show that this is not a valid line of def -
at all. There is no prescriptive right to violate a rule. If argum oo
this kind are countenanced, it will be possible for a person bjon e'nts o
a c!ass which used to be described as a criminal tribe, to say thaimg tIo
llftmg-had been the occupation of his ancestors, that ,he had been r:: ttle
iollowx'ng the same avocation and that, therefore, he cannot be punis}r:ag’
Caa,:nbil;:r;i::li s:tfraerr'ne illustration to show that arguments of this kind

The Labour Court wasapparently inclined to accept the explanatj
that 'the bus had to be moved away in order not to incommoSe ot;xon
tFafflc on the road. I am unable to see any justification for this obs .
tion. If the point in Uthanampalli at which this bus had sto ederva-
such as to cause inconvenience or obstruction to the other t?riffi W":S
would have been sufficient to move the bus a few yards awa T‘; .
would have been no necessity to take the bus more than a fuZion e;fe
I would next observe that, if the management took the view thit 2h.
seFond respondent had not issued tickets for five passengers in ord ;
misappropriate the price of the tickets, it would not be an unreaso:rbtl0
conch.zsion. Mr. Raman, the learned counsel for the petitioner, said :h .
once it is established that an employee has been guilty of m,iscond .
the discretion as to what punishment should be imposed upon him is thllct:;
the management, and that the Labour Court has no power to interfer
with that discretion. In support of that contention he referred to the
decision in Messrs. Indian Iron and Steel Co. v. Their Workmen, [1958] ]g
F.J.R. 377. On page 391 their Lordships observed :
‘ “'Undoubted]y, the management of a concern has power to direct
its own internal administration and discipline; but the power is not
uplimlted and when a dispute arises, Industrial Tribunals have been
given .t}'xe power to see whether the termination of service of a workman
is justified and to give appropriate relief. In cases of dismissal on mis-
condt'lct, the Tribunal does not however act as a court of appeal and
substx'tute its own judgment for that of the management. It will inter-
fgre (i) when there is a want of good faith, (i) when there is victimisa-
tion or 1.mfair labour practice, (iii) when the management has been guilty
qf a basic error or violation of a principle of natural justice, and
(iv) when‘.' on the materials, the finding is completely baseless or
perverse.

It fs impossible to say in the present case that there was want of
go‘od faith on the part of the management, or that there had been victia
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misation or unfair labour practice. It has not been alleged that there
has been a violation of any principle of natural justice; nor can it be

said that on the materials the finding of the management is baseless or

perverse. This decision of the Supreme Court occupies the field and

I must follow it.
Mr. Ramachandran, the learned counsel for the second respondent,

contended that merely because an employee violated a rule framed by
the management he cannot be dismissed. Before the management can do
that, said Mr. Ramachandran, the rule itself must specify and give
warning that such a penalty was liable to be inflicted. In other words
Mr. Ramachandran would have it whenever a management frames arule
it must specify in it what the penalty attached for the violation of the
rule would be, and that unless the rule specifically states that its contra-
vention would entail dismissal a worker cannot be dismissed. No
authority for such a view has been shown to me, and I do not think any
exists in this country.

Mr. Raman, the learned counsel for the petitioner, next stated that
there is absolutely no evidence to justify the statement, which the
Labour Court made in its order, that the second respondent had been
out of work for all this period. It is unnecessary for me to go into this
matter, because I am clear in my mind that the Labour Court has no
jurisdiction to substitute its own judgment of what was the proper
punishment for the judgment of the management. The Labour Court is

not a court of appeal.
In the result this petition is allowed and the order of the Labour

Court quashed. No orders as to costs.

{IN THE ALLAHABAD Hica CoURT.]
JWALI AND OTHERS

.
BABU LAL AND ANOTHER.

Mootham, C.J.. and Srivastava dJ.
January 31, 1958.

WORKMEN'S COMPENSATION ACT, 1923, SECTION 30(1)—APPEAL TO
HicH COURT——ESSENTIALS——“SUBSTANTIAL QUESTION OF LAW"'—MEAN-
ING OF—WHETHER INCLUDES MISDIRECTION '?N QUh"snoN OF LAW.

The phrase “substantial question of law used in the proviso to section

30(1) of the Workmen's Compensation Act, 1923, must be given a wider
interpretation than is attributed to it in section 110 of the Code of Civil
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Procedure, 1908, so as to include cases where the C issi

ed himself on a question of law. ermissioner has. misdirect-
Special Appeal No. 260 of 1957.
P. C. Chaturvedi for the appellants,

JUDGMENT

MootuaM, C. J.—Thisis a :
S. N. Sahai, dated 19th Septemger‘apll;?;.ﬁom o order of Mr. Justice

On 9'th January, 1954, the appellants were awarded Rs. 3,50
compensation under the Workmen's Compensation Act as com e;l ¢ >
for the death of one Chotey who was the son of the first and th?rd e
lants and the husband of the second appellant. The com napp'el-
awarded was directed to be paid by the respondents who :’:e Satlzn
employers of Chotey at the time of his death. From that dre the
respondents filed an appeal to this Court under section 30 ofO:her Athe
The. learned Judge held that the respondents had not been serv ; 'Ct.
notice of .the proceedings before the Commissioner for VVe k Wlt‘h
Cc')mpensatlon and that the award of compensation was accordinof e
w1th‘out‘the respondents being afforded an opportunity of contegt? oo
apphca'tlc'm. The learned Judge accordingly set aside the ord S mfg e
Commissioner and remanded the case for further hearing o of the

The appellants appeal against the order on the -ground th
appeal lay to this Court from the order of the Commission ot
appeal did not involve a substantial question of law within ther iy S‘TCh
of tt.xe first proviso to section 30 of the Act. Now sub-sectione(;neamng
section specifies the orders of a Commissioner fr'om which a ) of the
shall :lie to the High Court, and it is not in dispute that sucg e
%nclude an order awarding as compensation a lump sum. The sub °rd'ers
is however s'ubject to three provisos, the first of which .is that eton
shall lie against any order unless a substantial question of law 'n'o ppea)
in the appeal”. Mr. Justice Sahai was of opinion—with l\i;lrilzglv;d

e

agree—that the Commissioner had committed a serious error of law, but

leatned counsel for the appellants argues that the phrase “sub .

question of law"” as used in the first proviso to section 30 (1) Souf tslrtlamlal
has the same meaning as the similar phrase used in sectiox)l 110 tfa At
Civil Procedure Code and that in consequence of the applicatio of the
ttled principles of law to a particular set of facts it is not o V{ell
an be described as substantial. of @ question

;e unable to accept the submission that the words “substantial

the same meaning as in the Civil Procedure Code. Section
ode makes provision for appeal from decrees and fina]

(To be re-printed)
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orders of a Court which, unless leave to appeal to the Supreme Court
is granted, isa final appellate court. Section 30 of the Workmen's
Compensation Act on the other hand makes provision for an appeal to
this Court from a Tribunal of first instance and if learned counsel’s sub-
mission be accepted it follows that this Court will have no jurisdiction
in a case in which the Commissioner had arrived at an obviously wrong
conclusion on a question of law. We do not think that that was the
intention of the Legislature. In our opinion, the phrase “substantial
question of law" as used in the proviso to section 30 (1) of the Act must
be given a wider construction than is to be attributed to it in section
110 of the Civil Procedure Code, and that the phrase should be construed
to cover a case such as the present in which the Commissioner has clearly
misdirected himself on a question of law. This view is in accordance
with the opinion of this Court in Upper Ganges Electric Employees’
Union v. Upper Ganges Valley Electricity Supply Co. Ltd., [A. L. R.1956
All, 491], in which the Court had to consider the meaning of the same
phrase as used in section 7(1) of the Industrial Disputes (Appellate

Tribunal) Act, 1950.
In our opinion this appeal fails and it is accordingly dismissed.

It is clearly very desirable that the appellant’s claim for compensa-

tion should be reheard by the Commissioner at as early a date as

possible.

Printed and Published by—‘i‘j"l. Venkatar:r;iiﬁ, at the Company Law Institute Press,
21, Thyagaraya Road, Thyagarayanagar, Madras-17: £-9-1958.
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