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THE KERALA PAYMENT OF WAGES (UNCLAIMED AMOUNTS)
RULES, 1958.

Notification No. 29552/L5/58-2, dated Trivandrum, 5th June, 1958.*

In exercise of the powers conferred by section 26 of the Payment of
Wages Act, 1936 (Central Act IV of 1936), the Government of Kerala here-
by make the following rules the same having been previously published as
required by sub-section (5) of the said section :—

1. Short title—These rules may be called the Kerala Payment of
Wages (Unclaimed Amounts) Rules, 1958.

2. Definitions.—In these rules, unless there is anything repugnant in
the subject or context—
(a) - the Act” means the Payment of Wages Act, 1936 (Central Act
IV of 1936).
(b) ¢ the Authority” means the Authority appointed under section 15,
sub-section (1) of the Act.
(c) * Section” means a section of the Act.

(d) « Financial Year ” mecans the year commencing on the 1st day
of April; and «Treasury ” means any Government Treasury.

3. Amounts unclaimed for three years to be credited fo the State Govern-
ment.—Where any worker to whom an amount is directed to be paid under
section 15 or any person entitled to claim it on his behalf fails to draw it
from the authority within a period of three years from the date on which
the amount is deposited with or received by the authority for payment to
the worker concerned, it shall, at the end of the financial year in which the
said period of three years expires, be treated as unclaimed deposit and
credited to the State Government by book adjustment by the Comptroller,
for the essential benefit of any person who may duly establish his claim
thereto.

4. List of amounts unclaimed to be posted in the office of the authority
every wyear.—(i) In the month of January each year, a list showing the
amounts which at the end of the financial year will be due for being credited
to the State Government under rule 3 and the names of persons to whom
the said amounts are payable shall be put up in the office of the Authority
and on the notice board of the factory or the industrial establishment
concerned,

(i) If the said amounts are not claimed by any person before the
25th March, in that year, the authority shall treat thesaid amounts as un-
claimed deposits and take action to credit the amounts to the State Govern-
ment in the accounts for that year by book adjustment to be made by the
Comptroller.

(iii) In the month of April following, the authority shall {furnish to
the Comptroller, Trivandrum, a statement of all amounts creditable to the

*Kerala Gaz., 17-6-58, Pt. 1, sec. IV, p. 1.
$—39
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State Government showing separately the said amounts in serial order and
the names of persons to whom they were payable.

5. Refund. —1f any person proves to the satisfaction of the authority
that heis entitled to any amount credited to the State Government, under
rule 3, the authority shall make an application in Travancore Financial and
Account Code, Form 68 to ihe Comptroller, Trivandrum, for the refund of
the said amount and the Comptroller shall order the refund of the said

amount to the authority after verifying that it had been credited to State
Government under rule 3.

6. Repeal —The Travancore-Cochin Payment of Wages (Unclaimed
amounts) Rules, 1952 and the Madras Payment of Wages (Unclaimed amo-

unts) Rules, 1949, in thair application to the territories transferred from the
State of Madras to the State of Kerala are liereby repealed :

Provided that any order made or action taken under the Rules so re-
pealed shall be deemed to have been made or taken under the correspond-
ing provisions of these Rules.

The Kerala Payment of Wages (Procedure) Rules, 1958.
Notification No. 29552/L5/58-3, dated, Trivandrum, sth June, 1958.*

In exercise of the powers conferred by section 26 of the Payment of
Wages Act, 1936 (Central Act IV of 1936), the Government of Kerala hereby

make the following rules the same having been previously published as
required by sub-section (5) of the said section.

1. Short Title—These rules may be called the Kerala Payment of
Wages (Procedure) Rules, 1958.

2. Definitions—In these rules, unless there is anything repugnant in
the subject or context——

(@) “the Act” means the Payment of Wages Act, 1936 (Central Act
IV of 1930)

(b) “appeal” means an appeal under Section 17 ;

(¢) «the Authority” means the authority appointed under sub-section
(1) of section 15 ;

2

(d) “the Court” means the court mentioned in sub.section (1) of
section 17 ;

(¢) “employer” includes the persons responsible for the payment of
wages under section 3;

(f) ~Section” means a section of the Act;
(¢) “Form’ means a form appended to these Rules ;

(h) words and expressions defined in the Act shall be deemed to have
the same meaning as in the Act.

*Kerala Gaz,, 17-6-58, Pt I, Sec. IV, p. 1.
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cati icati - sub-section (2) of section
. Form of application —Applications under su
15 b:;/ or ogn l{ehj;‘ff of an employed person or group of employed persons
shall be made in duplicate in Form A, Form B or Form C as the cage may
be, one copy of which shall bear such Court-fee as may be prescribed.

4. Authorization.—The authorization to act on behalf 'of an e_mployed
erson' or persons, under section 13 shall be givc;n by a cert.lﬁcgte in F(})lrrlr;
% shall be presented to the Authority hearing the application and sha
fo,rm part of the record.

5. Permission to appear.—Any person desiring the permission of the
Autho.rity to act on behalf of any employed person or persin}s .s}txall tp'rzszx:(:
to the Authority a brief written statement explaining his in fresh}Ch he
matter, and the Authority shall record an order on the statemﬁen_, whi b n
the cas’e of refusal shall include reasons for the order, and shall incorpor.

it in the record.
6. Presentation of documents.—(I) Applications or other documents

icati i to the Authority at
0 an application may be presented in person '
;il;ﬁixr:etduringp}?ours to be fixed by the Authority, or may be sent to him

by registered post.

(2) The Authority shall at once endorse, or cause to be endorsedl; on
each document the date of the presentation or receipt as the case may be.

in application.— he Authority may refuse to

1 to entertain application.—(1) T C ty .
ter'tlcitinlfl;fﬁ)%lication presented under rule 0, if a.fter giving the applicant
(:111 opportunity of being heard, the Authority is satisfied, for reasons to be

recorded in writing that— o
(a) the applicant is not entitled to present an application, or

(8) the application is barred by reason of the provisions in the
proviso to sub-section (2) of section 15; or

(c) the applicant shows no sufficient cause for making a direction
under section 135.

(2) The Authority may refuse to entertain an application Whlcl}ll 15
‘nsufficiently stamped or is otherwise incomplete and, if he so refusgs, shal
o i t once with an indication of the defects, If the application is

ont 15 aain after the defects have been made good, the date of represen-
prf.serrll t:haﬁgbe deemed to be the date of presentation for the purposes of
t?lelci)rovisos to sub-section (z) of section 15.

retu

8. Appearance of parties—(1) If the application is entertained, the

ice i E to appear
i 11 call upon the employer by a notice in Form
ﬁl}t};zn;}i];hzn Ca spE.ciﬁed date together with all relevant documents and
efo

‘tnesses, if any, and shall inform the applicant of the date so specified.
wi , ’

' mployer or his representative fails to appear on the speciﬁed
sat (Zt)hif zh‘ftiorli)tyy may proceed to hear and determine the application
a e)

ex parte.
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(3) If the applicant fails to appear on the specified date the Authority
may dismiss the application :

Provided that an order passed under sub-rule (2), or sub-rule (3) may
be set aside and the applicant reheard on good cause being shown within
one month of the date of the said order, notice being served on the opposite
party of the date fixed for rehearing.

9. Record of proccedings.—(1) The Authority shall in all cases enter
the particulars indicated in Form I and at the time of passing orders shall
sign and date the Form.

(2) In a case where no appeal lies, no further record shall be necessary.

(3) In a case where an appeal lies, the authority shall record the
substance of the evidence and shall append it under his signature to the
record of direction in Form T,

10.  Signalurc on forms.—Any form, other than a record of direction
which is required by these rules to be signed by the Authority, may be
signed under his direction and on his behalf by an officer subordinate to him
appointed by him in writing for this purpose.

11.  Ewxcercise of powers.—In exercising the powers of a civil Court
conferred by section 18 the Authority shall be guided in respect of
procedure by the relevant orders of the first Schedule of the Code of Civil
Procedure, 1908, with such alterations as the Authority may find necessary,
not affecting their substance, for adapting them to the matter before him,

and save where tlhey conflict with the express provisions of the Act or
these Rules.

12.  Appeals—(1) An appeal shall be preferred in duplicate in tge
form of memorandum one copy of which shall bear the prescribed Court-fee,
setting forth concisely the grounds of objection to the direction and shall
be accompanied by a certified copy of that direction,

(2) When an appeal is lodged a notice shall issue to the respondent
in Form G.

_ (3) The Coqrt after hearing the parties and after such further
enquiry, if any, as it may deem necessary, may confirm, vary, or set aside

the direction from which the appeal is preferred, and shall make an order
accordingly.

13.  Inspection of documents.—Any employed person, or any employer
or his representative, or any person permitted under sub-section (2) of sec-
tion 15 to apply for a direction, shall be entitled to inspect any application,
memorandum of appeal, or any other document fijed with the Authority or
the Court, as the case may be, in a case to which he is a party, and may
obtain copies thereof on payment of such fees as may be prescribed,

14. Repeal.—The Travancore-Cochin Payment of W
Rules, 1952 and the Madras Payment of Wages (Procedur
their application to the territories transferred from the St
the State of Kerala are hereby repealed :

ages (Procedure)
e) Rules, 1937 in
ate of Madras to

“or asum of RS.veviiiiiiiioiiiennees
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i i ken under the rules so
Provided that any order made or action ta
repealed Zhall be deemed to have been made or taken under the correspond-

ing provisions of these rules: . .
; pProvided further that any order made or action taken under in the
former Malabar District shall be deemed to have been made or taken under

the corresponding provisions of these rules,
FORM A
Form of Individual Application
[See sub-section (2) of Section 15 of Payment of Wages Act)

Iy THE COURT OF THE AUTHORITY APPOINTED UNDER THE
PAYMENT OF WAGES AcCT

(CENTRAL Act IV or 1936)

103 SUUTTRRPIRUONOCIUOISPPPION area
Application NO....ocoiievireerirnineneess of 19
Between
A Bl Coprenneves e v e s
(through the legal practitioner.....cooovimmiimnnniinnire i
an official Of...rrrsssivsrrnss BSOSO
" which is a registered trade union).
Applicant
and
D O 2 TP P PPPI PP CIP SIS PIS PRI

Opposite party.
The applicant states as follows :— |
I, A. B. C., is a person employed m/on' the
factory/railway/industrial establishment entitled
and resides at |
The address of the applicant for the service of all notices and pro-

CESSES 1S, uuvrernreannss veversesrrataseinsene
i i ible for the pay-

Y. Z., the opposite party, is the person responsi pay.

mentzc;f h}is wages underp Iéection 3 of the Act, and his address for the

service of all notices and processes iS..........ocn
3. (x) The applicant’s wages have not been paid for the following
wage-period(s) (give dates).

Wages Of,iueevrmsrreerscasratrnnsinnnee
ended on (give date(s)).

(2) (Here give any further claim or explanation).
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4. The applicant estimates the value of the relief sought by him at
the sum of rupees

.....................

5. The applicant prays that a. dbirection may be issued under sub-
section (3) of section 15 for

.................................

(a) Payment of his delayed wages as estimated or such greater or
lesser amount as the Authority may find to be due

or refund of the amount illegally deducted.
(b) Compensation amounting to

The applicant certifies that the statement of facts contained in this
application is to the best of his knowledge and belief accurate.

Signature or thumb-impression of the employed person

or Legal practitioner or official of a registered trade union
duly authorised.

FORM B
Form of Group of Application

[See sub-section (2) of Section 15 and Section 16 of the Payment of
Wages Act, 1936]

In THE COURT OF THE AUTHORITY APPOINTED UNDER THE
PAYMENT OF WAGES AcT (CENTRAL AcT

IV oF 1936)................ FOR AREA
Application No.................. of 19......
Between
A.B.C, and (state NUMDET)....iiiiiiiieiiiiieerreniiiee e eeaanan, others,
(through......ooiiiiii i e a legal practitioner/
an official of,........... e which is a
registered trade union),
Applicants
and
X.Y.Z

..................................................................................

Opposite party
The applicants state as follows :

1. The applicants whose names appear in the attached schedule are
persons employed in/on the '

factory,railway/industrial establishment entitled,

The address of the applicants for service of all notices and processes

....................................
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2 x Y z; “ e l)]}l)()s]'e I)alty, 1S the peISOIl IESpOllSlble fOI the
paynlent Of WageS undeI S€Ct1011 3 Of the l&Ct, aud hls addreSS fOI' the

service of all notices and Processes 1S...c...ociiiiuieraee

The applicants’ wages have not been paid for the following wage-
3-
eriod (s) :\— .
’ 4 ( )The applicants estimate the value of the relief sought by them at
the sum of FUPEES. 1uueresressrannsansseuansirsscreettssssantnrsns -
5. The applicants pray that a direction may be issued under sub

section (3) of Section 15 for—

i ’ o timated............
he applicants’ delayed wages as es '
(®) Payment o tor ssfh greater or lesser amount as the Authority

...................

may find to be due. . o
(b) Compensation amounting 170 TR

tained in this
i i hat the statement of facts con

TR appe cortity ¢ i ledege and belief accurate.
application is to the best of their knowledg

Signature or thumb-impressian of two of.the applicants or
legal practititoner, or an official of a registered trade union
duly authorised.

SCHEDULE

Name of applicants :—
1.

LR

FORM C
Form of application by an Inspector or person permitted
by the authority or authorized to Act......

[ - j ; Zn7) ] . Pa_’y}n@nt Qf
.0 [ Section I and SC’C“«O" I6 Of tit

£ COURT OF THE AUTHORITY APPOINTED UNDER THE
INPTAHYMENT oF WacgEs AcT (CENTRAL AcT IV OF 1936)

FOR.tuenererrarrasaransssosssancosces AREA
Application No........covvenneennn of 19......
Berwec i i ...an Inspector under the Pay-
A. B. C. (designation).......coeeeeneneaces

f Wages Act or a person permitted by the authority/authorized to
of Wa, .
al.rcl:(:n:nder sub-section (2) of section (15)

-
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Applicant
and
X Y. Z—
The opposite party
The applicant states as follows :—

1. X.Y.Z, the opposite party, is the person responsible under the
Act for the payment of wages to the following person (s) :—

(1)
(2)
(3)
#*
*

2. His address for the service of all notices and processes is:—

3. The wages of the said person (s) due in respect of the following
wage period (s) have not been paid/have been subjected to the following
illegal deductions :—

4. The applicant estimates the value of the relief sought for the per-
son (s) employed at the sum of Rs,. .. iiceiiiiiiiiiiiiiiiii e ieene

5. The applicant prays that a direction may be issued under sub-
section (3) of section 15 for—

(a) Payment of the delayed wages as estimated or such greater or
lesser amount as the Authority may find to be due. (Or Refund of the
amount illegally deducted),

(b) Compensation amounting to Rs

........
..................................

'Thc' applicant certifies that the statement of facts contained in this
application is to the best of his knowledge and belief accurate.

Signature,
FORM D

[See sub-section (2) of section 15 of the Payment of Wages Act and
Rule 4].

CERTIFICATE OF AUTHORIZATION,

'I/We employed person(s) hereby authorize a legal practitioner/an
ofﬁC}al of which is a registered trade union to act on my/our behalf under
section 15 and section 17 of the Payment of Wages Act (Central Act IV of
1936) in respect of the claim against........covveuvereeio oo
on account of the delay in payment offillegal deductions fro.r;xmmy/.c;;l.;
wages.
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l Witnesses (1) Signature (1)
(2 (2)
(3 . (3)
(4) 4
* »
* *
* *

I accept the authorization.

Legal practitioner/
Official of a registered trade union.

FORM E
[See sub-section (3) of section 15 of the Payment of Wages Act and Rule 8]

NOTICE FOR THE DISPOSAL OF APPLICATION

To

Whereas under the Payment of Wages Act, 1936 (Central A(_:t IY of
1936), a claim against you has been presented to me in the application of
which a copy is enclosed, you are hereby called upon to appear before me
either in person or through any person duly ir{structed, and able to answer
all material questions relating to the application, or who shall be accom-

panied by some person able to answer all such questions on the
day of 19 at o’clock in the forenoon/

afternoon to answer the claim; and as the day fixed for your appearance is
appointed for the final disposal of the application, you must be prepared to
produce on that day all the witnesses upon whose evidence, and the docu-
ments upon which you intend to rely in support of your defence.

Take notice that, in default of your appearance on the day before
mentioned the application will be heard and determined in your

absence,
Given under my hand and seal, this day of..........c.ooociiiinnnnnn. 19...

Seal.
Authority.
. FORM T
[See sub-section (3) of section 15 of the Payment of Wages Act and Rule 9]

RECORD oF DIRECTION

(1) Serial NUMDETL ... cciiieriiineriaissrrenierassaressntirenatoniaiienerioniiaten.

(2) Date of the APPHCALION. .vuvererrrersasrrierrenters ety
Name or names, parentage, address, or addresses of the applicants
or some or all of the applicants belonging to the same unpaid group........,

S—40
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(4) Name and address of the employer—
(5) Amount claimed—-

....................................

...........................

(6) Plea of the employer and his examination (if any)

{7) Tinding, and in the case of a direction under sub.
of section 15, a brief statement of the reasons therefor,

{8) Amount awarded:

....................

section (3) or (4)

.................................

..............................

.........................................................

(x0) Penaity imposed :

.........................................................

(x1) Costs awarded to—
(1) Court-fee charges
(il) Pleaders’ fee

...............................................................
..................................................................

...........................................

...........................

Note;—In cases where an a

ppeal lies attach on a separate sheet the
substance of the evidence.

FORM G
(See section 17 of the Payment of Wages Act and Rule I2)

NOTICE TO RESPONDENT OF THE DAY FIXED FOR THE HEARING OF THE
APPEAL UNDER SECTION I7 OF THE PAYMENT OF WAGES Acrt, 1936
(CENTRAL Act IV oOF 1936),

Appeal from the decision of the Authority for the area, dated the
day of g .
To

Respondent,

Take notice that an appeal of which a copy is enclosed, from the deci-

sion of the Aunthority for area has been presented by X. Y. Z.
(and others), and registered in this Court, and that the ............... .
day of......... 19

appeal.

If no appearance is made on your behalf by yourself, or by some one

by law authorized to act for you in this appeal, it will be heard and decided
in your absence.
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Given under my hand and the seal of the Court, this day of......... s

b {+ ROTPPRNIN ' Judge.

Seal of the Court i

Certain Transport Industries declared Public Utility Service in Mysore
*
Notification No LLH 149 ILD 58, dated Bangalore, 27th June, I9 58.
ots .

tisfied that public interest
Government of Mysore are sa iterest
.Wheiﬁzs (til;ilaration of the Transport Industry forOfthfh :agﬁi - of
aseng: ied on by the Bangalore Transport Service i
passenglgrzsar{‘lranspmt Department in the State to be a Public
ment RO

S i by sub.clause (vi)
i 3 the powers conferred by

N thewfoi";;);nzeﬁfﬁ\lsee I(:dustrli)al Disputes Act, 1947, trie Ingz:n—
of clause () 0" 57 hereby pleased to declare the said Transpor . nnS 0:;3;
et i arei assengers carried on by the Bangalorer raUtI"Jlit
for the can‘ylgg eornnI:ent Road Transport Department as a Pub.lc mouthsé '
Jervice ?frt?;e p(zz‘;pose of the said Act fora further period of six
Service fo

from 2gth June, 1958.

U. P. Factories Rules, 1950 —Amendments

7 -57, dated June 13, 1958.1
; 1 7 XXXV [-A-1019(SM)-57, -
Nofanen No. 21V ders it expedient to make the following

Whereas the Governor cons poses of the Factories Act, 1948 (Act

rules in order to give effect to the pur
no. LXIIT of 1948).

y ion 112 of
N therefore in eXEICiSG Of the pOWGlS conferred by sectio
ow, ’

is pleased to make the follow-
rnor of Uttar Pradesh is p ’
'the same Act, gl iOGtOl:’eeU,P, Factories Rules_, 1950, the sameedhagxngs’egggﬁ
s a'me?dmirll)lished for suggestions and objectxonsi a; reqoultr(SM) 5y7 <tion
preSV(l)C;utShZ ch in notification no. 696{SM)/XXXVI1-A—1019 ,
II i K
September 11, 1957

AMENDMENTS. o
i itled “Notice of occupation for
isting Form no, 4 eﬂtlf,le :
I t'F (:: artlléer:rllst gl,gRenewal of Licence’ appended to the said rules,
istratio
\I;;%stitute the annexed Form no. 4. 1 N
After rule §5 of the rules add a mew rule a3 55 nd
B : No lifting machine and no chain, rope or lifting _tackle,
v 0 (eI ) or a fibre rope sling, shall be taken into us;:, in zﬁ}y
except ﬁg{;sritpis has been tested and all parts have been t c?roug y
factory u

*Mys. Gazette, 3-7-38, PL. IV IC, p. ;1 32.
+U. P. Gaz,, 21-6-58, Pt. I-A, p. 1020
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examined by a competent person and certificate to that eff ifyi
. ect, specifying the
safe working load or loads, has been obtained from Tt
i ) that
available for inspection’’. * person and is kept

2. (4) Every jib-crane, which is so constructed that the i
lc?ad varies with raising or lowering of the jib, shall have att:zlf:zd‘zﬁg;:zg
fnt}}er an automatic indicator of safe working loads oran automatic jib-angle
}ndl.cato‘r and a table indicating the safe working loads at the corres ond'g
inclinations of the jib, or corresponding radii of the load, POREInE

(b) A table showing the safe working loads of e i i
of chain, rope or lifting tackle in use, anigi, in the cas‘;e(r)}f, aklglt?ltia?edsl'swe
the safe working loads at different angles of the legs, shall be postfd in Thg’
store-room or plgce where, or in which, the chains, ropes or liftin tacklee
are kfept, and in prominent positions on the premises ; and no rg e, ch n
or .hftmg tcjac.kle, not shown in the table, shall be used. ,However Izh‘e foi'm
going provisions of this paragraph shall not apply in respect of su’ch liftine .
:zzkle fm thek‘safe working load thereof, or in the case of a multiple slingg
uporf?t.e working load at different angles of the legs, is plainly marked

(3) The register to be maintained under claus i
(1) of section 29 of the Act shall be— ® ()R of sub-section

(i) Name of occupier of the factory.
(i) Address of the factory.

(iii) Distinguishing number or mark, if an ipti i

' . ish : ) y, and description suffici-

int ktlo identify the lifting machine, chain, rope, multiple sling cﬁ' the liftinlg
ackle,

(iv) Date when the lifting machine, chain, rope, or multiple sli
lifting tackle was first brought into use in the factorP})l.' vitiple siing or

(v) Date and number of the certificate relati

(v ng to any test and
examination made under sub-rules (1) and (7) together with the yname and
address of the person who issued the certificate.

(vi) Date of each periodical through exa‘mination

vew . mad

(a)(iii) of sub-section (1) of section 29 of the Act and sus.?l?lier(gla;rfg
name and designation of the person by whom it was carried out )

(vii) Date of annealing or other heat treatme

A nt i
other lifting tackle made under sub-rule (5) and name an(;) : 32; Chatl.n anc}
the person by whom it was carried out. ghation o

(viii) Particulars of any defects affecting th ;
found at any such through examination or after ar%nealtian Szfr?d w;) rk;lng oad
taken to remedy such defects. g of the steps

The register shall be kept readily available for inspection
(4) All rails on which a travelling crane moves

which the carriage of a transporter or runway moves
size and adequate strength and have aneven running 51’1

and every track on
shall be of proper
rface and every such
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rail or track shall be properly laid, adequately supported and properly
maintained.

(5) All chains and lifting tackle, except a rope sling, shall, unless
they have been subjected tosuch other heat treatment as may be approved
by Chief Inspector of Factories, be effectively annealed under the supervision
of a competent person at the following intervals:

(i) Al chains, slings, rings, hooks, shackles and swivels used in
connection with molten metal or molten slag or when they are made of half
inch bar or smaller, once at least in every six months.

(ii) All other chains, rings, hooks, shackles and swivels in general
use, once at least in every twelve months :

Provided that chains and lifting tackle 1fot in frequent use shall subject
to the Chief Inspectors approval, be annealed only when necessary. Parti-
culars of such annealing shall be entered in a register prescribed under sub-
rule (3).

(6) Nothing in the foregoing sub-rule (5) shall apply to the following
classes of chains and lifting tackles :

(i) Chains made of malleable cast iron.

(ii) Plate link chains.

(iii) Chains, rings, hooks, shackles and swivels made of steel or of
any non-ferrous metal.

(iv) Pitched chains, working on sprocket or pocketed wheels.

(v) Rings, hooks, shackles and swivels permanently attached to
pitched chains, pulley blocks or weighing machines.

(vi) Hooks and swivels having screw threader parts or ball bearing
or other case hardened parts. _

(vii) Socket shackles secured to wire ropes by white metal capping.

(viii) Bordeaux connections,
(ix) Any chain or lifting tackle which has been subjected to the
heat treatment known as «normalizing”’ instead of annealing.

Such chains and lifting tackle shall be thoroughly examined by a com-
petent person once at least in every twelve months, and particulars entered
in the register kept in accordance with sub-rule (3).

(7) Every lifting machine, chain, rope and lifting tackle, except a
fibre rope or fibre rope sling, which has been lengthened altered or repaired
by welding or otherwise, shall, before being again taken into use, be
adequately re-tested and re-examined by a competent person and a certifi-
cate of such test and examination be obtained and particulars entered in the
register kept in accordance with sub-rule (3).

person under 18 years of age and no person who is not suffi-
tent and reliable shall be employed as driver of a lifting
her driven by mechanical power or otherwise, or to give

(8) No
ciently compe
machine, whether
signals to a driver.
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3. Delete Rule 75 of the rules relating to overlapping shifts.

4. After column 10 in Torm no. 10 appended to the said rules add
the following new column 11, renumbering the existing columns 11 and 12
as 12 and 13 respectively :—

“11—Cash equivalent to the advantage accruing through the
concessional sale of food-grains and other articles.”

5. I'or the existing rule 104 substitute the following :

104. “‘Meducal certificate—If any workeris absent from work due to
his illness and he wants to avail himself of the leave with wages due to
him to cover the whole or a part of the period of his illness under the
provisions of clause (7) of section 79, he shall, if required by the manager,
produce a medical certificate signed by a registered medical practitioner or
by a registered or recognised Vaid or Hakim, stating the cause of the
absence and the period for which the worker is, in the opinion of such
medical practitioner unable to attend to his work, or other reliable evidence
to'prove that he was actually sick during the period for which the leave is
to be availed of.”

6. For the existing Forms nos. 14 and 15 substitute the annexed
Yorms no. 14 and 15.

7. Inthe title of Chapter VIII for the words and figures “Leave with
wages Sections 83 and 112" swubstitute the words and figures “Leave with
wages (Sections 8o, 83, and 112).”

8. For sub-rule (1) of rule 107 the following shall be substituted ;

«“ 107 (1) Payment of wages if the worker dies—Where a worker dies
before he resumes work, the balance of his pay due for the period of leave
with wages not availed of, shall be paid to his nominee within one month
of the receipt of intimation of the death of the worker”.

In Form No. 16 of the existing rules the words « with wages not
availed of ” shall be inserted between the words « Leave "’ and ‘Shall’,

10. In Form No. 20 of the said rules,

(1) In the definition of the term «factory ” under the heading *“ Inter-
pretation ™’ for the words, figures and brackets < Indian Mines Act, 1923 (IV
of 1923)’, substitute the words, figures and brackets Mines Act, 1952
(XXXV of 1952).

.(2) In the definition of the term ‘manufacturing process’ under the
heading “ Interpretation ” for the words * printing by letter press, litho-
graphy, photogravure, or other similar work or book binding which is carried
on by way of trade or for purposes of gain or incidentally to another busi-
ness so carried on” the words’ composing types for printing, printing by
letter press, lithography, photogravure or other similar process or book
binding " shall be substituted.

(3) In paragraph 1, under the heading * Working Hours, Holidays,

Intervals for rest, etc.” substitute a semicolon (;) for the fullstop after the
words ‘in any day’ and add the words « provided that, subject to the previ-
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1 of the Chief Inspector of Factories, the .d‘aily maximum speci-
g::csl ?r? gzzriin 54 may be exceeded in order to facilitate the change of

shifts . )
(4) (@) In paragraph 2 regarding « Relaxation of hours of work

(adults) section 64 ", the words « throughout the day " occurring between

the words ‘continuously’ and «n making or supplying articles’ shall be

deleted. o . )

(b) For the fullstop (.) after the words ¢ traqsm1551on ‘m:%chmery a
semicolon (;) shall be substituted and the words “ in the printing of news-
papers, which are held up on account of the l?'reak down of machinery;
in loading or unloading of Railway wagons, shall be added there-

after.
raph 6 regarding Intervals for rest (adults) section 55 and

56 ad(c?)thIefl fopl,?girgingpprovisogat the end: ‘- Provided that the Sta_te Govern-
ment, or subject to the control of the State Government, the C‘hlef Inspec-
tor of Factories may by written order, and for the reasons specified the':rem,
exempt any factory in such a way that the total r}’umber of hours put in by
a worker without an interval, does not exceed six”’.

aragraph 9, regarding ‘Hours of work (children), section 77,
for tlig)wlc:;(i angd tI})1e zgurgs « and between the hours of 7 p.m. and 6 a.m.’
substitute the words and figures “and; during the r}lght, whlch_ shall mean
a period of at least twelve consecutive hours including the period between
10 a.m. and 6 a.m.

n paragraph 710 regarding ‘Prohibition of employment of women,
sectigl)616,' aﬁterg’chf figure and letters 6 a.m.” the words ‘and:there 'shal%
be no change of shifts except after a weekly holiday or any other holiday
shall be added.

(8) For para. r1 regarding ~Leave with wages section 79, 8o and 83,
and rules " the following shall be substituted.

o« 11— Annual leave with wages sections 79, 8o, 82 an.d 83—Every
worker, who has worked for a period of 240 'days or more in a factory
during acalendar year, shall be allowed during the subsequent calender
year leave with wages for a number of days calculated at the rate of—

(i) if an adult, one day for every twenty days of work performed by
him during the previous calendar year;

(i) if a child, one day for every fifteen days of work performed by
him during the previous calendar year.

Any days of lay off, by agreement or contract oras permissible un<51er
the standing orders maternity leave for any number of days not. exceeding
twelve weeks in the case of a female worker, and leave earned in the year

rior to that in which leave is enjoyed, shall be deemed to be da_ys on which
the worker has worked in a factory for the purpose of computation of the
period of 240 days or more but he shall not earn leave for these days:

Provided that a period of leave shall be exclus.ive of all holidays whe-
ther occurring during or at either end of the period of leave, A worker,
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whose service commences otherwise than on the 1st day of January shall be
entitled to leave with wages at the rate aslaid down in clause (i) or (i)
above, as the case may be, if he has worked for two-thirds of the total num.
ber of days in the remainder of the calendar year.

If a worker is discharged or dismissed from service during the course
of the year, he shall be entitled to leave with wages calculated at the rate
as laid down above, even if he has not worked for the entire period as
specified in clauses (i) and (ii) above entitling him to earned leave.

In calculating leave under section 79 half a day or more shall be
treated as one full day and fraction of less than half shall be omitted.

If a worker does not in any calendar year take the whole of the leave
admissible to him any leave not taken by him shall be added to the leave to
be allowed to him in the succeeding calendar year:

Provided that the total number of days of leave that may be carried
forward to the succeeding year shall not exceed 30 in the case of an adult
and 40 in the case of a child :

Provided further that a worker, who has applied for leave with wages
but has not been given such leave shall be entitled to carry forward the
unavailed leave without any limit.

A worker may at any time apply for leave with wages but not less than
fifteen days before the date on which he wishes his leave to begin, to

take all leave or any portion thereof allowable to him during the calendar
year:

Provided that the application shall be made not less than thirty days
before the date on which a worker wishes hisleave to begin if he is employed
in a public utility service as defined in clause (n) of section 2z of the Indus-
trial Disputes Act, 1947 (XIV of 1947).

Provided further that the number of times in which the leave may be
taken during any year shall not exceed three.

If a worker wants to avail himself of the leave with wages due to him
to cover a period of illness, he shall be granted such leave even if his appli-
cation for leave is not made within the time specified above,

Where the employment of a worker, who is entitled to leave, is
terminated by the occupier before he has taken the entire leave to which he
is entitled, or if having applied for and having not been granted such
leave, the worker quits his employment before he has taken the leave, the
occupier of the factory shall pay him the amount payable under section
80 in respect of the leave not taken and such payment shall be made,
where the employment of the worker is terminated by the occupier, before
the expiry of the second working day after such termination and where a
worker who quits his employment on or before the next pay day.

For the leave allowed to him under section 79, @ worker shall be paid
at a rate equal to the daily average of his total full time earnings for the
days on which he worked during the month immediately preceding his
leave, exclusive of any overtime and bonus, but inclusive of dearness
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allowance and the cash equivalent to the advantage accrujng through the
concessional sale to the worker of foodgrains and other articles.

four days in
A worker, who has been allowed leave for not les§ than :
the case of an adult, and five days, in the case of a child, shall before his
leave begins, be paid the wages due for the period of leave allowed.

Manager shall maintain an accountof the leave with wages in a
registglivhich sghall be on the prescribed Form 1\’Io. 14 and ‘shall pr%wde
each worker with a book called the «Leave book’, on the lines of otrlrln
No. 15. The leave book shall be the Property of the worker. andf the
Manager or his agent shall not demanc} it except to make ent'nes of the
dates of leave or interruptions in service apd shall not keep it for mhorﬁ
than a week at a time, if a worker loses his leave book the Manager shall
provide him with another copy on payment of four annas and sha
complete it from his record.

i i for leave with wages, but
Anv sum required to be paid by an employer, S,
not paidyby himqshall be recoverable as delayed wages und,er the provisions
of the Payment of Wages Act, 1936 (Act No. IV of 1936).

(9) For paragraph 21 regarding «Work on or near machinery in
motion, section 22" the following shall be substituted :

«21. Work on or near machinery in motion section gz.—No woman for
young person shall be allowed to clean, !ubrlcate_ or ad]ust. any part of a
prime mover or any transmission machinery whlle. the prlr(;l_e mover o;
transmission machinery is in motion, or to clean, lubrlcate or ah]ust zfmy palrd
of any machine if the cleaning, lubrication or adjustment  thereof wogrt
expose the woman or young person to risk of injury ,f'rom any moving p
either of that machine or of any adjacent machinery.

(10) For the caption of paragraph 40 substitute
« Powers of Inspectors, Section 9™

(11) The following sentence in paragraph 40 shall be deleted :

« Any Inspector may institute proceedings on behalf of any w.orker
to recover any sum required to be paid by an employer under. tk’1’e provisions
relating to leave with wages, which the employer has not paid.

) In paragraph 42, regarding  Certificates of fitness, sections 68, 70

o the following shall be added after the first sentence of the second

and 98"~
sub-paragraph :— :

« Provided that no such adolescent, who has not attalped the age of
seventeen years, shall be employed or permitted to work in any factory
during night.

Explanation :—* Night’ for the purposes of this sub-paragraph means

eriod of at least twelve consecutive hours which shall include the period

ap onsecutive hours falling between 10 p.m. and 7 a.m.”

of at least seven C
S—41
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11. For the heading of rule 76
t .
 Overtime—Section 59 (5)”7 he following shall be substituted :—

12. In rule 76 renumber the, existi
s ex1sting sub-
rules (3) and (4) and add the following as su%-rjlligér(llll;sszi(;é (azr)ld (#) a8 sub-

¢ (I) For the purposes of .
advant . - section 59, the cash equi
and ot ngaﬁg&fi L;trhi;(;ufh the concessional sale to a worl?eli“g?lefg;d;ati::

; any wage period shall be com
puted by deducting :

a) the total i
for the fn;){imum auirrzlgtunt of the price payable at the concessional rates
ne defned i B Ignat'l y of foodgrains admissible to a standard fami]
P 100 1 to sub-section (4) of the said section ”

(6) from th
quantity )of foodgra?nsmtz:ll amount of the price payable for the sam
shall be determined eithae? ogtgfr a;t‘§les at the average market rates whiclfl3
grains and oth ; ¢ basis of the retail pri
the rates publizlrljdr ttl)detsh prevailing in the nearest marlf{rel‘fecs)r f(z)ur:cs(;l (iih food
y the Labour Commissioner, for the different vf/e:lﬁ t)(z

the wage period, i
, in the table relati
Number for working classes at Kanp;rmg to the Consumers Price Index

(2) The computati
putation of the cash equivalent to such advantage in the

manner indicated i
period In sub-rule (1) above, shall be made for every wa
ge

Railway factor
y whose alternati
approved by the State Governmenl:?, method of computation has been

13.
3. For rule 105 the following shall be substituted :

‘“105. The cash equival
. t toth
concessional sal aen e advantage i
proceeding o; el::VioOdEralns and other articles!,g pa;CaCbrll;mtg through the
average market rates’ S al! ‘be the difference between tho the workers
, prevailing during the month immed; et \;alue at the
ately preceding

his leave and th
. e value at th .
articles to which he is entitleg concessional rates of foodgrains and oth
. er

For the purpo
purpose of the cash equivalent, monthly average k
market rates

of foodgrains :
month_ and other articles shall be computed at th d
e end of every

The avera
ge market rates sh:
cost of living indi shall be determined j
.. ces i . 1n acco :
Commissioner, Uttar Prag&?szh-Shed from time to time %;anctiewit‘hbthe
: abour

Provided that i
. if retail pri
published by the prices for any partj
. t
prevailing in the ma?:bour Cofnmlsmoner, Uttzﬁ ifru lgr centre are not
centre, the nearest market in that centre, or, if acesh, - retail prices
est market % or, if there is no market in the
unt for this
purpose.”
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FORM No. 4
(RULE 14)
Notice of occupation for registration and grant or renewal of licence

Written notice prescribed under sections 6 and 7(i) of the Factories Act, 1948

(1) Full name of the factory and its licence number,

if already registered

ation of the factory

(2) (a) Postal address and situ
tahsil and district ... —

including police station,

{b) Address to which communications relating
to the factory should be sent R

(3) Nature of manufacturing process/processes
during the last

(a) carried on in the factory
f factories already

twelve months (in the case o
in existence)

factory during

(b) to be carried on in the
(in case of all

the next twelve months
factories)

principal products

) Names and values of the
the last twelve

manufactured during
months .

(4

(5) (a) Maximum aumber of workers proposed to be
employed on any one day during the year ...

(p) Maximum number of workers employed in
any one day during the last twelve months...

(¢) Number of workers to be emp

loyed in the
factory

Nature and total amount of power (H. P.)
installed or proposed to be installed

(6) (a)

(b) Maximum amount of power (H. P.} proposed

to be used .

not proposed to be used origi-
nally but is introduced later, the fact should
be immediately communicated to the Chief
Inspector of Factories.

NotE (—If power is

the case of a factory constructed or extended
after the date of the commencement of the

rules—

(7) In

ber and date of approval of the
whether for old or new building
extension of factory,
t/Chief Inspector ...

(i) Reference num
plans for site,
and for construction or
by the State Governmen

and date of approval of

the arrangements, if any, made for the dis-
posal of trade waste and effluents and the
name of the authority granting such

approval

(ii) Reference number
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(8) Full name, father’s name ani residential address
of :

(i) the person who shall be Manager of the factory
for the purposes of the Act

(ii) the occupier of the factory ey ———

(@) the Proprietor of the factory if it is a private
firm or proprietary concern e e e

(b} the Directors of the factory if it is a limited
company or firm

{c) where Managing Agents héve been appointed,
the name of Managing Agents and their
Directors .

(d) share-holders in case of a Private company

where no Managing Agents have been
appointed

() the Chief Admistrative Head of the factory
if it is owned by Government or a public
authority .

(9) If the factory is covered by the provisions of
section 93 of the Factories Act (Act LXIII of
1948), full name, father's name, and address of
the owner of the Premises or buildings in which
the factory is situated .

(10) Date on which the Manager assumed charge .. —
(11) Date on which the occupier occu

. pied the premises
or will occupy the Premises

(12) Amount of fee Rs, (RS.voivoirann )
paid in———— Treasury On—————__vide
chalan no.................... (enclosed)

Full signature of occupier

Full signature of Manager

Full signature of owner, if any———________

—_—
NOTES :—(1) This form should be co

mpleted in ink in bloclk letters or typed.

(2) If any of the

persons named against item
clearly stated. g ®)

is minor the fact should be

appointed as occupiers under the Indij
information required in item (8)
Or persons.

an Companijes Act

should be suppli 1913 (VII of 1913),

ed in respect of that person

1958-59)

FORM No. 14

(Rule 102)

Adult/Child

NAME. ittt ettt renensernsenns

Serial NO....vuuveniivniieeaennn.n,

U. P. FACTORIES RULES, I1050—AMENDMENTS

Father’s name....

Department.........coovvenn viiorinenennnnen.,

Date and amount of payment made in lieu of

Serial No. in the Register of

Adult|Child workers............

leave due....ovveiiivnennnnnns

Date of entry into service.......oun..on......

LEAVE WITH WAGES REGISTER

NAME OF FACTORY eovitvuuniinniinnivnneneenses
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MINIMUM WAGES FOR TILE INDUSTRY IN KERALA 319

1958-59]

Minimum Wages for Tile Industry in Kerala.

Notification No. LI. 22102[58/L & LAD Dated, Trivandrum, I12th
May 1958.%*

In exercise of the powers conferred by clause (a) of sub-section (1) of
Section 3 read with clause (iii) of sub-section (1)of Section 4 of the Minimum
Wages Act, 1948 (Central Act XI of 1948) and after considering the advice
of the committee appointed under Clause (a) of sub-section (1} of Section 3
of the said Act, the Government of Kerala hereby fix the minimum rates of
of wages as specified in the schedule hereto annexed which shall be pay-
able to the employees employed in tile industry mentioned thereunder.

This notification shall come into effect on 26-5-1958.

SCHEDULE
(a) Basic wages of Men workers.
Quilon and  Alwaye Arca.  Trichur area
Feroke areas (Ernakulam, & (Trichur,
Category (Quilon, Kozhi- Alleppey Dis-  Palghat and
kode and Canna- tricts) Kottayam
nore Districts) Districts)
Class 4 Rs. Rs. Rs.
1. Masons 200 175 162
2. Carpenters 2°00 1'75 162
3. Blacksmiths 200 75 162
4. Engine Drivers 2-00 1'75 162
Class B
1. Electricians 1-75 1-50 1-37
2. Fitters 175 1-50 137
3. Mechanics 175 1:50 1-37
4. Turners 175 1’50 137
5. Planers 175 1°50 1-37
6. Kiln Foreman 175 1'50 137
Class C
1. Wheel Turners 1'50 125 112
2. Die Pullers or Slab
placers in Revolv-
ing Press 1-50 125 112
3. Trimmers in Quilon
area (menj 1'50
4 Kiln Setiers and
Drawers 1°50 I'25 I'12
5. Burners who are
responsible for
kiin firing 150 125 112
Class D
1. Garblers 125 1°00 0-87
Trimmers in areas
other than Quilon 1°00 087

* Kerala Gaz., 20-5-58, Pt. I, p. 1565
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3. Slab beaters or

polishers I-25 I-00 0-87
4. Tile Receivers 125 1-00 0-87
5. Tirewood cutters I-25 100 087
6. Trolley Turners I-25 1-00 087

Class E
1. Headload workers 1:00 087 075
2, Tile Conveyers 1:00 0-87 075
3. Slicers I-00 0°87- 075
4. Tiring Helpers 1:00 087 075
5. Pug Mill workers

etc. 1-00 0-87 075

N. B. The Basic wages of women workers of the D.and E. cate-

gories shall be 25 nP. less than the corresponding wages of men workers in
each area,

(b) Dearness Allowance.

A flat rate of dearness allowance for all workers irrespective of sex or
grade shall be paid at the rate of 1 nD. for every 2 points in the cost of
living index for each area in excess of 200. For the purpose of computing
the dearness allowance the cost of living index of Quilon shall be followed
for the Quilon District, that of Kozhikode for the Kozhikode and Cannanore
Districts, that of Alwaye for the Ernakulam and Alleppey Districts, that of
Trichur for the district of Trichur and Palghat and that of Kottayam for
the Kottayam District. The D. A, is to be paid along with the wage calcu-
lated on the latest published figures of the cost of living index for each

area and such rates shall continue to be in force untila new figure is
published,

Adolescents shall be paid 3

of the basic wage and dearness allowance
of adults,

NoTE :—For the purpose of fixing minimum wages the State has been
divided into three regions as follows :—

1. The Quilon and Feroke areas coverin
of Quilon, Kozhikode and Cannanore.

2.
tricts.

g the administrative districts
The Alwaye area comprising the Ernakulam and Alleppey Dis-

3. The Trichur area

covering the districts of Trichur, Palghat and
Kottayam.

F.J.R.] OUDM SUGAR MILLS LTD. v. REGIONAL P. F. COMMR., BOMBAY 40I

[IN THE BoMBAY HiGH COURT.]
OUDH SUGAR MILLS LTD.
v.
REGIONAL PROVIDENT FUND COMMISSIONER, BOMBAY.
Mudholbar and Tambe, JdJ.
March 7, 1957.

EmpLoYEES’ PROVIDENT FuNDs ACT, 1952, SECTION I(3)—SCOPE
OF—ESTABLISHMENT CARRYING ON SCHEDULED AS WELL AS NON-
SCHEDULED INDUSTRY-—EMPLOYING LESS THAN 50 PERSONS IN SCHEDU-
LED INDUSTRY—WHETHER ACT APPLIES. |

A vegetable ghee factory employed about 250 persons ouf of which abo:t
30 persons were employed in the manufactztre of 'metal containers for pack-
ing the products. When the Employees I.’romdent Funds Act, 1952, ;:am;
into force, the authorities under the Act required that all t}fe persgns em;; oyed
in the factory should be made members of the Emplo.yee's Promder;fk‘ und,
though at that time the Act was not applicable to the oil zvndustry. ] is was
on the ground that the factory manufactured metal contal?lers and t eI mn:l-
facture of metal containers feil wz'thin"the e;\.cplanatzon of “E e;:.trzzl ,
mechanical or general engineering products” to whzch. the. Act was apr; icable.
On a writ petition under article 226 of the Constitution by .tke employer to
quash the directions of the authorities: Held, that the Ac.t applies orfly to a;
establishment on the premises of which (i) a manufacturing proce.;ls is }::cz;:;ed
on, (ii) in any industry engaged in the manufacture of any of t edsche ell
products, and (iii) in which fifty or more persons are employed an lt a:‘l a.
these three conditions must co-exist. Asthe nu.mber of persons emp 03: in
the manufacture of scheduled products in this factory was only 30, the Act
was not applicable to the factory. |

[Their Lordships differed on the question whether tife Act dz.d not apply
when the principal object of an industry did not fall within the First tSchedule
of the Act, even if certain scheduled.articles are manufactured for

in that industry onlyl.
Miscellaneous Petition No. 335 of 1955,
M. R. Bobde for the petitioner.
M:. A. Adhikari for the respondent.

JUDGMENTS.
MUDHOLKAR, J.—This is a petition under articj,
tution for the issue of an appropriate writ to the Reglon’ »
Commissioner, Bombay, prohibiting him from recovering
R—s2
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tlone.r contribution towards the provident fund under the E
Provident Funds Act, 1952. "

The admitted facts are as follows: The petitioner isa public limi d
corr%pany registered under the Indian Companies Aet DIt l.mlte
busmess of manufacturing hydrogenated vegetable oil na;ned ‘sfarrles On‘
and its by-products, such as soap, oil-cakes, etc., at Akol anasaca
name and style of “Berar Oil Industries.” It comn;enced o L;nder Fhe
its products on 11th October, 1948. It also manufactures macllm aCturH"‘g
‘vege.tabl‘e oil after completing all the processes at Akd]z; ;?1 Tt e
011‘ is tinned in tin containers of certain sizes. The af er'zaf'ter the
tainers are fabricated by the petitioner in the prccincts(ofoiisal. tin con-
T.hese tin containers are used only for the purpose of packine oil
oil and are not used for any other purpose. They are ng Vogerable
rately nor are the customers charged separately for the ricot :Old P
The fabrication of these containers commenced on 13thp Ocet Ob the e
Only 31 workers are engaged in this work while on 1s ONer’ 18
1952, 211 workers were working on the manuf 5t
products.

ployees’

actory.

ovember,
acture of oil and its by-

The Central Government on
Employees’ Provident Funds Afcrta,ni;%; S\:I}:fcnllleczlr;delj o forn 0 OF the
Zn}(li September, 1952 and partly on 6th o
scheme an employer is -required to contribut
: . e 6 1/2. per ce
fz’;a:il :&;adges l;lilr eC\;rty yea; as the empleyer’s contributiopr)l towI;tr.d:f t::
pong anc 3 per ¢ lo. ast ; administrative charges on the total contri-

Certain corrisp};enrdae;cetils emdpll;)yee&

: ! sued between the petitione
sic;rrxlde:c;cwvvlfih re}slpect to‘the liability of the petitioner to ;:II:S ctohe rbes-
o irg 555 t ; provident fund. Eventually, by a letter da';1 t(;18uh
its cont‘ributio’n ;nil irriSl'mndent coled Jpon che petitioner to de t'

: . cidental charges as required by th ek
steatéec(ii in tge petition that the total amount came to Rs eBZC(})lggle. p i
Eh;othi:ton::lituf;zt 1§ n.ot denied in the return. Tt may ];e merfl(go:ltlg
ety ot Onln 1.s In respect of the workers employed in the oil
fabricati,on. .,of " COy ;n‘respect of the. persons who are employed in the
employed selelv for t}rll ol bl%t B o raspect of the workers who a

p . 3 e production of vegetable oil. The petiti e
;1totis ef:Sl;ed t'he amount a!nd has alleged thatasa result of t}iislodner >
- c8e with proceedings for the recovery of this amou o
amou:t an(;f ;:: tﬁxct. The petitioner disputes its liability tont und}ir

» therefore, come up to this Court for the issuepa:)}; taz

appropriate writ to the re i
spondent restrainj i ;
o priate W Ining him from taking any

nto force partly on
October, 1952. Under this

F.J.R.] OUDH SUGAR MILLS LTD. v. REGIONAL P.F. COMMR., BOMBAY 403

The application of the Act is provided for in sub-section (3) of

section 1 thereof, which reads as follows:
“ Subject to the provisions contained in section 16, it applies in

the first instance to all factories engaged in any industry specified in
Schedule I in which fifty or more persons are employed, but the
Central Government may, after giving not less than two months’
notice of its intention so to do, by notification in the Official Gazette,
apply the provisions of this Act to all factories employing such number
of persons less than fifty as may l?e specified in the notification and
engaged in any such industry .
The expressions, factory ”', “industry -
in the Act. Factory as defined means:
“any premises, including the precincts thereof, in any part of
which a manufacturing process is being carried on or is ordinarily so
carried on, whether with the aid of power or without the aid of power.”

and “employee” are defined

Industry as defined means:
s any industry specified in Schedule I, and includes any other

industry added to the Schedule by notification under section 4."

Employee means :
“any person who 1s employed for wages in any kind of work,

in or in connection with the work of a factory, and
ctly or indirectly from the employer, and
loyed by or through a contractor in or in

manual or otherwise,
who gets his wages dire

includes any person emp
jon with the work of the factory.

connect
In Schedule I as amended by Act 37 of 1953 it is stated : ** Any industry
engaged in the manufacture...... of any of the following namely :—
Cement.
Cigarettes.

Electrical, mechanical or general engineering products.
Iron and Steel.
Paper.

Textiles. ccoreeerserenenes .
Then there is the Explanation which contains 25 items, one of which is

.« drums and containers”. It will thus be seen that for the application
of the Act, the unit must be a factory. It must be engaged in any
industry. The industry must be one which is specified in Sch. I and
that industry must employ 50 or more persons. From the Schedule it
will be seen that the industry itself must be engaged in the manufacture
of any of the scheduled products. The word ‘manufacture’ is also
Jefined thus in section 2, as amended by Act 37 of 1953:

« Manufacture means making, altering, ornamenting, finishing or
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otherwise treating or adapting any article or substance with a view to
its use, sale, transport, delivery or disposal.”

Reading all these provisions *ogether it would appear that the Act
applies to a unit on the premises of which (1) a manufacturing process is
carried on (ii) in any industry engaged in the manufacture of any of the
schedule products and (iii) in which fifty or more persons are employed.
Thus all the three conditions must co-exist. From this 1t follows that
the process must relate to the industry itself. It also follows that if
any of these conditions does not exist, the Act would not apply. As
already stated it is an admitted position that the industry in question is
the production of edible 0il. This industry was not at the relevant
time included in the Schedule though we understand that it has sub-
sequently been so included. It would therefore appear that the Act
would not apply to this industry.

It is however argued on behalf of the respondent that ‘drums and
containers’ are admittedly being manufactured within the precincts of

the factory and as these articles are included in the schedule the Act -

must apply to this unit. It is to be borne in mind that though the
petitioner manufactures drums and containers it is not engaged in a busi-
ness of manufacturing these articles in the sense that its object is not to
trade in these articles but its object is only to use these containers for
enabling it to carry on its business of producing and marketing veget-
able oil. If it may be put that way, this is only a process in the business
of manufacturing and selling vegetable oil and what is produced is only
an intermediate product. The Act applies where the final product is
within the Schedule I not where only an intermediate product is in the
schedule.

The word *industry” as already stated has been defined to mean
a specified industry. What we have therefore to ascertain is, what was
the industry in which the unit was engaged and not merely what was
manufactured by the unit for the purpose of its industry, A unit may
manufacture a number of things some of which may fall within the
schedule. But if that was not the main or the dominant purpose of the
industry, it would make no difference. In other words, where while
carrying on an industry certain products are produced, not with the
object of marketing them separately but with the object of using them
in the industry itself, then the production of those articles cannot result
in the engagement in an industry of producing these articles. The word
*industry’ should be understood in the sense in which it is u
in the business community. If the industry,
edible oil, then all the intermediate pro
carrying on that industry cannot be rega

nderstood
as here, is the productijon of
ducts which are produced for
rded as separate industries,

F.J.R.] OUDH SUGAR MILLS LTD. ¢. REGIONAL P. F. COMMR., BOMBAY 403

Therefore, the mere fact that any of these Products was included in the
schedule will not b'ring thc? Act.into (;perz?tlloln. L
No doubt this Act is a plece ofsocia egisla '
benevolent construction. It is however to be not1’ced that it was not the
intention of the Legislature to make this Act apph'cable to each an.d heve}rly
factory or industry as is the case with the Factorles‘ 'Act or ;x'nt N tte
Industrial Disputes Act. This Act was made specifically applicable c;
certain industries only. Power has been conferred on the 1?entr:t
Government for increasing the ambit of the Act by enab'lmg. t emtheq
issue a notification under section 1 (3)of the Act for applyllng it to (;ruc:
industries. Where such is the case, the question of benevo‘ ex?t clonsr ruc-
tion would not come in. In the c1rcum’stances, therffore,'lt.ls clea iha
the demand made by the Regienal Provident Fund Lox?lmlgsmlx:iefs,sue -
bay, is not legal and it is therefore n'ecessary that a writ s ct)u s c.on-
this view it is not necessary to consider separatel;t the peti 1gfnadminist_
tention regarding its liability to pay 3 per cent. in resp.e.ct fadminist
i harges. We would, therefore, allow the petxtuo‘n ’ .
g;:r,lesel(':s fee Rs. 100. The outstanding amount of deposit is ordered to
be refunded < thIe petrlzleonivri.th my learned brother in the conclusion
I;I‘QMBIZE, gh:t thaif petition should be allowed. Hc?wever, with utmf)sltl
o learned brother, I do not find myself In agreemept wit
feSPeC_t :') IrtI:I«:en by him that where the principal object of an industry
:11:;5 Vrllf)t fall within the meaning of th.e First S.chedule'o(fi th:r Agrilyt};er:
even if certain scheduled articles for being used in that md usInymy y are
manufactured, the provisions of thfa Act are :c;; a;tr;cctteor.y By e
.. . ar
che de'termmmg fac'tso rglrji:ghe(::e:n? :IEZtEer the manufactured article is
faCtUrlng P e v ’lh' the meaning of the First Schedule. But to attract
such which falls wieh » The number of persons employed

; is not sufficient. !
the Act this alone 1s uch article must be fifty or

in the unit engaged in the manufacture of s

more.

Section 1 (3) of the Act provides that the provisions thereof apply
ection

11 factories engaged in any industry specified in Scl’le'dule .I ix:i -Whldi
to all fa sons are employed. Now, ‘factory’ is defined in sec
fifty or more perf the Act. This definition has already been reprodus:ed
tion 2, clause (%lios definition it will be clear that the manufactur.mg
above. Fror;: duled article need not go on in the entire premises
process of sc eb ¢ it may go on in any portion of it. Further, thgyt-)rd
of the factory hu been defined in section 2, clause (ia). This definition
‘manufacture has oduced above. Looking to this definition it will be
has ;;iso tzeegorr;?‘rmmufdcwre » will include making of goods even
seen that the
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for the use of the factory itself. These definition
opinion, would show that if In any part of
talls within the ambit of the First Schedule is
for the purposes of marketing it,
process is fifty or exceeds fifty, then
attracted. But, in the Instant case,
employed in the unit engaged in man
only 31. The provisions of the Ac
instant case,

s read together, in my
a factory an article which
manufactured, though not
and if the number employed in that
the provisions of the Act would be
it is not in dispute that the labour
ufacturing drums and containers is
t therefore are not attracted to the

pponent, however, places reliance on a
Cochin High Court ip O.P. No. 78 of 1953,
The facts in this case were that one

decision of the Travancore.
dated 2nd February, 1954,

» the manufacture carried on in the other part of
the factory did not fall within the First Schedule of the Act, and the

total number employed in both these units exceeded fifty. It was held
that as the factory was carrying on the manufacturing process in one
part of it which fell within the First Schedule and as the total number
the provisions of the Act were attracted.
arned Judge I find myself unable to agree

number of the employees in t

the manufacture of the sched
above,

y those engaged in
In my view, for reasons stated

. only to that unit if the other
condition, namely that the emplo

yees empl
more, is fulfilled. In my view, the clause °

‘“in which tifty or more per-
sons are employed” yged

5 . In section I3) of the Act governs or
qualifies the phrase * industry specified in Schedule 1~ used therein and
not the word * factories ™.

RS 407
LCUTTA PORT COMMISSIONE

NATH KOLAY ¥. CA

F.J.R.] BARINDRA

L, CarcurTAa.]
T INDUSTRIAL TRIBUNAL,

AL GOVERNMEN

[In T CENTR

BARINDRA NAOTH KOLAY
V.
CALCUTTA PORT COMMISSIONERS.

Shri A. Das Gupta.
April 23, 1958.

LICE REPORT-—
1SSAL—DISMISSAL ON RECEIPT OF ADVERSE PgE E REFORT-
o STIFIED—ENQUIRY BY MANAGEMENT BEFO
ETHER JUS N
:)NVHFTHER NECESSARY—VALUE OF POLICE RE ok MANAGEWENT
: ‘C ITIONS OF SERVICE-—~PROBATIONER—
OND

— HER MATTER FOR
5— CONFIRMATION OF PROBATIONER—WHET
TO DISMISS—

RIBUNAL. ]
BY INDUSTRIAL TRIE ore an employer
AT | rule that an inquiry must be held bef
The genera

d es a ' 3 U j t to exce LONS. W )
) 3 wo kman 15 S b]ec re . t Y
711,ent an : . o
F 07 ] 11 ) ry that an lﬂqul y D
) 15 nOt necessa 7 .Sh()uld be’ }zelli b the em, Z” ers
’ . . < ; z , l y .

; undo the police report.
dence adduced qt ¢ mwater‘;;r‘z]:;mi}sC;anzclzesive Function of managemen.t mﬁ
Conﬁrma'twn ! czufe no jurisdiction $o inyestigate into any ;llzstpz:he
Industrict T”b””als. p orkman unless and until it is prgved tha h
g lo conf et T ulterior motive in not confirming the wor' -
a;ejf tI;LJ; :;v1ces of an unconfirmed workman on receipt

relatin .
management is actu
inatio " |
n. The termina . f an un
n:‘aan adverse Police report 1§ therefore justif
0

der section 33-A of the Industrial Disputes Act, 1947.
Complaint un

kman.
P. K. Dutta for the wor o
for the Port Commlssx
N. M. Das Gupta
K. B. Bose and

AWARD,

jcati ction 33-A of the Industrial Dis-
The prese™® amf)'lllcgt};())'nsllllr:? (gai?ndra Nath Kolay, an ex-employee
s e X ioners, complaining that he had been wrongf}ﬂly
B e de,ncy of the main adjudication proceedings
¥ hﬂ;\? I:aer:ber 1957, in violation of the princip?es of
4td 'woi:hout e;ny express permission from the Tribunal

putes Act

under the .

discharged duri

with effect from °*

natural justice by section 33 of the Act. )

as Concemplate_d y sec! osed by the Port Commissioners, Calcutta.
The application 1s oOpp



408 FACTORIES JOURNAL REPORTS [VoL. XIV

d

gn eaip.a terfnphorary clerk from 4th January, 1954 to 30th April, 1954
piry of the t 1 i - I i - .

Mas erm his services were terminated with effect from 1st

with eflfzi‘t}'fri:: 2161teh V;/;as again appointed‘ again§t a permanent vacancy
the Port Commission a? 1954, and continued in the employment of
nuoUs Servies Lo ers tl'l 4th November,.1957. As he was in conti-
cermitted to a'p : fWas given th('a normal time scale increments and was
As was the pracptize Orf nllembemhlp € fhe’ contributory provident fund.
from the ol Who t]ehPOI't C'Omml'SSIODCl'S, a report was called for
police report which cg the confirmation of Shri Kolay was due. The
Shri Kolag, It COmels ated 17r.h September, 1956, was adverse against
of Police, I.B.. C 1 DS over the signature of the Deputy Inspector-General
+ 18, CLD., West Bengal and reads as follows -

6 I
am to say that he (subj i i
subject) is considered 1 i
. . ‘ : s unsuitable due 8
nnection with subversiye organisation.” e b

tohz r;;e;p;::fi;: et p(c)il-if: ¢ report the Port Commissioners,
ingly iSSI;ed a notioce l(;pense with the services of Shri Kol
Shri Kola jated 3lst Occober, 1957/2n
nating hiz Z:r-the Signature of the Chief Mech
granted one m:rlx:}e:swﬁhveffea from 4¢h November, 1957, and he was
written statement osfa :;Y a2 o gratia I?ayment. Annexure B to the
To dislodge the police ¢ o Commz'ss:oners is a copy of the notice.
certificates of good Css;:{t:,tthf:octgnrusigmin;lhas fihled as many as 13
i : eCtable gentlemen is vi
22211:»;:;2?:&{30;11;};:(16 '{lilese' certificates are Exhibjt W/el ;):r:ss.‘”l?ﬁ:
but had to live for a good © Vxl.lage Khosalput in the district of Howrah
in the employment ofgfl? gomoﬂ of rh.e day during the period he was
versive organisation 'se or.t Commissioners, Connection with sub-
membets of the fat 18 carried on secretly so much so that the
v such as : at even
the subversive activities of a The police is‘tl}fx(:, cgfnnpne(;te ::( n:::’thzf
n -

e e each an itizen livi ithi
1ts jurisdiction and it is presumed that ai d every citizen living withi?

pro'per Investigation although éonfidential
pol?ce reports are based on the informatiox-u

desxgr'lefi persons. But such cases are verr
scrut1n1§e the police report or to assess its
chaj: arises in the present case is whether
actually any unfair motive and were guilty o

in the interest of
ay and accord-
d November, 1957, to
anical Engineer termi-

parents, brothers,

Th'ere may be cases where
eceived from upscrupulous
¥ rare. We are not here to
value. The only question
the Port Commissioners had
f unfair laboyr practice. So
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is true that .in the notice terminating the services of Shri Kolay thére
was no specific reference to the police report and it is true that the
Port Commissioners waited for about a year after receipt of the police
report to take a final decision. Shri K. B. Bose urged that the authori-
ties in their anxiety that termination of Shri Kolay's services might not
in any way affect him for all time to come decided not to refer to the
police report in the notice. Shri K. B. Bose's contention is not altogether
without any substance. No satisfactory explanation was however offered
for the delay in the Port Commissioners’ taking the decision but what-
ever might have been the reason for the delay, the fact remains that the
police has not changed its decision and the Port Commissioners did not
act hastily. S
The police report has a presumptive value about its correctness.
No rigid principle can be laid down that an employer must hold an
investigation against the worker before he proposes to take disciplinary
action against him. General rule of enquiry laid down by Tribunals
from time to time is undoubtedly subject to exception and the present case
comes under one such exception. In the case of Bihar Fire Bricks and
Potteries Ltd., (1953) I L.L.]J. 49), the Labour Appellate Tribunal appear
to have accorded its aproval to dismissal of the workmen on ‘the report
of the Superintendent of Police and Inspector of Police that the work-
men had been in the active list of suspects. A departmental enquiry
in the present case would be without any value, for private enquiry
could not undo the police report. No amount of evidence adduced in
a departmental enquiry or in an enquiry before a Tribunal can.undo
a police report. Any person aggrieved by the police report:can only
dislodge it in the constitutional way provided under the law. In the
present case, the mere absence of enquiry by the employers in the sterew:
typed form does not in any way affect the position: - cos o ns
Apart from all these questions, Shri K. B.' Bose urges that-thé
services of a temporary worker can be terminated -without any notice
and that termination of the services of a temporary worker is not hit by
section 33 of the Industrial Disputes Act. A temporary worker in the
strict sense of the term is one who is employed for a specific period or
for any specific work of a temporary nature and his services are termina-
ted on the expiry of the stipulated period or on completion of the work
for which he was employed. The complainant was admittedly appointed
against a permanent vacancy and it is nobody’s #ase that he was appointed
for any specified period. He might be called a probationer rather than
a temporary worker. The Port Commissioner’s case is that he was not
confirmed and there is nothing to show that he was confirmed. Confirma-
workman is the exclusive function of management and the

.
-+

tion of a
R—53
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Tribunal has no jurisdiction to investigate into any dispute over
confirmation of a workman unless and until it is proved that the manage-
ment isactuated by ulterior motive in not confirming him. In the pre-
sent case, there is no such suggestionand in fact the whole trouble arose

when the employers intended to confirm the complainant. It has been -

authoritatively decided by the Labour Appellate Tribunal in the cases of
Upper Ganges Valley Electricity Supply Company Ltd, and Karam Chand
Thapar, reported in[1953] 4 F.J.R. respectively at page 488 and page
365, that the services of a probationer can be terminated without
notice at any time during the period of probation if the employer is not
satisfied with his work or conduct or progress. In the present case,
after receipt of the police report, the Port Commissioners could not be
satisfied with the character and conduct of the complainant. The
Port Commissioners instead of dismissing the complainant outright,
discharged him not only with a month’s notice but also with a month's
salary. The action of the Port Commissioners does not accordingly call
for any interference.

The next point for consideration is whether the Port Commis-

sioners contravened the provisions of section 33 in terminating the

services of the complainant. It is not disputed that the Port Commis-
sioners did not obtain any permission from this Tribunal as contemplated
by section 33 of the Act. After what have decided on the merits, I do
not propose to enter into the controversy on this point.

that the provisions of section 33 were contravened, such
did not make the action of the Port Commissioners void. S

Even assuming
contravention
uch contraven-

MR. 4I1
F.J.R.] M. P. MINERAL INDUSTRY ASSN.V. REGIONAL LABOUR COM 4

(IN Tue BoMBAY HIGH COURT.]
MADHYA PRADESH MINERAL INDUSTRY ASSOCIATION
V.
REGIONAL LABOUR COMMISSIONER (CENTRAL), NAGPUR
Tambe and Kotval, Jd.
October 25, 1957.

BREAKING AND
ER INCLUDES ORE

v_ ING OF—WHETH

MINES "—MEAN

‘ »  WHETHER INCLUDES
NING—STONE ", W
MANGANESE MI
CRUSHING 1IN

o Th. State of Madhya Pradesh included in the Schedule to the Mini-
e Sta

« employment in stone breaking or n stonfz
mum Wage Aft’ 1943;::'?; Zr:zt:fz minei: "Jand thereby the Act becamel azpi:
crushing Opemt‘m‘sl: ment. On the question whether persons em:.oyet
cable ;i fo such Z’?‘P oj;e n 1'nanganese muning would be covered by this en ::;
bfmkmg Tt i mild not be contended that the entry did not cover pers s
Held, ¢ t}.‘“t o nese mining on the ground that the e?'mloymen}fe w;sord
employed in m“_nga tone breaking and crushing; and .(n) that t o
mining"a?fd ch;esm r:anganese ore, and, therefore, breaking and crushi
‘o stone  MMC

manganese ore would be covered by the entry. 6
Miscellaneous Petition No. 476 of 1956.
A. S. Bobde for the petitioner.
. B. Pendharkar for the respondent.

JUDGMENT.

—In this petition is raised a‘queﬂi?n of 11111p0rt41tzcet;:

e mining industry. The question raised re:tis 1948, to
the manganes he provisions of the Minimum Wages ct, "
applicability of t e p ¢ reaking and stone crushing operations c.arfled
persons employed in ;'t;:epetition is moved at the instance of a limited
on at.the mmefs,- king company registered under section 26 of the
liability, non-pro lt-rzat The petitioner claims to represent its 65 asso-
Indian Companies ,n; é30 manganess mines, and, since the question
ciated members ;):71?1 applicability of the Act to the industry as a whole,
raised is one 0 d ;e I;etitioner to move the petition though no right
we have permitte .tioner has been shown to be infringed. »Mqreovet. the
specialdto tth;ge:;t object at the hearing to the petitioner being allowed
respondents

KotvaL, J.
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to represent its members without any particular injury, or infringement
of right being made out.

The facts upon which the petition is founded lie within a short
compass. The Minimum Wages Act (XI of 1948) came into force on
15th March, 1048. Section 2(b) read with section 3 of the Act gives the
Central Government the power to make notifications in regard to any
scheduled employments in mines to which the Act should apply, but, the
President, acting under his powers under article 258 of the Constitution,
has delegated his powers to the State Government by a notification No.
S.R.0O. 2052, dated 11th December, 1951. Acting under that delegation,
the then State of Madhya Pradesh (now represented by the State of Bom-
bay,” respondent No. 2) issued a notification No. 352-257-XXIII on
30th March, 1952, adding an entry in the Schedule to the Act and so the
provisions of the Act came to be applied to * employment in stone break-
ing or in stone crushing operations carried on in mines”. It was the
petitioner’s case that in pursuance of this notification,

“respondent No. 1 has now threatened large scale prosecution on
the footing that the Act is made applicable to the manganese mining
industry and his officers have been purporting to inspect various mines
of the petitioner’s members and point out alleged contraventions of the
Act.”

' Before we state the question that is raised, it would be appropriate
to refer to certain provisions of the Minimum Wages Act. Sub-section (1)
of section 3 of the Act runs as follows:

“3. Fixing of minimum rates of wages-—(1) The appropriate
Government shall, in the manner hereinafter provided,—

(a) fix the minimum rates of wages payable to employees

em-
ployed—

(1) in an employment specified in Part I of the Schedule
at the commencement of this Act, before the 31st day of December,
1954 ;

(ii) in an employment specified
at the commencement of this Act, before
1954 ;-

in Part II of the Schedule
the 31st day of December,

Provided that the appropriate Government may,
minimum rates of wages under this sub-clause for the whole State, fix
such rates for a part of the State or for any specified class or classes of
such employment in the whole State or part thereof : and

(i) in an employment added to Part

by notification under section 27, before the
date of the notification :

instead of fixing

Lor Part II of the Schedule
expiry of one year from the
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(b) review at such intervals as it may think fit,'such intervzf\ls

not exceeding five years, the minimum rates of wages so fixed and revise
ini ates, if necessary.” .
the n'}l}r:;mv?;ldr‘employer * is defined in section 2 (e) as follovfzs :

« ‘employer’ means any person who employs, v&fhether directly hor
through another person, or whether on behalf of himself or any ot ei
person, one Or more employees in any scheduled .camployment 'mArespecd
of which - minimum rates of wages havg be;g fixed under this Act, an
i in sub-section (3) of section 26,—
mClude(si’)e;(rf ezt ;:ciory where there is carried on any schedule.d Zmp]gy—
ment in respect of which minimum rates of wages have been f'1xe H; Z;
this Act, any person named under clause (f) of sub-section D of
section 7 of the Factories Act, 1948 (LXIII of 1948), as manager o
faCtOry(’ii) in any scheduled employ.rnent ‘ 1'mder the control of hax‘llz
Government in India in respect of which mlmmum'rates of. waje; .SSCh
been fixed under this Act, the person or authority appointe hy ch
Government for the supervision and control of employees or w. ere
person or authority is so appointed, the vhead of the departmenil ; _—

(iii) in any scheduled employment under any locafl' a:th o;;rythis
respect of which minimum rates of wage?s have been fixe un .
Act, the person appointed by such auth'orlty for' the supervision an
control of employees or where no person is so appointed, the chief execu-

ive officer of the local authority; ) . v
tve © (iv) in any otber case where there is carried on any scheduled

em‘ loyment in respect of which minimum rates of wages have been
fix:d under this Act, any person responsible to the owner for the
supervision and control of the employees or for the payment of
es.” .. . )
wag ‘Scheduled employment ’ is defined in section 2(g) as follows :
« vscheduled employment ' means an employment specified in the

schedule, or any process or branch of work forming part of such employ-

ment.Eutry No. 8 in Part I of schedule A appended to the Act was in

ing terms:
the foufv];ng,loyment in stone breaking or stone crushing.”

By a notification No. 352-257-XXIII, dated 30th March, 195?'
however, the then State Government of Madhya Pradesh fixed the mini-
mum rates of wages in respect of this paru.cular employmejnt. mentaned
as " employment in stone breaking or in stone crushing operations

:od on in the mines”. It may here be stated that the vires of this
fliggcation. though challenged in the petition, was not challenged before
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us, and, therefore, the only question that remains is one of interpreta-
tion of the relevant provisions of the entry introduced by the notifi-
cation we have reproduced above.

[t will be noticed that nowhere in the Act is the word * employ-
ment’ as such defined, but what was submitted on behalf of the petitioner
was that reading the new entry in Schedule A along with the definition
of ‘employer’ in section 2(e) and the definition of " scheduled employ-
ment ' in section 2(g), the application of the entry would necessarily be
limited to the parcticular business or occupation of stone breaking or
stone crushing as an occupation. In other words what was argued was
that so far as any person was employed by an employer whose principal
business was manganese mining, even though the employee may actually
be breaking or crushing stones, he would stil] be employed in the mining
industry and not in stone breaking or stone crushing. It was urged that
what the Court should look at is the substantial category of employment
and not to the proceess that may be involved in it.

Now, the definition of the word * employer " would bring within its
ambit any person, who, directly or through another person, or whether
on behalf of himself or any other person, employs one or more employees
in any scheduled employment, and the subsequent clauses (i) to (iv) of
the definition alsorefer back to the definition of ‘scheduled employment’
in section 2(g) and the definition of ‘scheduled employment ’ in section
2(g) once again refers back to Schedule A. Therefore, it appears to us
that the petitioner cannot derive much assistance from a reference to
section 2(e) and 2(g) because in any event those definitions are with
reference to the particular employment mentioned in the Schedule.

Turning to the entry, what is contended is that those persons,
who are engaged in stone breaking and stone crushing
really employed in manganese production and not in stone crushing or
stone breaking as an employment. The entry refers to the particular
trade, occupation or business of stone breaking or stone crushing, and it
is urged that it cannot possibly be held that those employees,
really engaged in the production of manganese, can be said
employment in stone breaking or stone crushing,

We have already indicated that the word ‘ employment ’
where defined in the Act, and, therefore, we can only turn to co
the ordinary meaning of the word. In the Shor
word ‘employment ' is defined as follows :

*“ The action of employing; the state of being employed.” No
doubt, there is a secondary meaning attached to th
is ** that on which (one) isemployed : business ; occup
Having regard to the intention of the statute and t

in mines, are

who are
to have

1S no-
nsider
ter Oxford Dictionary the

e expression and that
ation ;a commission.”
oits object, to which
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we shall presently advert, it seemsto us that the word“‘ employ'mentf
used in the entry was used in its moss ger}fzral sense of' hthefactlox; (t)o
employing or the state of being employ:d and not with referenc
i de, business or occupation. ‘
any par\t;;;lxi(r):;; also point out that in precedi‘r‘lg entries in .Pfirt I}?f
Schedule A, i.e., entries 1 to 6, the word any always guah}f;es :he
particular occupation or business referred to in 'those entries w er‘e‘ e
particular occupation was intended t‘o empha§1zed, fm:, 1r‘1‘stance.b any
woollen carpet making or shawl weaving estab'hshmenf. ; Zny to a:;:)z
manufactory ”'; “any oil mill " and so on, but in .the dispute entryh.n
words are not employment in any stone breakmg or ston;. c?fs 10§
operations, but the words used are gmployment in s'toneh rea <1r;g1it
in stone crushing operations . It is 1mposs'1b1e to avoxdr t e g;,nir ray
of the terms of this clause. If it had been 1n'tended to limit the t:.pela;
tion of the clause to any particula'r gade Zr industry or any particu
i i 0 1ndicated.

P e e ltre:,soigf“h:nep}):;;:nt" is not conterminous with “business”,
and i?;zefl};: to us that in a particular bus.iness the‘re rx;xay l;e ‘severa;
classes or categories of employment. For 1nstancg, in ; e rsme:: ;
manganese mining there may be' several categorle-s ho Emp oylxlxé or,
e.g., diggers, persons transporting manganese eit er by tro ey

by head loads, shot-firers, watchmen., Sardars or Supewmofrs, elx;gmee?:
and persons employed in stone crushing or stone breaking aftert e. c;)refor
out of the mine. The intent of tl?e law appears to be to pfrov1 e10 i
payment of minirm:)m 'wage.st to th;z last nzimed category of employ

i usiness it may Dbe.
ment -;Ee:};:t::;zrmged that the entry merely refe‘rs to stone breaking' or
stone crushing, and that if employees are engagefi in breaking ;)11- crushing
manganese ore, that would not amount to breaking u[‘)‘ or crus mfhgp a::}iy
stones. It was urged that manganese ore cannot be stv::]nef ’ v:il uzl e
meaning of the entry. Here again, the vs'rord has not been de ined, an v:rie
therefore, only turn for guidance toithe general meaning of thg 'WOI: .

e d ‘stone” has been defined in the Shorter Oxford Dictionary
Zshi :V;Eece of rock or hard mineral subst.ance (other than metaI;d of a
small and moderate size . Thereforet a piece 'o'f purg metal w01111 not
partake of the nature of a stone, nor, in our opinion, would a lslma piece
f stone containing some quantity of metal or mineral, for that reason,
: be a stone. In the case before us it may be that in most of
cease.to ewhich have been broken or crushed, there is a considerable
the ple: f); an element or metal, viz., manganese. The piec?s.that are
31130111'{) ken up would none the less be stones although containing some
Eleelrr:;gen: (t))r metal. We are of the opinion that the word *stone’ includes
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pieces of manganese ore. Any other interpretation of the word *stone
in the entry would lay the door open for a set of definitions which
would make the entry almost impossible to apply in most of the cases
for which the Legislature intended to provied,

The Minimum Wages Act is obviously a piece of social legislation
passed with the beneficient object of ameliorating the conditions of the
worker in stated employments and assuring to him a minimum wage.

It behoves us to bear in mind this intention of the Legislature in our

duty to interpret the statute and 50 * to suppress the mischief and

advance the remedy"” contemplated by the law. The word ** employ-
ment” and the word * stone ™ occ

defined, and having regard to the
seems to us that the construction
one.

Mr. A'S. Bobde, on behalf of
decision in Qudh Sugar Millsv.
F.J.R. 401 to which one of us
was a decision wherein the onl
of tin containers fell within th
engineering products "
Provident Funds Act,
that in Interpreting the
that should be consid
the principal object o
my learned brother hel
Schedule a manufactyr

uring in the disputed entry are nowhere
intent and purpose of the statute, it
we have placed above is the correct

the petitioner then referred to a
Regional Provident Fund Commy., [1957]114
(Mr. Justice Tambe) was a party. That
¥ question was whether the manufacture
e entry “electrical, mechanical or general
contained in the Schedule to the Employees’
and while Mr. Justice Mudholkar took the view
entry it is the principal object of the industry
ered and only a process which is related to
f the industry can come under the Schedule,
d that in order to fall within the entry in the
ing process need not be one which goes on in the
entire premises of the factory, but it may £0 on in any portion of it and
yet be held to be one which falls within the Schedule. If the view that
my learned brother took in that case were to be applied in the present
case, it would be contrary to the contentions of the petitioner, but we
do not think that that decision applies here. It cannot be a sate guide

to the decision of the question before us because the provisions of the
two statutes are not in vari materia.

In the result, therefore,

the petition fails and is dismissed with
costs. The rule is discharged.

ADRAS 417
F.J.R] PARAMOUNT FILMS OF INDIA LTD. v. STATE OF M

[IN THE MaDrAs HiGH COURT.]
PARAMOUNT FILMS OF INDIA LTD.

v [

STATE OF MADRAS.
Rajagopalan, J.
April 15, 1957.

— NCE OF
DispUTES ACT, 1047, SECTION 10(I)(C)—REFERE & oR
INDUSTRI?L STRIAL TRIBUNAL—WHETHER ADMINISTRATIV
0o INDU

RENCE.
INST ORDER OF REFE

R WRIT LIES AGA

ACT—WHETHE

JUDICIAL

()’ I du ;t7 1 l L] 1 y d”l“ush at“}e aCt arld 1S

Writ Petition No. 370 of 1957.
N. C. Raghavachari for -the management.

JUDGMENT.

itution for the issue
is i tition under article 226 of the Constltutll;m Covorament
s 8 e to set aside a reference made by the Go
certiorars ndustrial Disputes Act, 1947.

onsistently held by this CO}zrt. that an orgér :I?izr-
e hae peen Ch Act is only administrative in its scope and is : :
section 1C)9 o e' w of correction by the issue of a writ of cegtwra'ni
fore outside che Puer_"; of prohibition either directed Fo the In ust.rlad
There conad® 'be 3 W'rtlo the petitioner to raise the question he 'has' raise
Tribusal 7t o law no industrial dispute at all for ad]udlcatlf)ri
here, that the?e 'Was . sue, by the Industrial Tribunal. Tl‘1e Ipdustna
even 22 | prehm:inarizel Ssuc}’x a jurisdictional issue in Fhe first mst‘anceci
Tribuna’ bt '_501 Tecibunal arrives at a wrong decision, the. a.tggr};eve
If the InQUStrla 'rled to challenge the validity of such'a declszorz1 y ;n
perse Vf’ln py enhtlt' sue of a writ of certiorari. As I said, thfa or erlt e
application for 28 oid is the order of reference under section iO( )(};:)
petitio?eg,si:g tlgi:;utes Act 1947, and for that no application for the
of the Indus ,

a writ of certiorari can lie.

DISPUTE T

of a writ of
under section 10 (1) () of the I

issue of ororer:
The petition is dismissed.
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(IN THE KErara High CourT.]
TRAVANCORE SUGARS & CHEMICALS LTD.

. V.
STATE OF KERALA AND ANOTHER
Vaidialingam, J.
December 16, 1957.

INDUSTRIAL Disputes Acr, 1947, SECTON 10(1)—REFERENCE OF
DISPUTE BY APPROPRIATE GOVERNMENT—WHETHER ADMINISTRATIVE

OR JUDICIAL ACT—WHETHER WRIT CAN ISSUE TO QUASH ORDER OF
REFERENCE—REMEDY OF AGGRIEVED PARTY.

WRIT—INDUSTRIAL TRIBUNAL-- JURISDICTION TO DECIDE WHETHER
'MATTER REFERRED IS INDUSTRIAL DISPUTE-—WRIT CAN ISSUE ONLY

AFTER DECISION ON JURISDICTION—REMEDY OF AGGRIEVED PARTY—
CONSTITUTION OF INDI1A, ART. 226,

The appropriate Government is only acting in its administrative capa-
city when referring an industrial dispute under section 10(1) of the Industrial
Disputes Act, 1947, and Courts cannot canvass the order of reference very

closely to see if there was any material before the Government to support its
order unless, ex facie, on admitted facts, the Court can come to a decision one
way or the other and finally dispose of the matter once for qll. The remedy
of an aggrieved party lies in challenging the decision or award of the

Tribunal and showing that what was referred by the Government was not an
“industrial dispute”

as defined in the Act and that the Tribunal had no
jurisdiction to make the award. Cgse law discussed.

An Industrial Tribunal has jurisdiction to decide whether the matter
referred to it under section 10(1)

(c) of the Act is an industrial dispute at
defined in the Act or not, and no writ of prohibition can be issued toa
Tribunal at the stage where it has not yet considered that question. It will
be open to the aggrieved party to p

ursue the appropriate remedy open to 1t
from the decision of the Tribunal on the question of jurisdiction,

Original Petition No.7 of 1956 under article 226 of the
Constitution.

G. B. Pai and Govindan Nair for the management.

Advocate General for the State.

JUDGMENT

VAIDIALINGAM, ].—This s an application under article 226 of the

Constitution of India by Messrs. Travancore Sugars and Chemicals

Ltd.,, Management of the Pamba River Factory, Thiruvella, praying that
this Court be pleased (a) to call for

the records of the case and to quash
the order of refernce No. L. Dis 4270 of 1956

dated the 30th October,
1956 (produced along with the affidavit and marked “ A" for identifica-

tion), by the issue of a writ of certiorari or other appropriate writ, order

F KERALA 419
ICALS LTD. v. STATE O

E SUGARS & CHEM

F.]J.R.] TRAVANCOR

i i in the alternative, to issue a .writ directm_g tl;:al
e et o forbear from proceeding with the enquiry n
e responien;etNotiﬁcation Ex. As; and (b) tc') pass such Othe'; ihe
})url:s;llcaarnsfriots irders or directions as are deemed just and proper 1

ur ,

e th; ilatsies. the State of Kerala represented b}t the Lalz]our

S b ]:; récs)?/(;?menent Trivandrum and 2nd respondent is the Indus-
ecretary )

erial Tribunat Alleppeyiaove is the order dated 30th Octobgr, 1956, of

Bix. A referte! tf:: of Travancore-Cochin referring. a dispute as an
the fon'ner Govemfr(r)lre adjudication to the Industrial Trll?unal, Alleppeys,
ingusl:r'lalt:;sg:;erespondent in this application. The said order runs a
which 1s 2

follows* « Government of Travancore-Cochin
bour Department
i 4270/56/DD - Dated, Trivandrum, 30-10-1956
No. L. Dis. .

ORDER ) .
.. ute
hereas, the Government are of opinion that an [ndustr};}llilr);ii:u a
i “12 :ve:ar‘l the Management of the Pamba River FacftO:lSlh “bove con.
e on d by the General Manager and the boatrr};n 0Tho :i Bl Union.
represente 3t:ed by the Dakshinabharatha N§v1 a ot
cerlt'lkreplrles;?liruvella in respect of matters mentioned in the
Pul eezn, '
to this c;rde;, as. in the opinion of the Government it is necessary to
And whereas, . djudication
: ial Dispute for adju ? .
refer the sa}l)d Irzg::tri;aexer;se of the powers conferred by secftxigl;l.](;(li(;\::
therefore, ,
N(;wd strial Disputes Act of 1947 (C.entral Act XVI o b referred
e ut hereby direct that the said industrial dispute
nmen . : .
Goveé' dication to the Industrial Tribunal, Alleppey . th
for acjudt By Order of His Highness the Raj Pramu
G. Bhaskaran Nair,
. Labour Secretary
Government Secretariat, Addl. Secretary to Govt.
Development Department.
ANNEXUEE ¢ d if so what
. from the factory an
boatmen entitled to bonus : ! ich it is
Sl's t?}ele quanfum of bonus and what is the period for which i
should be .
? for the periods of
payable itled to unemployment wages fo
he boatmen entitled to ' 19547
. 1Ax:tea1t*y unemployment with retrospective effect from the- year d
e he boatmen entitled to waiting charges for the periods exceeh
12“; tr: they are made to wait at thecane loading points or at the
in ou .
fagctory boat basin and if so, at what rate?
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Are the boatmen entitled to get refund of the amounts deducted

from their wages by the management of the Pamba River Factory during
the years 1952 to 1954 ?

Assistant Secretary.”

It will be seen that the prayer in the application is either to issue a
writ of certiorari or other appropriate writ quashing the order of
reference, Ex. A, or, in the alternative, to issue a writ directing the
industrial Tribunal, the 2nd respondent from proceeding with the
Inquiry in pursuance of the Notification, Ex. A. The alternative prayer

should be understood as asking for a writ of prohibition prohibiting the
2nd respondent from proceeding with the en

quiry on the basis of
Ex. A.

The substantial contention raised in the affidavit filed in support
of the application is that there is no relationship of employer and emplo-
yee between the applicants and the boatmen referred toin Ex. A and
that the boatmen are not ‘workmen ' within the meaning of that expres-
sion as defined in section 2 clause (s) of the Industrial Disputes Act,
1947 (Central Act XIV of 1947).  According to the petitioners, the
order of reference, Ex. A itself is bad in view of the fact that the very
foundation for the existence ofa dispute, namely, the employer-employee
relationship is non-existent as such, and hence the decision of the State
to refer to adjudication is without jurisdiction and is an act outside the
scope of authority given to them under the Industrial Disputes Act, 1947,
There are several matters referred to inthe affidavit to show that,
according to the petitioners, the boatmen cannot be considered to be
* workmen ’ under section 2(s) of the Act.

The State of Kerala has filed a counter-affidavit traversing the
material allegations of the applicant and in particular, has also challeng-

ed the position taken up by the petitioner that the boatmen are not
*workmen '

In paragraph 5 of the counter-affidavit
the order of reference, Government cannot be
body and that the reference is made by the
.exercise of its administrative powers.

.6 that the question as to the relati
constituting or not constituting the rel
is a pure question of fact, the decisio

-exclusive jurisdiction of the Indusrrial Tribunal and, therefore, the
application is premature and has to be dismissed on that sole ground.

It is further reiterated in paragraph 7 that the reference under
section 10(1) of the Industrial Disputes Act is only an administrative

it is stated that in making
deemed to act as a judicial

Government only in the
It is further stated in paragraph
onship between the parties as
ationship of employer-employee,
n of which has to be left to the
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i ¢ issued in respect of such an
act of the Governze?ts :;ci r:;)n:’srllz :;:i‘:l the counter-a f'ﬁ dayit contro-
e Tltll?:e a:)l;:t;)onetaken up by the applicant in his application. i
vereing ¢ inning itself Tindicated to the learned Advocate-GeneFa

At the beginning ci to Mr. G. B. Pai, learned counsel appearing
tioner ?{,Zttet?er;ore going into tth m.eri.ts of the' case, argux;
for the petitione ’f'ned as to whether the jurisdiction of this Court cal
ments may be cc;n.sl stage and I have heard arguments only on this
be invoked at © tl of jurisdiction. The question asto whether the boat-
preliminaty pou Ex. A are workmen or not, as to Whethgr there is
men refeFred to mf rx;ployer and workmen in this case, has neither beefl
the relathnShIP':; Zd by me in these proceedings. I.am .makl.ng. t(lius
argued nor Consli te l;m incidental reference to this question in this judg-
quite Clﬁar Isc(l) :101 beyunderstood even in the slightest degree as an
ment shou '
adjudicat.ion on th1zr;;<:lné.x A that the Government are ofopinion that
'Ifi w::lrli:le fii:gute exists between the Management Ofd d}lletpil:ln:s:
an indus d the boatmen of the said concern an : tha "
RIYC.I FactoryGar:,emment‘ it is necessary to refer the said mdustn?
opinion of the 'od' tion. The notification further states that in
dispute for adjudica co;l ferred by section 10(L)(c) of the I-ndustn'al
exercise of the pfgvi;;r's the Government directs that the sald. industrial
pisputes ACt‘f red ’for adjudication to the In<.iustrial Tr.lbunal. }ft
dispute be reher oints on which adjudication is to 'be' given by the
contains also the p ¢ considering those points, because 1t 1s unne.cessary
Tribunal. I an‘llncc)lustrial dispute " has been defined under section 2(k)
at this s.tage- d'r; ute or difference between employers and employees
as meaning any 11 Prs and workmen, or between workmen and workmen,
or between emp oyed with the employment or non-employment or the
which is connecte ¢ or with the conditions of labour, of any pers.on.
terms of e‘mplolzme:ll . has been defined in section 2(s). The contention
The term WOI('i m?msel Mr. G. B. Pai, is that the GovernmenF hz-as got
of the learne COl an’ industrial dispute which will come \Ylthxn t.he
power to r.efer C;ri‘oi 2(k) of the Act. One of the types of 19dustr1a1
definition mdsec the said definition will be a dispute or dlffgrence
disputes un erm loyers and workmen. Unless the relationship of
between thz eorimen is established, the dispute will not become an
ernploygr ? Wte under the Act. In this case, the Management has been all
industrial lscll'{u that there is no such relationship between the manage-
along conten fgatmen referred to in Ex. A. The boatmen referred toin
ment and the 5o t *workmen ' under the definition of section 2(s) of the
E,X,A Ta;: :ﬁ;:gf reference is bad and without jurisdiction. as the very
Act. .

appearing for the
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foundation for the existence of an industrial dispute, namely, the
employer-employee relationship is non-existent in this case and, as such,
the Government has no jurisdictien under the Act to refer the dispute
for adjudication. The Government cannot by a wrong interpretation of
the facts of the case get jurisdiction when they have none under the Act.
Therefore, the order of the Government, Ex. A, is one passed without
jurisdiction and assuch, must be quashed by the issue of a writ of certiorari.
Soran the argument of Mr. G. B. Pai. In the alternative, the learned
counsel contended that even if the order of the Government could not
be quashed by a certiorari proceedings on some ground or other, still a
writ of prohibition has been asked for to stop further proceedings before
the Industrial Tribunal, because the Tribunal will have no jurisdiction

at all to conduct an enquiry on the basis of a reference made by the
Government which itself is without jurisdiction.

The learned Advocate-General appearing for the State, on the other
hand, contended that the order of the Government, exhibit A passed
under section 10(1) of the Act, is an administrative order not amenable
to be quashed by proceedings by way of certiorari under article 226 of
the Constitution. He also contended that the alternative relief of writ
of prohibition also cannot issue against the 2nd respondent, because the
question sought to be raised in these writ proceedings regarding the
absence of a relationship of employer-employee, is essentially a matter
for the 2nd respondent to gointo and give a decision. Those are all
essential questions of fact and exclusively within the jurisdiction of the
Tribunal to be gone into and adjudicated upon. The Tribunal has got
full jurisdiction over such matters and it cannot be said that the

Tribunal is acting in any way without jurisdiction and, as such, no writ
of prohibition either can issue.

After hearing the arguments of both the learned Advocate-General

and Mr. G. B. Pai, [ am of the view that the learned Advocate-General
is well founded in his contentions on both the points.

4

The circumstances under which writs of certiorari and prohibition
can be issued have been very elaborately dealt with by their Lordships of
the Supreme Court in the decision reported in Hari Vishnu v. Ahmed
Ishaque, [1955] 7 F.J.R. 521. Mr. Justice Venkatarama Ayyar, who
delivered the leading judgment of the Court, after an exhaustive review
of the case law, observes at page 528 as follows :

(Y]
seeves

both writs of prohibition and certiorari have for their object
the restraining of inferior courts from exceedin

they could be issued not merely to courts bu
ing judicial or quasi-judicial functions.
distinction between the two writs, and tha

g their jurisdiction, and
t toall authorities exercis-
But there is one fundamental
t is what is material for the

2
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rpose. They are issued at different stages of the pr?cee.dings.
R hen b l;erior court takes up for hearing a matter over which it has
:Z hjir;i:crili:::]ion, the person against whom th.e 'p.roceedings are taken f;::-

erior court for a wtit of prohibition, apd on that, an or
will - fS UI;)'dding the inferior court from continuing the procee:dmgs.
glutl;zugthzrr llland if the court hears that cause or matter .and glvesf a
der:ision. the party aggrieved would have to move th: super}l:.)r cz}t::ti h Cc;r-
it of certiorari, and on that, an orde‘r will be made quashing

:i:: 1c:n the ground of want of ]grisdictlon.

It might happen that in a proceeding before the inlferi(;).r c:szrtoz;
decisi -sht have been passed, which does not completely disp e
o o . which case it might be necessary to apply bot. or
the‘ mat'ter‘d o ohibition—certiorari for quashing what had been dec@ed,
ol 'al? i prf arresting the further continuance of the proceedl'ng.
o Pm‘hfbltlon o ne to this extent that in such cases when an apphca‘-
A‘*“th'm"tles hfave g::Jrit of prohibiéion and there is no prayer for ce.rtwran.
'tlon e o ato the court to stop further proceedings whltfh are
it would be’ f;P;: the decision. But if the proceedings have t'ermlflated.
conse'qu'entla late to issue prohibition, and certiorari for quashing is, the
e remady sort to. Broadly speaking, and apart fro'm the cases
Ot ohe rer'n?idy t? ::ed to ‘above, a writ of prohibition will l'le when the
o thedilljlgll arz,et(e) any extent pending and a writ Sf certiorari for quash-
?r:;c:fier they have terminated in a final decision.

ding to Mr. G. B. Pai, the Government will get . jurisc.liction

ACCOT_ mio 1) only if it is an industrial dispute as defined in the

e o (f the essential elements that will go to make up an

'ACt‘ a?d (?ne : is that such a dispute or difference must be between

e Skmen Unless the relationship of employer and

employers_ al}iag‘l’i(:;ed, tl;ere is no industrial dispute and the Govern-
Zzglirgirelslzs: get any jurisdiction to refer under section 10(1).

It is in considering this contention tha.lt the question ar'ises lag ;o
he Government, in referring a dlSplzltB und.er section (1)
whether ¢ > dministrative powers, or whether it acts in a. judicial or
ace unde'r'lfisi:ial capacity ; and the further question will arise w.hether
n 2 ('luasfl-Ju hibition can issue against the Tribunal. According FO
a wrt OB pff:i the jurisdiction of the Tribunal depended on a Yayd
Mr. G .und’er section 10(1)(c) of the Act and thfe reference could be valid
refergnce was a dispute which infact, and in law amo'unted to an
only if : her.e te. In this case, the Government have committed an error
induanal d1spud i.n law in holding that there is an employer-employee
b‘;th. i sf;:ic: aar:ld on this mistaken assumption, they have made the
relation
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reference which is incompetent in law. Once it is established that there

is no relationship of employer-employee in this case, there is no indus-
trial dispute and the reference- itself is w

ithout jurisdiction, and
therefore,

the order of the Government has to be quashed,

Mr. G.B. Pai relies upon the decision of the Supreme Court in
Newspapers Ltd. v. State Industrigl Tribunal, (1957] 12 F.JR. 129,
and in particular, the observations of their Lordships at page
139.  According to him, the observations of their Lordships make it
clear that a party has a right to satisfy the Court that what was referred
by the Government was not an industrial dispute at all and that is what
he is attempting to do in this case. I am not able to accept the contention
of the learned counsel based on these observations of the Supreme Court.
It must be remembered, in that case, their Lordships were considering
the validity of an award passed by an Industrial Tribunal on the basis
of a reference by the U.P, Government. The controversy in that case
was as to whether a dispute between an employer and a single workman
falls within the definition of industrial dispute as used in the U.P. Act.
In that case a lino-typist was dismissed from service by the appellant
company. His case was not taken up by any union of workers of the
company, nor by any of the unions of workmen employed in similar
trades. But it was taken up by the U.P. Working Journalists Union
with which the lino-typist had no connection whatsoever. The U.P.
Government made a reference to the Industrial Tribunal on the ground
that there was an industrial dispute between the appellant therein and
its workmen. The State Industrial Tribunal decided in favour of the
lino-typist and the said order was confirmed on appeal by the Labour
Appellate Tribunal, An application under article 226 for quashing the
said order was dismissed by the Allahabad High Court and the question

came up before the Supreme Court on a certificate under article 133
clause 1 (¢) of the Constitution,

The main contention before their Lordships was that the order of
the Industrial Tribuna] should be ide i

esponding phrase *trade dis-
‘industrial dispute’ in Australian law and

contrary view, i.e., an
strial dispute must, unless there
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an indu
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question Wa
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forda writ 9f certiorari to quash a reference made by the State of Madras
un ecr1 §ect10n 10(1)(c) of the Industrial Disputes Act. One of the point;
raise icati 1 '

in the application was thata dispute between an individual worker

and the management w n n indu i
' as not a ind strial di i
cocti ( ) e . d spute as deflned under

Fro it i
m the reports, it is seen, that the workers’ union contended that

none of th i i i icati
none of e quesc;lons raised in the application could be investigated in
proceedings, as the order of reference under section 10(1)('c) by

[]

certiorari could issue. o writ of

the judgment of the le;izsezgiejf J{;’ige o e oo the pssage from
j;(lzisiole reported in The State of Madm.ici.o(f].tge Si::trhj/m[elg’:jgl]uélt Ii7n tlI]Qe
the,;r; ac;epted the contention of the workers' union and held gbat
) ?Sr (; re}ference by the State cannot be quashed.
s thL;ri: perraseeern tl;at ‘the applicants before the learned Judge
smended Tribuna}; ;ln lasked fora writ of prohibition against the
ol 1 indust.ri ; dle earned Judge negatived the contention that
o o o 10 industr zih ispute and held that the Tribunal has jurisdic-
comsidetad ok e enquiry. Nfav.ertheless, the learned Judge again
g 10n as to the validity of the reference under section
- Thee earned ]}Jdge observes at page 128 as follows :
valid, T ::::eqmu:sz)oi is, was the referencg upda section 10(1)(c)
administrative e ) ntention, ‘that the vapdity of what was an
comforma e & C,;ovne no doubt in the_ exercise of a statutory power
oned e deddiernment under sec'tlon 10¢1){c), could not be ques-
the Indurial o2 I;ghwhether a writ of prohibition could issue to
hother e Tribun&;{ has to' bg re.]ec‘ted. What I have to consider is
Tiopute reforred o Ifa%d ]unsdlc'tlo'n to adjudicate the industrial
could issue even as a'writ t:f }ézftigfmitzscllcilc'tion, o sy rchibicion
: ! as uld issue t
itr}:su;::;udr;:;uzf 1t had act‘ed without jurisdictci)onc%uash ot
Tro il e would obviously be sufficient to negat
) alidity of the order of reference is ope
th1s. Court' to decide whether the Tribunal had : n t‘o
an industrial dispute in this case, as I have 3l Ju“Sd]'Ct
It is on the passage extracted ey poin

Absence of an
ive jurisdiction.
examination by
ion. There was
ted out.”
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contention of the workers’ union to dispose of the questions at issue in
the proceedings before the learned Judge. The learned Judge further
observes that in that case, an industrial dispute did exist and further
held that it is left to the discretion of the Government to refer the dis-
pute for adjudication under section 10(1) and the Government has to be
satisfied about the same. Of the factual existence of the industrial dispute
and of the expediency of referring that dispute, the learned Judge says,
the Government is the sole judge. Dealing with the contention of the
absence of notice by Government, the learned Judge held that the issue
of an order under section 10(1)(c) itself is an administrative act and does
not amount to a judicial or quasi-judicial determination of the rights
of any of the parties and the failure to give notice to the parties does
not vitiate the exercise of statutory power vested in the Government
by section 10(1)(c) of the Act. The quotation extracted above will only
show that the learned Judge was considering the question from the point
of view of issuing a writ of prohibition to the Tribunal.
I have dealt with this judgment fairly, because the learned counsel,
Mr. G. B. Pai, placed very great reliance on this judgment. Inmy
opinion, the observations relied upon by the learned counsel in this
judgment, have to be read inits context and with further reasoning of
the learned Judge as to the administrative character of an order under
section 1q(1)(c). The judgment of the learned Judge taken in itsentirety
does not, in my opinion, lead to the conclusion that the Court can
interfere as such with a reference made under section 10(1)(c) by the
Government. Anyhow, it is unnecessary for me to deal more with this
decision, as the learned Judge himself has explained the scope of this
n a later decision of his reported in Kaleswari Handloom
State of Madras [1957] 13 F.J.R. 171. The learned
Judge has dealt with this point more fully in the latter judgment
and restricted the scope of his decision in Radhakrishna Mills v. State of
Madras, [1956] 9 F.J.R. 125. In fact, the learned Advocate-General
places very great reliance on this latter judgment of Mr. Justice
Rajagopalan in Kaleswari Handloom Factory v. State of Madras,
[1957] 13 F.J.R. 171, and I will deal with that decision in due

judgment i
Factory v.

course. i
The nexj decision relied upon by Mr. G. B. Pai is that of Mr. Justice

Rajagopala Ayyangar in Abdul Kader Saheb v. State of Madras, [1956)
10 E.J.R. 158. The application before the learned Judge was under article
226 for the issue of a writ of prohibition directing the Industrial
Tribunal therein to forbear from proceeding with anenquiry in pursuance
of a reference made by the State Government under section 10(1)(c).
The contention raised before the learned Judge was that there was no
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relationship of em
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ssued to show that the relationship between the
s that of an employer and employee.
It is under these circumstances that the le.arne.d Judge held the reference
itself as being without jurisdiction. But it will be seen that thg ques-
tion of the stage at which the matter could be interfered with was
neither argued by any party not considered by the learned Judge. In
fact, even the application itself was no't .to quash an order of refc;rence
but only to issue a writ of prohibition forbeaFlng the Trlbuna f;olm
proceeding with the enquiry. Therefore this judgment will not he p
e (I?:ls?) flz.:l;ls the case before me 1s concerned, the matter is entirely
different. The State and the Managemgnt are not agreed as to the
existence or non-existence of the relationship of employer' and employee
in this mattet. According to the Management, there is no sgch r«]>.31a-
tionship, but according to the State, there is such 2 rela'txonsh{p. ut
the most curious feature is that the persons who will be vitally interest-
ed in opposing the contention of the managgment, na‘me¥y, tl?e bo?tmez
represented by the Dakshina Bharatha Navika Th‘ozhxlalf Ur}lon referre
to in Ex. A have not been made parties in this app'hca.tlon.' There-
it is not possible to know what their contentionis going to l_)e.
Before Mr. Justice Rajagopala Ayyangar. the workers were also parties
and actively took part in the writ proceedings before the learned Judge.
It is in that connection, that the learned Judge observes that the workers
there have not placed any further material before the Court to. con'tro-
vert the statements of the applicants therein. As I am not going 1nto
the merits of the contentions of the Management, I am not dealing with
this matter any further. It is enough to state that Government does
not accept the contention of the Management about the absence of the
employer and employee relationship.

Therefore, the circumstances existing before Mr. Justice Rajagopala
Ayyangar do 1ot exist before me. Mr. G..B. Pai r?ferred to a dec151‘on
of Mr. Chagla, Chief Justice, and Mr. Justice Desai of Ehe Bombay High
Court in F. T. and R. Co. v. K. P- Krishnan, ALR. 1956 Bombay 273.
That decision relates to a converse case as to whether a mandamus c:an
jssue when the Government refuses to make a fe.ference under s.ectlon
12(5) of the Industrial Disputes Act and that decision has no bearn}g on
the point under consideration. In fafzt.. the learned Chief Justice 'fit
page 275 of the reports refers to the decision of the Supreme Court in
The State of Madras v. C. P. Sarathy, .[1'952] 4F] .-R. 431, and observes
fhoe the ‘Supreme Court was emphasising tl_le wide powers 'of the
Governmént t0 refer a dispute under section 10(1) in the interest
of industrial peace and they would have supported the order of refusal

whom notices had been i
petitioner and the workers there wa
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to make a reference, if it had been stated t
peace. But, in the absence of such evidence, the learned Judges were
not inclined to grant such an absolute power in the Government to
refuse to make a reference under section 12(5), Therefore, this decision
does not in any way help the contentions of Mr. G. B. Pai.

The twoother decisions referred to b
the Patna High Court reported in New Indig Assurance Co. v. Central
Government, [1955] 8 F.J.R. 326, and South Bihar Sugar Mills Lid. v,
State of - Bihar and Others, (1956} Il L. L. J. 500, The decision
of Ramaswami and Sarjoo Prosad, I3, in New India Assurance Co. v,
Central Government [1955] 8 F.J.R. 326, again related to the question
whether a dispute between an individual workman and a management
can be an industrial dispute or not within the meaning of the Act. The
Central Government had referred the industrial dispute under section
10(1)(c) of the Act for adjudication by the Tribunal. An application
for the issue of a certiorari to call up the records of proceedings pending
before the Tribunal and for quashing the same on the ground that
there was no jurisdiction on the part of the Central
make the reference was made to the High Court, The main contentions
urged before the High Court was on the question as to whether adispute
between an individual workman and the Management can be an
industrial dispute. There appears to have been no dispute on the facts
and the whole decision related to the interpretation of the Act. The
Government, the management, the employee and the employee’s associa-

tion were all parties in the writ proceedings.  Absol
about facts arose before the

obzin the cause of industrial

y Mr. G. B, Pa; are those of

utely no controversy
learned Judges and the controversy centred
round only the various sections of the Industrial Disputes Act. The
learned Judges, on an interpretation of the Act, and on the admitted
facts, came to the conclusion that the dispute does not fall within the
expression ‘industrial dispute’ as defined in section 2(k) of the Act
and in consequence, the learned Judges furche
initiated under section 10(1) were withoy
reference made by the Government under section 10(1) also was beyond
its jurisdiction and ultra vires, ¢ will be seen th
the application related to only challenging the record of the proceedings
before the Tribunal and for quashing the same and in view of the facts
being beyond controversy, the learned J udges quashed the proceedings
before the Tribunal on the ground that the reference by the Govern-
ment itself was one without jurisdiction. Even here, the stage for the
issue of the writ was not considered and the question of issuing a writ

quashing the order of the Government itself  was not Separately
considered.

at even in this case,

-
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isi a High Court reported in South Bihar
" th‘e dezziwDVOfS;cl:; I;;mBihar gd? Others, {1956] II L. L. J. 500,
Sugm" M tiOI'l a'ppears to have arisen. That was also a case of
asm:ula‘r gduesl dispute; and the same question as in New Ind?'a
an indiv ga v. Central Government, {1955] 8 F.J.R. 326, arose in
Assurance ©7- lication was for quashing the reference of the
this case also. Thelappfor rohibiting the ‘Tribunal from proceeding
Goyernment 2?nd'azgnsequin.’:e‘ of the reference made by the Govern-
with the enduiry i the management. the Government, the employee
ment. Bved tlTterz;nion were all represented before the Court., The
and the workers dispute and it was again a case of interpreting the
faCt? vere nothm Acf The learned Judges followed their previous
e 'Of : eI d'a. Assurance Co. v. Central Government, [19?5} 8‘F.]-R-
decision in New Ind: he conclusion that there is no industrial dx.sp.ute
326, and came to tg(i) In this view, the learned Judges prohibited
as defin‘ed in section ro(.;oediﬂg with the inquiry. But the learned
;h; Tnl{];ulr;althf::‘:‘hes car-mOt quash the reference made by the State
udges he
Government. . : decisions
In my ‘ opinion, dthecet\gif; caijt::y_further. All parties, namely:
Mzr. G. B. Pai do not advan ement, the employee and the en%ployees
g .e‘sihbeef(r:;zﬂii e High Court in both the decisions 4ang
union were partt ersy about the facts and as such._no facts re'qulref
there Was 0o contIOVTh only question was about the interpretation o
to be investigated. c:ses again are only instances where parties were
the Act. ’ljhese thwoCourt even ex facie that the reference by the
able to satisfy t ebe sustained under the clear terms of the Act. |
Government c2A% n that in the decision reported in South Bihar
It wil‘l be f;rthe;:f; of Bihar and Others, [1956] I L. L. J. 500,
Sugar Mllls. Led. v for quashing the notification Qf the G'ox're.rn—
the appllczj\txon Wa: nce and also for issueof a writ of prohibition
ment making a'brielrefrom proceeding with the enquiry consequent
against the Tr1 bu :he‘ Government. [t was contended on beha.lf of
on the referenceh );rder of reference made by the Government .IS an.
the State tt};i:: ;ci and not amenable for being correcte.(ilurgder cem;)mrz
administra . s given on this point a8 wi e seen from
pr oceedings. No decision wa

‘ ; 3:
) tice Sinha at page 50 _
the ]udgrlnent %fo :I; eJrUSmt called upon in the present case to decide as
£33 am' v

her the action of the State Government, in referring the dispute
ther i inistra-
to Whe_r ibunal under section 10(1) of the Act, is mergly an gdml'nlstra
to the ror a judicial or a quasi-judicial act, because this application can
ive act, T ion.”
; disposed of without deciding that question
e

relied upon by

the Government,



432 FACTORIES JOURNAL REPORTS [VoL. X1V

The learned Judges also observe that in New India Assurance Co. v.
Central Government, [1955] 8 F.J.R. 326, the question as to the nature
of the act of the State Government in making the reference was not
raised. Mr. Justice Sinha further says :

“l would, therefore, refrain from deciding the question as to
whether the State Government in referring the dispute, under section
10(1) of the Act, was acting in a judicial or quasi-judicial capacity or
its action in so referring was merely an administrative act.”

Therefore, it will be clearly seen that the learned Judges never

“adverted to the question as to whether a writ can issue against the order
of the State Government making a reference. It is also finally seen that
the learned Judges appear to realise the force of this contention as will be
seen from their observation at page 503 :

“In the present case, even though this Court may not be in a
position to quash the reference made by the State Government by issu-
ing a writ of certiorari, there Is no doubt that this Court can issue a writ
of prohibition by quashing the proceedings before the Tribunal, which
has no jurisdiction to proceed with the refere
the rights of the partjes.”

In this view, and in view of the admitted facts before the learned

Judges, the Court there issued a writ of prohibition to the Industrial
Tribunal.

On the other hand, the learned Adv
whatever may be the view taken by the G
jurisdiction to refer the dispute as an indus
fied thag there is an industria] dispute, with
withstanding the reference, it is open to the
the Tribunal that there is no industrial disp
its jurisdiction to go into the matter,

ocate-General contends that
Overnment, it has got the
trial dispute, once it is satis-
all its implications. Not-
petitioners to contend before
ute and, as such, challenge
But that is something totally

32. The learned Advocate-General very stron
judgment of the Supreme Court in The State o
(1952} 4 F.JR. 431. In that case, the p
of charge-sheeting the 1st respondent the
ment certain terms of award made by the In
Act.  An objection was raised by the 1st re

gly relies upon the
f Madras v. C. P. Sarathy,
roceedings started by way
re for failure to imple-
dustrial Tribunal under the
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with the provisions of the Act. The magistrate declined to deal with
the objection and proceedings were initiated by the 1st respondent‘ under
article 226 for quashing the proceedings which were before the magistrate.

- The Madras High Court accepted the contentions of the respondent and

quashed the proceedings. The State of Madras took up thi :]atrti; e:c:
the Supreme Court and contended t_‘hat the question v; e ; rer
isted an industrial dispute when the Government I?ac¥e 't f” reference,
e i of fact which the High Court had no jurisdiction to nega-
“.’as ar: ti)s:u:reliminary stage even before evidence was record'ed‘ b}v Fhe
tlve'a Their Lordships held that the Government had jurisdiction
maglsliraz;.e reference and that the award made in consequence of that
::f:lraenie was also binding on the requndent therein. . Then follows the
ignificant observation of their Lordships at page 440: ' -
e + This is, however, not to say that the Government will be ].USCI
fied i kiltslgse,l referenc:a under section 10(1) without satisfying 1ts<'elf
o e fac nd circumstances brought to its notice that an industrial
i the fa;critsst: or is apprehended in relation to an estaplishment or a
gffi:ttz egroup of establishments engaged in a part'icular l'ndustryf. ...... .‘;
.............. But, it must be rememberefi that in r?na.kmg 2 re erencd
unde;: section 10(1) the Government is dotmg;r; Efi;icn:;r:lst;rxalzltz:iecz fazn
i rm an opinion as to . '
itxilsufsicr;atl:h;its;tta:stz fgreliminary step to‘ thg discharge of its hfuréctlot:
ke it any the less administrative in character. T e Cour
does et :13 f canvass the order of reference closely to see if ther'e
Canno{:- tmirtiroifj,before the Government to support its conclus?on. .as if
iv:a:r:s Z judicial or quasi-judicial determinatiop. No dgubt, ;;c w1ltlhb:
open to a party seeking to impugn the resultn?g awaf [;9 show it}:
what was referred by the Government was not an mdustrlg 1spuri:3 zlv -
in the meaning of the Act, and that, therefore, the Trlbunal‘ ad no
1‘“ isdiction to make the award. But, if the dispute was an mdu.stnaI
Jl_lfls . defined in the Act, its factual existence and the expediency
dlspmke' . ae 1referenc:e in the circumstances of a particular case are
o ;r:agntirely for the Government to decide upon, and it will not be
e for the Court to hold the reference bad and quash the
mmpe‘c:le'r:)t s Z:r want of jurisdiction merely because there was, in its
zlr)(i):f:n lni material before the Government on;which it could have come
i i i hose matters.”
e affun:)rslevri::ir:):llslfsilf ? g:l; say with respect, forcibly bring out the
viewT:fleSteheir Lordships that the premment is acting .only in its
administrative jurisdiction when exercising powers under section 10(1) of
the Industrial Disputes Act and Courts cannot canvass the order of refe-

R-—56



434 FACTORIES JOURNAL REPORTS [Vor. X1V

rence very closely to see if there was any material before the Govern-
ment to support its conclusion, as would be the case if the Government's
order of reference was a judicial or quasi-judicial determination. If I

may say so again with respect, their Lordships sufficiently safeguard the *

right of a party who wants to impugn the award passed upon such a
reference; and that is the right of the party aggrieved in challenging the
award to show that what was referred by the Government was not an
industrial dispute within the meaning of the Actand that in consequence
the Tribunal had no jurisdiction to make the award.

Therefore, in any award that may be p
the Government, the party is entitled to
as such but also the basis of the award nam
the Government,

assed on a reference made by
challenge not only the award
ely, the order of reference by

Their Lordships have referred with approval to this decision in their
later decision reported in Newspapers Ltd. v. State Industrial Tribunal,
(1957112 F.J.R. 129: AIR. 1957 S.C. 539, already referred to. The
learned Advocate-General also relied upon the judgment by Mr. Justice
Rajagopalanin K. Motor Service Ltd. v. State [1957] 12 F.J.R. 389. In
that case, the applicants wanted to have a decision from the High Court
on the question asto whether there was an industrial dispute as defined

by the Government to the Tribunal for

rejected the application on the ground
that the validity of the reference under section 10(1)(c) by the Government

cannot be challenged in an application for the issue of a writ of certiorari

because, in making the order of reference, Government was only doing a
ministerial or administrative act. The learned Judge observes at
page 390 :

adjudication. The learned Judge

"It has been held in more cases than one that
that the validity of the reference itse
application for the issue ofa wr
reference, the question whether
has yet to be decided.

It is primarily for the Industrial Tribunal to decide that issue.

: defined by the Act, the Industrial
Tribunal would obvious! rther jurisdiction to adjudicate
any dispute.”

The learned Judge further stated that no writ of prohibition

or mandamus can issue, as the Tribunal has jurisdiction to decide the
question whether an industrial dispute existed.

The learned Advocate-Genera] further ver
the latest judgment of Mr. Justice Rajagopala
Handloom Factory v. State of Madras, (1957)

despite the fact
If cannot be challenged by an
it of certiorari to quash the order of
a given dispute is an industrial dispute

y strongly relied upon
D reported in Kaleswari

13 FJR.171; 70 Law
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isi udge has, as already men-
Weekly 86?.' IZ t?k?et sc,lceocgsem(r)lf t}l:ies Is::f:usj deiision in Radha.kr'isklr;a
;;;ed’ e;tiz;msf Madras, 11956] 9 F.J.R. 125, ancci1 heh ha: ;p::lfvlvc;ici
ated 1 i i isl 1 consider the stage
e e fsréleei:::scil;z:dt.le (Iixlldtllzztlatest case, the point was as
thosehmt%;‘ltetre rtSthIiIi'gh Court can go into the question about t;htehvaii:;i:i;};
o tion 10(1) even at the
o o e ;hi}icrwirI\lvnrlftntolfmpdreorhis;iction ca(n issue as'against the
T al']d as‘ts)bwnzfl Before the learned Judge, the ’apphcants very
Industti Irlr(; uupo'n his previous judgment reported in Radkaknshnc;
scrongly e . f Madras, [1956) 9 FJR. 125, as also the judgment of
i . o elo Ayyangar reported in Abdul Kader .Sahzb v. State o
o RalagOP%alo F.J.R. 158. The learned Judge has considered thf; scc?p;
Afagrzz,gjvgc)5d<]acisior;s. and laid down the principles to be borne in min
0 . .
;)n tdeciding a matter at that preliminary stage. o section 1001 £
State of Madras had mgde 2 refere_nce und . )t
T ial Tribunal for engiuring into an industrial dlsputg ar
the I“duit:;aof f:hat reference, the Industrial Tribunal was beginning to
conseque
star the Inairy surisdiction of the State Government
e ap%l'icantts :zzli:;iefo;}z;;::ihat the weavers there, were not
to refer the 1'fip‘flir‘laed by section 2(s) of the Act. In consequence, th.ey
Ay aitewhat was referred for adjudication was not an md'ustr‘lal
C('mtended : fa' d under section 2(k). As stated earlier, th.e application
dispite . d lrfle rit of prohibition restraining the Tr%bunal. from
vas ot ’lssue'oh il:z inquiry. The respondents therein including jcbe
groceed;lzgnrintended that it was not the stage when a writ of prohibi-
overn ’ ’
tion can issue a; r]eg; rj Sretﬁzrzzltv?:iiﬁ 'approval to his previous judgment
R Selrlviie Ltd. v. State, [1957) 12 E.J.R. 389, already
o & MOtOlrl arding his decision in Radhakrishna Mills v. State of
T ;gF J.R. 125, the learned Judge states (at page 867 of the
Mo R ’t. t'hat he was not concerned in that case, with the
L weekl'y Repovfrr‘it of prohibition could issue. The learned Judge
say o Whld;xa there is really no conflict between the views recorded
furtbef 'saysh‘? atrevious decisions. After refering to the judgment of
by him i llslf'agopala Ayyangar in Abdul Khader Sahib v. State of
P JuStl(:6956 iO F.J.R. 158, the learned Judge observes: .
Madras, O ]h fo éh.ese cases the decision was based on the finding that
i o eal: t was referred under section 10(1)(c) of the Act for
che dl‘SpUFe i) athe Tribunal was not an industrial dispute at all as
adj‘.ldlcatlon éon 2(k) and that, therefore, the Tribunal had no jurisdic-
defmte: ;):ozde with the adjudication. Neither Rajagopala Ayyangar, J,
tion
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nor I had occasion then to determine whether the Tribunal itself had
jurisdiction to decide whether the dispute that was referred to it for
adjudication was an industrial dispute. Itis true that in each of these
cases the Court examined the facts pleaded and proved by affidavits and
came to the conclusion that what had been referred was not an
in.dustrial dispute. But, I can look upon neither decision as having a
Fhrgct bearing upon the question, whether this Court has exclusive
Jurisdiction even in proceedings under article 226 of the Constitution to
decide whether what was referred was an industrial dispute, and
Whef:her the Industrial Tribunal has no jurisdiction to try evenas a
preliminary issue the question whether what was referred was an
industrial dispute.”

Dealing with the contention that the jurisdiction of the Tribunal
depended on a valid reference under section 10(1)(c) of the Act and that
the reference could be valid only if there was a dispute which in fact and
%n law amounted to an industria] dispute and that the Tribunal had no
jursidiction to adjudicate on the validity of the reference under section
10(1)(c) the learned Judge held :
“The jurisdiction of this Court, even in proceedings under
226 of the Constitution to decide, where it is necessary to do so,
whether a given dispute is an industrial dispute cannot be doubted.

'.I‘hzf\t 'do‘es not necessarily imply that the Industrial Tribunal has no
jurisdiction to try such an issue should

the proceedings before it.
jurisdiction.
dispute, it has

article

it become necessary to do so in
In my opinion the Tribunal had that
If it comes to a right conclusion that it is an industrial
jurisdiction to proceed further with the adjudication of
that dispute. If, however, it comes to the conclusion that the dispute
is not an industrial dispute, it can have no jurisdiction to proceed any
further. As a statutory Tribunal whose jurisdiction is to be sought
within the terms of the statute which created it, it cannot give itself
jurisdiction by deciding wrongly such a Jurisdictional issue. If the
Tribunal wrongly decides such a question, the error can be corrected by
appropriate proceedings under article 226 of the Constitution.”
The learned Judge further observes :
“With reference to an indust

. _referenc rial dispute, an error in the
assumption of jurisdiction b

¥ the Industrial Tribunal could be proved

: n of the Tribunal on the jurisdictional issue,
?’hetheF the dispute that was referred to it for adjudication was an
industrial dispute wag erroneous......

If I am right in my view th
tion to decide whether the d
dispute as defined by section
whether the weavers represente

..................

at the Industrial Tribunal has jurisdic-
ispute referred to it was an industrial
2(k) and as incidental thereto decide
d by their Union, the third respondent
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in the proceedings before me, were Workme.n as defi‘xz)e.d. by sectlloSI;eZ(tsg
of the Act, it should be obvious tdhat' no ’?vnt of prohibition can is
in the exercise of that jurisdiction. '
resuirflter referring to the observations of the Supren:xe C};)urt xr;
Hari Vishnu v. Ahmed Ishaque, [1955)7 F.J.R. 521, regardmgbt e secso;;C
of writs of certiorari and prohibition, the learned Judge observ
page 17‘8Oals1 :;]eloa“;;:iication of these principles it should be cl‘ear that,
if an Industrial Tribunal Wronglg decid.ed tl'ledju:::;l;lcsggilt ;sz:seix?:
comes to the conclusion that the dispute 1s an indu . o
i rieved party can ask for the issue of a f;vrxt of prohx‘ ition
1tsonS:;:sttr}::nagtghe Indf:strial Tribunal from proceedn?g ffurth:.r ,::it:
matter. The aggrieved party can also.ask 'for a writ of cer z:lyecmon
quash the proceedings so far taken resgltln.g in E‘he erroneous ,
that what was referred was an industrial dispute.
e again at page 179 observes: .

Thf'll‘;frzedisjundogthingg in the scherr‘1e of t'he Industrial l%lsput;s, ﬁtg;
which denies jurisdiction to the In(.iust.rlal 'Trlbux?ald to .deladie :teu o
the dispute referred to it for adjudication is an 1fn ;Str;:cts Zﬁege.d o
the circumstances of this case, where tl.le truth of t ; faces aleged b
the petitioner and at least not admitted by responde : e to be
i igated, the Industrial Tribunal would. appeat to be the approp
e ' h investigation. It has jurisdiction to undertake sugh
?oru;rtligf:;-izzc and to decide upon proof of the materials placed before 1it,
inve d

i issue.

e q;;seml);:;ed Judge rejected tt.le .co'nte'ntion of tl}e cou;:sel folridtiltxe
petitioner that the Tribunal had no jurisdiction to io l;nto td easvfz; HOWZ
of a reference under section 10(1)(c) of the Act and observe
* page“ngs.pite the order of reference ur'lder. secti9n 10(1)(c) an I'ndus';
al has jurisdiction—in fact, it will be its duty—to decxde., i
whether the dispute that was referred undjer section
ute within the meaning of section 2(k) of

trial Tribun
required to do so, her t!
10(1)(c) was an industrial disp
the t‘;c; learned Judge has also quoted from Halsbury’s Laws of
Engl nde I1I Edition, Vol. II, paragraphs %18 and 219 to the effect that

T ibic oes as soon as the inferior Tribunal proceeds to apply a
PO le of law when deciding a fact on which jurisdiction depends
wrong princip e event, where the jurisdiction of the inferior court depends
and éhztl;?c?;ydetem;ination of the facts the order does not lie until the
on the

Court has wrongfully given its jurisdiction.
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To quote Bailey, Vol. II, Law of Jurisdiction, at page 668:

** Prohibition cannot be made the drag-net by means of which all
controverted and litigated questions between individual suitors may be
brought into Court and tried and determined, for its office, as we repeat,
Is to prevent the exercise by a Tribunal possessing judicial powers or
jurisdiction over matters not within its cognizance or exceeding its
jurisdiction in matters of which it has cognizance. It is a preventive
rather than remedial process.”

[ have quoted fairly in extenso from the judgment of Mr.
Justice Rajagopalan in Kaleswars Handloom Factory v. State of Madras,
[1957] 13 F.J.R. 171; 70 Law Weekly, 865, as, if I may say so with
respect, the learned Judge has very exhaustively dealt with the jurisdic-
tion to be exercised by Courts in the matter of issue of writs of prohibi-

tion. I respectfully agree with the reasoning of the learned Judge on all
points covered by that decision.
There is only one more decision

cited by the learned Advocate-
General and t!

1t is the decision of the Supreme Court in D.C. Works Ltd.
v. State of Sawrashtra, [1956] 11 F.J.R. 439, Thequestion before their
Lordships was as to the interpretation of the expression * workman ' as

defined in section 2(s) of the Industrial Disputes Act. At page 445
their Lordships observe :

** The question whether the relationship between the parties is one
as between employer and employee or between
pure guestion of fact.”

The reasoning of the learned Judges show that this is a question
which the Industrial Tribunal has jurisdiction to decide.

The following passage in paragraph 116 of Halsbury’s Laws of

England, III Edition, Vol. XI at page 59, also brings out the true
tunctions of inferior Tribunals:

** The jurisdiction of ap inferior Tribunal may depend upon the
fulfilment of some condition precedent (such as notice) or upon the
existence of some particular fact. Such a fact is collateral to the
actual matter which the inferior Tribunal has to try, and the determina-

master and servant is a

try. The inferior Tribuna] must it

when, at the inception of an inquiry by a Tribunal of limited jurisdic-
tion, a challenge is made to its jurisdiction, the Tribunal has to make

up its mind whether it will act or not, and for that purpose to arrive at
some decision on whether it has jurisdiction or not

self decide as to the collateral fact:
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jurisdicti ich i wise would possess. If it purports
itse(if Ofscii Ji:rIrs:z:;tLGrllzi?;nletdo(:l:ecrompelled (as the case may be) by an
to do s
A Otrhzlta anIarmu(; BPalreferred to the decision of
: et alsg sk:at;lania Ayyar in S. V. Oil Co. v. Industrial'Tribunal.
N BIR, r122)1 which, I am informed, has been conflrm'ed on
Y F-II)R ion ‘Bench. But that was also an instance of a dlspv:xte
'appeal - af IV;: le individual. The application itself was for quashing
i?lere;izccte:dizgss sending before the Tribunal a:d ;n thatI caieiea:soo:;
i ion of the Act. In
docision ('iepfindfed trseaalflyd i{:;‘;é;'ﬁ;ﬁg;ﬁ:& that the reference was u‘ltra
t}‘le admltl:e j:::ee:iings started by the Tribunal were also wdtra wires.
The anth dee}:)irsion is similar to the decisions 'relied upon by Mr. G. B.
g:fazzl discussed earlier in the judgment, and it does not take us any
furcher ideration of the principles laid down by the decisions
on COZSCourt in Madras State v.C. P. Sarathy, [1952] 4 F{Z};
Z;lt h:ncslult\)frei)r?papers Ltd. v. State Industrial Tn'bunal(,l [1957£‘ (1)12] Il*‘oj(lli(c) of,
‘ i <1 nder secti
9 fonows' that'the Stlat?r,l lismaa;\;iiitizij\r/zn;sr?sdiction and a refe.renc.e
the s acrmgl,)on}fallenged in proceedings by way of writ of cert?omrz.
S0 mace cannoifchi is the judgment of Mr. Justice Rajagopalan in %hge
geocisti};i rseapr:)l:ted in K. Motor Service Ltd. v. State, [1957] 12 F.J.R. 389,

d further confirmed by the learned Judge in his later judgment
an ur

13
in Kaleswari Handloom Factory V. State of Madras {1957
in

FJRI 17hl ase, the parties before me are at variance on the question
n t 18 C ]

. or non-existence of the relationship ?f employer and
of the exlstenceb tmen, or the Union referred to in Ex. A are not
emplloyee- e anceedings. Therefore, it is not possibl'e for me, ex
parties t0 th;z:e psr in the Patna cases and in the case decided by Mr.
facie', to fiec] el iy Ayyangar, that the order Ex. A is in any way be.yond
]ustlce‘Ra}ag,Opa 2 thi Government and as such, no writ of cert'zoran can
the jurlsdmt.lon ghat order as prayed for. Then the ‘question arises
issuehqualtslllléni1 lternative prayer for the issue ofa writ of prohibition
whether

against the Tribunalctixritbeifri?xzedaecision in Hari Vishnu v..Ahmed

The Suprer;leFJ R. 521, has laid down the principles as to when a.
Ishague, [19.55.] 7F. 'n-be issued. Mr. Justice Rajagopalan in Kale..swan
writ of prohibition Ci State of Madras has also very exhaust'lvely
Handloom FaCt}i‘:y pl:inciples regarding the issue of a writ of
dealk:'b'?;? ';'he decision of the Supreme Court in D. C. Works Ltd. v.
prohioition
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State of Saurashtra, [1956] 11
within the jurisd: " 'FJ-R. 439, clearly indi it
existence Or]othg;tilsztfoi l;che Tribunal to decide this qulecsi:zi :l};ce:it lttthls
is nothing in the Act Whicﬁe;]p%dye,r apd employee relationship. Th :
these questions. As aherd entes jurisdiction to the Tribunal ;“.o d ,ege
point between the Gover v stated, there is keen controversy o ec;'e
will also be vitally int pment and the management. But partien thIS
the boatmen repres.erlt‘ader]:e)sted in a decision on this question mely,
Union referred to in | Ay the Dakshina Bharatha Navika Thnarlil'ely:
sterved by Mo, Justicz. Raj:;p;z; [Zﬁrties in these proceedinc:;zs IIZI;
ppropriate remed; - » the manage .
may be given tf;efff Tifrvizhable to tl.lem in lawg gj;tarf?;e;‘:zuetlt)hi
prayer for the alternative urI:i!l (fm i Jurisdiction issue Therelfol;e tse
against the 2nd respond ief of the issue of the writ of prohibiti
this case. ent cannot also issue in the circurlrjxrs(t)axllc:a: (Z;
Reference may also b
lan reported in e made to another judgm i
?f Madras le;?raﬁou?JF;{lms of India Ltdj,‘ iJaZI;ZSOfB'IrVaI;;:}F a‘llag;::;
1ssuing a writ of certior;zri t K. 417. There the application wa; for
St'flte of Madras under Sect(') quash the order of reference made by the
rejecting that application ton 10(1)(c) of the Act. The learned Judge in
only an administrative stated thatan order under section 10(1)c) is
correction by the issye forder ‘and, therefore, outside the purview of
a writ of prohibition eit(;l a certiorari. The learned Judge also stated th
The learned Judge furth er cannot be issued to the Industrial Trib : alt
“Tt is o er observes : unat
here, that ther
even as a
Tribunal
......... As

reference

pen to t 1t1 ;
e was in};z“[:er::,u'ozer to raise the question he has raised
breliminary isous ::;1 uIstrlal d'lspute at all for adjudication
has to decide suen ay' e 'nd.ustrla‘l Tribunal. The Industrial
I said, the gegas th]urlsd'xc'nonal issue in the first instance...

e petitioner seeks to avoid is the order of

under sectj
10n 10(1)(c) of the Industrial Disputes Act, 1947, and

for tha
t no applicati
at :
I respectfully ;On for Fhe Issue of a writ of certiorari can lie.”
ment. gree with the reasoning contained o ;le
in this judg-

In the res :
ult, .
is dis this application

. ) fails ;
missed with costs of the 15terVen cn:1 the preliminary point
espondent State fi

xed at Rs 50.

nisg issued b hi (l
Yy this Court on 14th November 1956 i
) , 18 iS"'

: , this lication i
nam € questio Turicd o application
ely, . n of jurisdiction. The other questi N
ion,
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workmen and as to whether the dispute referred by the Government
industrial  dispute within the meaning of
are not at all even considered in this judgment.
hether the boatmen referred toin Ex. A are
section 2(s) ot the Act and the further

ionship of employer and employee in
dustrial dispute within the

are
upder Ex. A is an
section 2(k) of the Act,

The question as to W
workmen within the definition in

question whether there is the relat
this case so as tO make the dispute anin
on 2(k) of the Act will be decided as

) L i
meanin of that definitionl in sect ' |
relimirgxary issues by the Industrial Tribunal, the 2nd respondent herein.
: file statements and also adduce

The Tribunal will direct the parties to
1 and documentary strictly limited only to this question in
The Tribunal will decide and give a finding on these

tance and adjourn the hearing, consequent upon its

for a month.
I

the first instance:
points in the first 108
decision on these points,

[In THE PUNJAB HicH COURT.]
METRO MOTORS PRIVATE LTD.

2
T FUND COMMISSIONER, PUNJAB

AND OTHERS.
A. N. Bhandari, C.dJ., and Dulat, J.
' April 11, 1958.
PROVIDENT FUNDS AcT, 1952, SECTION I (3)—APPLI-

cABILITY OF AcT—MOTOR CAR SHOP WITH SERVICE STATION—WHETHER
.FACTORY' — BODY BUILDING WORKSHOP EMPLOYING LESS THAN 50
PERSONS IN SEPARATE PREMISES—WHETHER ACT APPLIES TO BOTH PRE-
MISES AS ONE FACTORY.
The petitioners had a shop for the sale of motor cars and attached there
to was a service station where cars Were serviced and repaired. They also

mises, a workshop where bodies for trucks

had, about half a mile from these pre
and buses were made by carpenters and about 15 persons were employed. The
Employees’ Provident Fund authorities sought to apply the provisions of the

Employees’ Prowdent Funds Act. 1952, to the petitioners treating both the
premises as one ‘factory’. Ona petition. for a writ against the authorities:
Held, (i) that the shop and service station would not come within the purview
of the Act as no manuf acturing process was carried on there and (ii) that the

workshop by itself fell within the definition of “factory’ as defined in the Act
as the building of bodies was a manufacturing process but the Act would not
apply as the number of persons employed therein was less than 50.

Civil Writ No. 1 of 1957.

B. R. Tuli for the management.
L. D. Kaushal, Dy. Advocate-General. for the respondents.

REGIONAL PROVIDEN

EMPLOYEES'

R—57
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JUDGMENT

Durar, J—The Regional Provident F, und Co
a notice to the petitionzr-company,
ing contribution to the Employe
petitioner thereupon obtained a r
of that notice and for prohibiti
Commissioner from recovering the

mmissioner, Punjab, sent
Metro Motors Private Ltd., demand-
es’ Provident Fund Scheme, and the
ule from this Court for the quashing
ng the Regional Provident Fund

amount, the ground taken being that
the petitioner-company was not running any factory covered by the

provisions of the Employees’ Provident Funds Act, 1952,

The relevant facts are these : The Metro Motors Private Ltd.,
have a shop for the sale of motor cars and attached to that shop is a
service-station where motor-cars are serviced as well as repaired. About
half a mile from these premises is a workshop owned by this company
and in that workshop bodies for trucks and buses are made by carpen-
ters and other persons employed by the company. The petitioner’s case
is that neither their shop, where cars are sold, nor the attached service-
station, where cars are serviced and repaired. nor the other premises,
where bodies for trucks and buses are made, is veally a factory as no
manufacturing process is carried on at any of these places and further

that, in any case, at none of these places is the number of persons
employed fifty or more than fifty,

It is admitted before us
Funds Act, 1952, can apply,

a factory engaged in an indu

that before the Employees’ Provident
it has to be shown that there is in existence
stry specified in Schedule Ito the Actin
which factory fifty or fnore  persons are employed, The sole question,
therefore, is Whether any such factoty isin existence in the present

case, and this depends on the interpretation of the provisions of the
Act already referred to.

Before entering on thig matter
preliminary questjon raised on beha

that section I.l9A of the Employees’ Provident Funds Act, 1952, contem-
plates that in cage of difficulty ‘

: or doubt in connection with the
existence of a factory employing tifty or more persons, the Central
Govemmem‘ls authorised to decide the matter and that deciston is
final, anq since in this cage the Centra] Government has not had
opportunity of considering the m

itter the present writ petition is,

prem.ature,frltn Wasl‘(‘ however, conceded thar this does not debar the
1 (o]

petitioners Seeking a remedy under article 226 of the Constitution.

etween the parties now is not as to

. tation of the statute
of justice woul

hope of seeki

it is convenient to dispose of one

If of the respondents. It was said

. nterpre
entire matter and the e

governing the
poning the decision ip the

d not be turthered by post-
ng a direction by the Central
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It is, of course, admitted that even If the view of the

ment were against the petitioner’s contentions :.and in
Central Govefn 1 iew taken by the respondents, the petitioners
accordance with _tllz :’0 have that decision examined in thxs. Court if,
would still be entitle decision is to turn on the interpret.atlon'of the
the case here, the dec therefore, is clearly not a case 11 whlch. we
The present he petitioners merely * because , they might
ef to t[ ) Cpentral Government in the first instance.
: its (;fethe dispute, it is contended on behalf of t};;
Regarding the mer he main shop is concerned only cars are so
. tdas iaa:ifesdtt;ere and no manufacturing process ;s at all
and serviced and rep ises, therefore, cannot be Calle@ a factory,
rried on and those Predmin a;ly scheduled industry. This fs largely
d it is otherwise too clear that at tbe petitlonel'; She(;?i:ez
conceded, e is carried on. There remains the. second pr p
manufacFurlng proceS;o where it is admitted that bodies for buses ;m
half o mile from thlf/li }I)'uli contends that the making of these bOTI;:S
trucks axe made"f ar ;anters is not really a manufactuing process. ) e
with thfa he_lp ;) c vzr untenable, for the carpenters and other wor men
o A (;learly making bodies from out of approprla}:e
employed e -qu'ltedifficult to describe the process excf‘ep‘t as t ;
material and flt ::i) bodies. The expression * manufacturg. 1s 'déflllf_le
manufacmi"e olfs'u section 2 as “ making, altering, omamentmg'. finis .mg
in the ACt. ise 1?.“ or adapting any article or substance with a \17{1'ew
or otherwise treating ¢. delivery or disposal”, and the process of making
to its use, sale, franspoT® is clearly such a process.
bodies for trucks and buses is clear v ‘ ises including the
" in section 2 is defined as * any premises is being
any part of which a manufactupng PYOCZSS ; o
. is ordinarly so carried on, whether. w:th' t}'wT aid of p 1
carrl.ed on or is id of power”. Inview of this definition, it is clear
or without the at lar premises form a. factory. On these premises,
that these partxcuh n 15 persons have ever been employed, and this
however, N0 'motiet "?“he respondent’s contention is that 'not only the
fact is admxtted- there are to be counted, but along w1tlr.1 them Fhe
persons emp:oyed by the petitioners at their shop and service-station
persons emp oyz a}r’ld the argument is that the shop and the service-
must be counteh, ~dmittedly half a mile away, should be dee.med to be‘m
station, ?lthoug h ¢ premises in which the manufacturing of bodﬁxes
the precincts of the (S)‘;m It is not suggested that there is any connection
for buses, etc., goes on. except that of ownership, and in view of the
between the two premises 4 in section 2 of the Act, it seems to

P “ factory " mentioned 10 S i

defipiclon 'Obflato agree that the petitioners shop, where cars are sold
i e

me imposs!

Government.

as is
Act itself. ‘
should refuse reli
conceivably have gone to t

petitioners tha

ca
much less a factory engage

« Factory’
precincts thereof, in
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should be held to form one premises along with the factory half a mile
away. The only case bearing on a similar question cited before us,
being Oudh Sugar Mills Limited v. Regional Provident Fund Commissioner,
Bombay, [1957] 14 F.J.R. 401, is against the respondent’s contention.
To me, therefore, it appears that the only factory in existence is the
premises and the precincts of it where bodies for buses and trucks are
made, and since it is clear that in that factory and on those premises
fifty or more persons have never been employed, the Employees’
Provident Funds Act can have no application.

On the abave view it is unnecessary to consider whether the
manufacturing of bodies for buses and trucks is at all an industry
mentioned in Schedule [ to the Act, although such is the petitioner's
contention. [ feel satisfied that the petitioner-company is not running
any factory employing fifty or more persons and the Employees’ Provi-
dent Funds Act of 1952, therefore, does not apply. This petition must,
therefore, be allowed and the rule issued in this case made absolute. In

the circumstances of the case, however, the parties should be left to
their own costs.

A. N. Baanpary, C. J.—1 agree.
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